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Catharine  E.  Collins,  Respondent,  v.   Charles  E. 
Collins,  Appellant. 

To  authorize  the  allowance  of  alimony  pendente  lite,  in  an  action  for 
divorce,  the  existence  of  the  marital  i»elation  must  be  either  admitted  or 
there  must  be  proof  thereof  satisfactory  to  the  court ;  the  oniie  is  upoa 
the  applicant  to  establish  this  fact  with  a  reasonable  degree  of  certainty. 

"Where,  at  the  time  of  the  alleged  marriage,  the  applicant  believed  herself 
competent  to  marry,  but  in  fact  was  under  a  disability  rendering  the 
marriage  void,  which  disability  subsequently  ceased,  proof  of  cohabi- 
tation, thereafter,  without  any  new  marriage  contract,  and  in  reliance 
simply  on  the  validity  of  tKe  original  marriage,  is  not  8atisfa<5tory 
proof  of  a  valid  marriage  for  the  pui-poses  of  such  application. 

Where,  at  the  time  an  action  for  divorce  is  instituted,  the  parties  are  living 
separate  and  apart,  in  pursuance  of  articles  of  separation,  and  suitable 
pi-oviaion  has  been  made  by  the  husband  for  the  separate  maintenance 
of  the  wife,  alimony  peJidente  lite  should  not,  as  a  general  rule,  be 
allowed. 

Such  provision,  however,  does  not  prejudice  an  application  on  the  part 
of  the  wife  to  be  provided  with  means  to  prosecute  the  action ;  this  will 
be  granted  if  she  is  otherwise  entitled,  and  has  not  sufficient  means  of 
her  own. 

When  the  wife  has  sufficient  means  of  her  own,  temporary  alhonony  is  not 
allowable ;  this  is  not  a  matter  of  discretion,  but  a  setUed  principle  of 
equity. 

SicKBLS— Vol.  XXXV.        1 


80       1 
129    670 


80  1 

75  AD»588 


Collins  v.  Collins.  [Jan., 


Statement  of  case. 


In  an  action  for  divorce  the  complaint  alleged  the  marriagt;  of  the  parties 
in  California,  August  16, 1853.  The  answer  denied  any  legal  man-iage  ; 
it  admitted  that  a  maniage  ceremony  was  pei*foi'me<l,  but  alleged  that 
plaintiff,  at  the  time,  ha<l  a  husband  living ;  that  she  claimed  to  have 
obtained  a  divorce  in  California ;  but  that  the  deci-ee  was  void  for  want 
of  jurisdiction,  as  her  said  husband  was  a  i^sident  of  New  York,  was 
not  in  California,  and  was  not  served  with  pi*ocess  and  had  no  notice  of 
the  action.  On  application  for  alimony  pendente  lite,  pluintitf  produced 
a  copy  of  the  decree  of  divorce  which  was  granted  because  of  wilful  and 
continued  desertion  and  habitual  intemperance.  The  decree  did  not  show 
that  the  defendant  was  a  i-esident  of  Califoniia,  that  he  was  served  with 
process  in  any  manner,  that  he  appearetl,  or  that  the  court  ever  acquired 
jurisdiction  over  him.  The  complaint  thei-ein  alleged  the  maniage  to  have 
been  contracted  in  New  York ;  that  plaintiff  had  been  a  i-esident  of  Cal- 
ifoi-nia  for  six  monthg.  An  afii<iavit  of  plaintiff,  contained  in  the  judg- 
ment-roll, alleged  that  said  defendant  was  a  transient  person,  having  no 
fixed  home  ;  that  he  was  in  California  when  last  heard  from,  about  two 
months  previous.  Ah  order  was  made  thereon  that  notice  of  the  suit 
be  given  to  the  defendant  therein  by  publiaition,  and  there  was  an  affi- 
davit of  publication.  Opinions  of  California  lawyers  were  read  on  the 
motion,  on  the  part  of  the  defendant  here,  to  the  effect  that  the  proceed- 
ings wei'e  not  in  aecoi-dance  >vith  the  laws  of  California,  and  that  under 
those  laws  the  judgment  was  void.  No  pi-oof  was  presented  by  plaintiff 
in  answer  to  this,  or  to  the  allegations  in  the  answer.  Held,  that  the 
proofs  did  not  sufficiently  establish  the  maniage  to  authorize  an  idlow- 
ance  for  alimony. 

Plaintiff  made  afiidavit  that,  believing  in  the  validity  of  the  California 
divorce,  she  manded  defendant,  and  lived  with  him  as  his  wife  until 
1868 ;  that  she  wjis  informed  and  believed  her  former  husband  was 
killed  in  1856  ;  and  she  produced  the  afiidavit  of  another  to  that  effect. 
Held,  that,  in  the  absence  of  any  allegation  to  that  effect,  it  must  he 
assumed  that  no  new  maniage  contract  was  entered  into  after  the  death 
of  plaintiff's  firat  hiisband,  but  that  the  parties  continued  to  cohabit, 
relying  on  the  validity  of  the  maniage  in  1853. 

It  appeared  that,  six  months  prior  to  the  commencement  of  the  action,  the 
parties  entered  into  articles  of  separation,  under  and  in  pursuance  of 
which  defendant  paid  to  plaintiff  ^»000,  and  transferred  to  trustees 
certain  real  estate  for  her  use,  which  she  agreed  to  accept  in  full  satis- 
faction for  her  sup|X)rt  and  maintenance  and  all  right  of  dower  and . 
alimony.  The  pi-o vision  thus  made  was  found  to  be  a  suitable  and  * 
proper  one,  considering  defendant's  cireumstances.  The  case  had  been 
pending  for  more  than  ten  years,  without  any  attempt  on  the  part  of 
either  party  to  bring  it  to  trial.  Held,  that  plaintiff  was  entitled  to  an 
allowance  for  the  expenses  of  the  litigation,  notwithstanding  the  said 
articles,  if  she  was  the  wife  of  defendant,  and  he  had  given  her  cause 
to  seek  a  divorce,  and  was  destitute  of  means  of  her  own ;  but  was  not 
entitled  to  any  allowance  for  alimony ;  that  looking  at  the  application  as 
it  stood  at  the  time  it  waa  first  made  (which  was  soon  after  the  com- 
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mencement  of  the  suit;,  it  should  have  been  denied  both  for  alimony 
and  allowance ;  but  as  defendant  had  permitted  the  controversy  to  con- 
tinue without  taking  measures  to  bring  the  cause  to  trial,  an  allowance 
for  counsel  fees  was  proper. 

(Argued  December  9,  1879 ;  decided  January  27, 1880.) 

Appeal  from  an  order  of  the  General  Term  of  the 
Supreme  Coui-t,  in  the  fii-st  judicial  department,  affirming 
an  order  of  Special  Term,  allowing  the  plaintiff  alimony  and 
$250  counsel  fees/ 

This  was  an  action  for  divorce  a  vinculo. 

The  case,  upon  a  former  appeal,  is  reported  in  71  N.  Y., 
269. 

The  facts  are  sufficiently  stated  in  the  opmioiL 

Cephas  Bminerd^  for  appellant.  As  the  marriage  between 
the  parties  was  directly  put  in  issue,  and  no  evidence  of  any 
value  introduced  to  sustain  plaintiff's  claim  for  alimony  the 
application  should  have  been  denied,  {Carpenter  v.  (7ar- 
penter,  19  How.,  539;  iVI  Y.  and  Harlem  li.  It.  v.  Mayor^  1 
Hilton,  587.)  The  separation  agreement  which  releases  the 
defendant  from  all  claims  for  future  support  or  alimony  is 
valid  and  binding,  and  so  long  as  it  stands  executed  in  all 
its  parts,  by  the  defendant,  it  is  conclusive  against  this 
application.  {Rose  v.  Rose^  11  Paige,  166;  Morrell  v. 
Morrell,  2  Barb.  S.  C.  R,  480;  McDonough  v.  McDonough^ 
26  How.,  193;  Carson  v.  Murray^  3  Paige,  483;  Wallace 
V.  Bassett,  41  Barb.,.  92.)  No  question  of  dower  arises  iu 
this  case,  as  plaintiff  got  a  deed  of  all  defendant's  real  estate 
under  the  agreement  {Townsend  v.  Townsend,  2  Sand., 
711.)  So  long  as  she  retains  that  her  mouth  is  closed. 
{Bruce  v.  Davenport,  3  Keyes,  472;  Moyer  v.  Shoemaker^ 
b  Barb.  S.  C.  R,  319;  2  Bish.  [M.  and  D.],  §  375;  2  id., 
^  380;  Oir  v.  Orr,  5  Bush.,  156;  Oliver  v.  Oliver,  5  Ala. 
fN.  S.),  75;  Coles  v.  Coles,  2  Md.  Ch.,  341;  see,  also,  WrigJU 
V.  W^'ighty  6  Texas,  29.)  The  plaintiff's  application  should 
be  denied  as  she  is  not  shown  to  be  in  need  of  money.     {Kock 
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V.  Kock,  42  Barb.,  615;  Warden  v.  Worden,  3  Edw.,  388.) 
If  the  plaintiff  had  desired  a  trial  of  this  action  on  the 
merits,  it  could  have  been  had  years  ago,  and  as  none  has 
ever  been  sought  no  alimony  should  be  allowed.  {^Fowler  v. 
FoivIeVj  4  Abb.,  441.)  The  payment  already  made  to 
plaintiff  by  defendant  should  be  considered  under  the  cir- 
cumstances presented  here.  (Rose  v.  Bosey  11  Paige,  166; 
Morrellv.  Mo7Tellj  2  Barb.,  480;  McDonough  v.  McDofiouffA, 
26  How.,  193.) 

Samuel  Hand,  for  respondent. 

Rapallo,  J.  On  the  former  appeal  in  this  action*  the 
principal  ground  upon  which  the  order  granting  alimony  was 
reversed  was,  that  the  relation  of  husband  and  wufo  was 
neither  admitted  nor  satisfactorily  shown  to  exist  between  the 
plaintiff  and  defendant.  It  was  also  held  that  the  want  of 
any  denial  of  the  counter-charges,  made  against  the  plaintiff, 
in  the  defendant's  answer,  wjis  a  good  ground  for  denying 
her  application.  The  further  objection  that  the  agreement 
for  a  separation,  whereby  provision  was  made  for  the  support 
of  the  plaintiff,  was  a  bar  to  an  application  for  alimony,  was 
not  piissed  upon. 

The  order  of  reversal  then  made  stated  that  it  was  without 
prejudice,  and  by  this  was  intended  that  it  was  without  pre- 
judice to  a  renewal  of  the  application,  if  further  facts  could 
be  shown  whereby  the  objections  to  the  first  order  might  bo 
obviated. 

A  new  application  was  accordingly  made  to  tlie  court 
below,  and  on  this  new  application  papers  were  introduced, 
'which  were  not  before  us  on  the  former  appeal.  These 
papers  obviate  the  objection  of  the  want  of  a  denial  of  the 
counter-charges  made  against  the  plaintiff;  and  the  only 
points  now  remaining  to  be  considered,  are  whether  they 
supply  the  required  prima  facie  proof  of  a  valid  marriage 
between  the  plaintiff  and  the  defendant,  and  whether  the 
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provision  made  by  the  defendant,  under  the  agreement  for 
a  separation,  is  a  bar  to  her  application  for  alimony. 

On  the  former  appeal  the  position  of  the  parties,  and  the 
facts,  in  relation  to  the  question  of  marriage,  were  as  follows : 

The  plaintiff  in  her  complaint  alleged  that  she  was  mar- 
ried to  the  defendant  on  the  16th  of  August,  1853,  at  Sac- 
ramento, California.  The  defendant  in  his  answer  alleged 
that  a  marriage  ceremony  was  performed,  between  him  and 
the  plaintiff  at  the  time  and  place  alleged ;  but  denied  that 
he  was  on  said  day  or  at  any  time  legally  married  to  the 
defendant,  and  that  at  the  time  said  marriage  ceremony  was 
performed,  the  plaintiff  had  a  husband  living  named  James 
Hoagland,  who  resided  in  the  city  of  New  York,  to  whom 
she  was  lawfully  married  in  said  city  of  New  York,  on  the  9th 
of  November,  1845,  and  which  mairiage  was  in  force  on  and 
after  the  date  of  her  alleged  marriage  to  the  defendant. 

The  answer  further  alleged  that  the  plaintiff  claimed  to 
have  obtained  a  decree  of  divorce  from  Hoagland,  in  Cali- 
fornia, on  the  12th  of  August,  1853,  but  that  at  the  time  of 
the  institution  of  the  proceedings  fgr  such  divorce  and  for 
several  years  immediately  prior  and  subsequent  thereto^ 
Hoagland  was  a  resident  of  the  State  of  New  York  and 
did  not  reside,  and  was  not,  in  the  State  of  California.  That 
Hoagland  was  not  seiTcd  with  process  in  said  action  for  a 
divorce  and  had  no  notice  thereof,  and  that  the  California 
court  never  acquired  or  had  any  juiisdiction  over  him  or 
the  subject-matter  of  the  action,  or  any  jurisdiction  to  render 
the  decree,  and  that  it  was  void  ;  and  the  defendant,  there- 
fore, denied  that  the  plaintiff  was  ever  married  to  him  or 
was  his  wife. 

No  answer  was  made  by  the  plaintiff  to  any  of  these 
allegations,  and,  as  the  case  was  presented  to  us,  there  was 
no  proof  of  any  valid  marriage  between  the  parties.  It'  is 
an  established  rule,  that  the  existence  of  the  marital  rela- 
tion must  be  either  admitted,  or  if  denied  that  there  must 
be  proof  of  it  satisfactory  to  the  court,  to  authorize  the 
allowance  of  alimony.     {BrinJdey  v.  BrmkUy^  50  N.  Y., 
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184.)  There  clearly  was  no  admission  in  the  present  case, 
and  no  proof  whatever  was  presented  on  the  part  of  the 
plaintiff  with  reference  to  the  matter,  or  in  answer  to  the 
allegations  that  the  divorce  from  Hoagland  was  void  and  the 
plaintiff  was  incompetent  to  marry. 

On  the  present  application  papers  are  presented  bearing 
upon  those  questions.  They  consist  of  a  copy  of  the  decree 
of  divorce  rendered  in  1853,  from  which  it  appears  that  it  was 
rendered  upon  the  report  of  a  referee  to  tjike  proof  of  the 
facts  alleged  in  the  plaintiff's  complaint,  and.  for  the  cause 
of  wilful  and  continued  desertion  by  the  defendant  for  over 
"three  years,  and  habitual  intemperance.  The  decree,  how- 
ever, does  not  state  tliat  the  defendant  was  served  with 
process  in  any  manner,  or  that  he  appeared  in  the  action  or 
that  the  court  ever  acquired  jurisdiction  over  him  in  any 
manner.  The  complaint  contains  no  allegation  as  to  the 
residence  of  Hoagland,  nor  is  there  anythuig  to  show  that 
he  ever  was  a  citizen  of  California.  It  alleges  that  the 
marriage  was  contmcted  in  New  York  in  1845,  and  that 
the  plaintiff  Has  been  a  resident  of  Califoniia  for  six  months 
immediately  preceding  her  application,  which  is  verified 
under  date  of  March  30,  1853.  The  judgment-roll  contains 
an  affidavit  of  the  plaintiff,  in  which  she  states  that  the 
defendant  is  a  transient  person  having  no  fixed  and  per- 
manent residence.  That  he  was  in  California  when  last 
heard  from  about  two  months  previously,  first  came  there 
about  three  years  before — returned  to  the  Atlantic  States ; 
came  back  in  August  last,  but  where  he  was  at  the  time 
of  making  the  affidavit,  or  whether  he  was  still  in  the  State, 
plaintiff  had  no  means  of  knowing.  On  this  affidavit  an 
order  was  made  that  notice  of  the  suit  be  given  to  the 
defendant  by  publication  for  the  period  of  three  months  in 
the  San  Francisco  Whig.  An  affidavit  of  publication  is 
contained  in  the  roll  and  no  other  proof  of  any  service,  and 
no  appearance,  is  contained  therein.  A  default  was  entered 
against  the  defendant  as  a  non-resident,  on  this  proof  of 
publication,  and  the  decree  follows. 
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Opinions  of  California  lawyers  were  read  on  the  motion 
to  the  effect-  that  the  proceedings  were  not  in  accordance 
with  the  laws  of  California,  iuid  that  under  those  laws  the 
judgment  was  void. 

No  proof  was  presented  by  the  plaintiff  in  answer  to  the 
allegations  of  the  defo^idant  I'especting  the  decree  of  divorce, 
or  in  support  of  its  legality,  even  under  the  laws  of  Cali- 
fornia, and  upon  the  question  of  the  legality  of  the  Cali- 
fornia divorce  the  facts  stand  substiintially  as  they  did  upon 
the  former  appeal. 

Since  that  time  the  case  of  Hunt  v.  Hunt  (72  N.  Y.,  217) 
hns  been  decided  in  this  court,  and  it  is  supposed  that  it  is 
an  authority  in  favor  of  the  validity  of  the  California  divoi^oe. 
It  proceeds,  however,  upon  grounds  which  do  not  appear  in 
the  present  case.  In  that  case  both  husband  and  wife  were 
domiciled  in  Louisiana,  where  the  action  was  begun  and 
judgment  rendered,  and  it  was  held  that  they  were  subject 
to  the  laws  of  that  State,  including  those  for  the  substituted  . 
service  of  process,  and  that  it  was  within  the  power  of  the 
State  to  fix,  by  judicial  proceedings,  the  status  of  its  own 
citizens.  The  decision  was  thus  limited  to  cases  where  both 
parties  were  subject  to  the  jurisdiction  and  laws  of  the  State 
in  which  the  divorce  was  rendered,  and  it  was  kept  strictly 
within  those  bounds  in  the  subsequent  case  of  People  v. 
Baker  (76  N.  Y.,  78).  In  that  case  the  defendant  was 
indicted  for  bigamy,  and  set  up  as  a  detbiice  a  decree  of 
divorce  rendered  against  him  in  Ohio,  in  an  action  there 
brought  by  his  first  wife.  The  record  showed  proof  of 
service  of  process  by  publication  only,  and  he  had  not 
appeared,  and  it  did  not  appear  that  he  was  domiciled  in 
Ohio,  although  the  marriage  had  been  contracted  there. 
The  divorce  was  held  void,  and  a  conviction  for  bigamy  in 
having  married  a  second  time  in  this  State,  while  his  firat 
wife  was  living,  but  after  the  pretended  divorce,  was  sus- 
tained. In  the  case  of  Mann  v.  Mann  (75  N.  Y.,  614),  an 
application  for  alimony  and  counsel  fees  was  made  by  the 
plaintiff  in  an  action  for  a  limited  divorce,  and  the  marriage 
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was  denied  by  the  alleged  husbaud.  It  appeared  that  the 
plaintiflf,  before  her  marriage  to  the  defendant,  had  been 
married  to  one  Wheelock,  and  afterwards  went  to  Indiana 
and  there  obtained  a  decree  of  divorce  against  Wheelock,  on 
service  by  publication  only,  and  immediately  afterwards 
married  the  defendant  in  Indiana.  The  Supreme  Court  held 
that  the  legality  of  this  marriage  was  too  questionable  io 
justify  the  allowance  of  alimony,  but  allowed  a  counsel  fee 
to  enable  the  wife  to  try  the  question  of  the  validity  of  the 
second  marriage.  It  having*  taken  place  in  Indiana,  where 
the  divorce  was  granted,  the  question  was  in  the  case  whether 
if  the  divorce  was  valid  as  to  her  in  Indiana,  though  void  as 
to  her  husband,  it  might  render  her  competent  to  marry 
again  in  that  State,  and  the  court  allowed  her  to  try  that 
question,  though  the  situation  would  be  rather  anomalous 
of  a  woman  with  two  husbands,  both  legally  entitled  to 
exercise  marital  ri<2:ht8«  That  decision  was  affirmed  in  this 
court  111  the  present  case  the  same  question  is  presented, 
and  the  decision  in  Mann  v.  Mann  would  be  an  authority 
for  sustaining  the  allowance  of  a  counsel  fee  and  disallowing 
alimony.  In  the  present  case,  however,  there  is  the  addi- 
tional feature  that  the  validity  of  the .  divorce  as  to  either 
party,  even  in  California,  is  challenged  on  grounds  which 
seem  quite  substantial,  and  no  answer  whatever  is  made  to 
the  objection  specified  in  the  opinions  of  the  California  law- 
yers read  on  the  motion. 

On  the  question  of  the  validity  of  the  California  divorce 
the  case  is  not  foii:ified  by  the  additional  papers  which  have 
been  introduced  into  the  case.  But  the  counsel  for  the 
plaintiff  calls  attention  to  a  statement  in  the  affidavit  of 
Mrs.  Collins,  that  she  is  informed  and  believes  that  Hoagland, 
her  former  husband,  was  killed  on  board  the  United  States 
steamer  San  Jacinto,  at  Whampoe,  in  China,  in  the  year 
1856,  and  also  to  an  affidavit  of  James  M.  Boyd,  on  infor- 
mation and  belief,  to  the  same  effect  It  is  also  stated  in 
the  affidavit  of  Mrs.  Collins  that,  believing  in  the  validity 
of  the  California  divorce,  she  married  the  defendant  in  1853, 
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and  lived  with  him  as  his  wife,  in  California  and  New  York, 
until  1868,  and  the  point  is  now  made  that  even  if  the  inval- 
idity of  the  divorce  be  conceded,  her  disability  to  marry 
ceased  on  the  death  of  her  first  husband,  in  1856,  and  her 
subsequent  matrimonial  cohabitation  with  the  defendant  is 
equivalent  to  a  man'iage  with  him  after  the  removal  of  her 
disability. 

This^  is  a  point  of  gi*eat  importance,  and  presents  many 
considerations.  It  has  been  held  in  several  cases,  in  which 
property  rights  only  were  concerned,  that  the  presumption 
of  a  subsequent  marriage  can  be  indulged  in  such  a  case. 
Where  the  union  is  in  its  origin  meretricious,  the  weight  of 
authority  is  to  the  effect  that  the  same  condition  is  presumed 
to  continue,  unless  there  is  some  evidence  of  a  change,  and 
the  mere  fact  that  the  parties  subsequently  hold  themselves 
out  as  married,  is  not  sufficient  for  that  purpose,  but  it  has 
been  held  that  where  the  connection  was  begun  imder  a 
contract  of  marriage  supposed  to  be  legal,  though  in  fact- 
void,  in  consequence  of  a  disability  of  one  of  the  parties, 
yet  after  the  removal  of  the  disability  a  subsequent  mar- 
riage  may  be  presumed  from  acts  of  recognition  by  the 
j)artics  of  each  other  as  husband  and  wife,  and  from  contin- 
ued matrimonial  cohabitation  and  general  reputation.  (  Wil- 
ktnson  v.  Payne^  4  T.  R,  468;  Rose  v.  Clark,  8  Paige,  574; 
Clayion  v.  Wardell,  4  N.  Y.,  230.) 

The  cases  referred  to  are  however  cases  involving  lights 
of  property  only,  and  the  doctrine  has  not  been  applied  in 
this  State,  so  far  as  I  can  find,  to  actions  between  husband 
and  wife,  for  a  divorce.  Although  as  a  general  rule,  for 
ordinary  purposes,  actual  marriage  may  bo  presumed  from 
matrimonial  cohabitation,  and  the  acknowledgments  of  the 
parties  that  they  i\xe  husband  and  wife,  there  are  cases  in 
which  dii'ect  evidence  of  marriage  is  required.  Not  indeed 
of  a  marriage  ceremony,  but  of  the  actual  contract  between 
parties  competent  to  marry,  to  be  husband  and  wife,  where, 
as  in  this  State,  such  a  contract  is  not  required  to  be  accom- 
panied by  any  formalities.  The  cases  generally  mentioned 
SicKBLS— Vol.  XXXV.        2 
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as  callliig  for  such  direct  ])roof,  as  coiitm-distiiiguished  from 
mere  proof  of  matrimonial  cohabitation,  recognition  and 
geueml  reputation,  are  prosecutions  for  bigamy  and  actions 
for  mm.  con.  But  many  othera  are  mentioned  in  the 
authorities,  and  some  of  tliem  lay  down  the  proposition 
generally,  that  direct  evidence  is  required  in  all  criminal  or 
quasi  criminal  prosecutions  ;  or  actions  founded  on  the  rela- 
tion of  marriage,  and  in  others  it  is  said  that  when  the  viola- 
tion of  the  rehition  of  husband  and  wife  constitutes  the  guilt 
of  the  accused,  such  relation  must  be  proved  by  direct  evi- 
dence. The  decisions  of  several  of  the  States  of  the  Union 
are  at  variance  With  each  other,  on  the  point  whether  direct 
evidence  must  be  given  in  actions  for  divorce.  The  subject 
is  discussed  at  considerable  length  in  2  Bishop  on  M.  and 
D.  ([4thed.],  §§  266-276),  and  many  authorities,  English 
and  American,  bearing  upon  the  question,  are  there  cited, 
and  the  learned  author  confesses  himself  unable  to  decide  the 
question  upon  authority,  but  strongly  intimates  his  own 
opinion  that  direct  evidence  should  be  given.  In  a  recent 
case,  reported  in  the  American  Law  Register,  October,  1879 
( [N.  S.],  vol.  18,  p.  630,  and  note  p.  639),  there  is  a  col- 
lation of  numerous  cases  bearing  upon  the  question  of  pre- 
sumption of  marriage  from  subsequent  matrimonial  cohabi- 
tation where  the  original  connection  was  unlawful.  The 
question  is  too  important  to  render  it  proper  to  determine  it 
finally  on  a  mere  motion  for  alimony.  The  onus  however  is 
upon  the  plaintiff  to  establish,  with  at  least  a  reasonable 
degree  of  certainty,  that  she  is  the  wife  of  tlio  defendant,  and 
it  would  seem  that  she  should  produce  the  best  evidence  in 
her  power.  She  is  a  competent  witness  to  prove  the  fact  of 
marriage,  and  if  any  new  maniage  contract  was  entered  into 
between  her  and  the  defendant,  after  the  death  of  her  first 
husband,  she  should  have  alleged  it.  In  the  absence  of  any 
such  allegation  on  her  part,  we  must  assume  that  no  new 
engagement  was  entered  into,  but  that  the  paities  merely 
continued  to  cohabit  as  before,  relying  upon  the  validity  of 
the  mai'riago  in  1853,  and  the  only  question  remaining  is 
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whether  such  cohabitation,  and  the  acknowledgments  of  the 
defendant,  are  sufficient  ground  for  the  interposition  of  the 
court  to  dissolve  the  supposed  bond,  in  a  case  where  it  is  shown 
to  have  been  illegal  and  void  when  contracted.  The  evidence 
clearly  would  not  be  sufficient  to  subject  the  plaintiff  to  a 
prosecution  for  bigamy,  should  she  marry  again  during  the 
life  of  Collins,  and  this  action  can  serve  very  little  purpose, 
except  as  a  foimdation  for  an  application  for  alimony.  We 
do  not  intend  now  to  finally  pass  upon  the  questions  dis- 
cussed, but  we  think  the  proof  of  a  valid  marriage,  as  it  now 
stands,  is  far  from  satisfactory,  even  for  the  purposes  of  the 
motion. 

The  remaining  questiou  is  whether  the  provision  made  for 
the  plaintiff  under  the  articles  of  separation,  and  the  cove- 
nant* therein  made  by  the  plaintiff,  are  a  bar  to  her  applica- 
tion for  temporary  alimony.  They  certainly  are  not  a  bar 
to  her  application  for  a  divorce,  if  she  establishes  her  mar- 
riage and  her  charges  against  the  defendant,  nor  do  they 
prejudice  her  application  to  be  provided  with  means  to 
prosecute  the  action,  if  she  is  otherwise  entitled  and  has  not 
sufficient  means  of  her  own.  She  alleges  that  she  executed 
these  articles  under  duress,  but  that  question  was  fully  liti- 
gated before  the  referee  and  he  found  against  her,  and  the 
evidence  we  think  fully  warrants  his  conclusion.  Assuming 
that  for  the  purposes  of  the  motion  the  articles  were  prop- 
erly executed  their  legal  effect  upon  this  application  must  be 
considered. 

We  do  not  find  that  the  authorities  cited  susiam  the  prop- 
osition that  a  voluntary  provision  for  the  separate  mainte- 
nance of  a  married  woman  is  under  all  circumstances  an 
absolute  bar  to  her  right  to  alimony.  On  a  final  decree  of 
divorce  the  sufficiency  of  the  provision  may  be  considered, 
and  if  it  is  adequate  the  wife  is  entitled  to  nothing  further 
(Bishop  on  M.  and  D.,  §  375),  and  if  inadequate  the  deficiency 
may  be  made  up.  (Id.)  In  Rose  v.  Hose  (11  Paige,  166) 
it  was  held  that  after  such  a  provision  had  been  made  by  the 
husband  the  wife  was  not  entitled  to  alimony  pendente  lite 
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unless  she  and  hor  trustee  surrendered  or  offered  to  surren- 
der the  voluntary  settlement.  When  the  grounds  on  which 
temporary  alimony  is  awarded  are  considered,  there  is  much 
reason  for  holding  that  where,  at  the. time  the  action  is  insti- 
tuted, the  parties  are  living  separate  and  apart,  in  pursuance 
of  articles  of  separation,  and  provision  has  been  made  by 
the  husband  for  the  separate  maintenance  of  the  wife,  ali- 
mony jpencfen^e  lite  should  not,  as  a  gcneml  rule,  be  allowed. 
The  right  to  alimony  of  any  kind  is  founded  on  the  duty  of 
the  husband  to  support  his  wife,  but  this  duty  does  not 
extend  to  affording  her  a  separate  maintenance,  except  in 
those  cases  where  the  law  judges  that  she  may  live  apart 
from  him  for  her  protection,  in  consequence  of  his  wrong-  ^ 
doing.  When  it  does  so  judge  it  must  also  judge  that  be 
shall  maintain  her  while  so  living.  When  a  suit  for  divorce 
is  pending  between  husband  and  wife,  it  is  legally  improper 
for  the  parties  to  live  together,  whatever  is  to  bo  the  result 
of  the  suit.  Even  if  the  husband  offei-s  to  supix>rt  the  wife 
in  his  own  home,  siie  should  not  accept  the  offer.  {Sf/kes  v. 
Halstead,  1  Sandf.,  483.)  The  necessity  thus  arising  from 
the  pendency  of  the  suit,  that  the  wife  should  live  apart 
from  her  husband  is  the  basis  of  her  right  to  a  separate  sup- 
port pendente  lite  if  she  has  no  adequate  means  of  her  own. 
(Bishop  on  M.  and  D.,  §§  369,  384.)  If  she  hiis  sufficient 
means  of  her  own  temporary  alimony  is  not  allowable. 

In  1869  when  this  action  was  brought  the  plaintiff  was 
living  apart  from  the  defendant,  and  had  been  so  living  for 
six  months,  in  pursuance  of  articles  of  separation  entered 
into  between  the  parties  in  September,  1868,  whereby  they 
agreed  to  live  separate  and  apart  from  each  other  during 
their  natural  lives  and  not  to  molest  or  interfei'e  with  each 
other,  and  each  released  the  other  from  all  rights  in  the 
property  of  the  other  and  the  defendant  paid  to  the  plaintiff 
$5,000  and  agi*eed  to  convey  certain  real  estate  to  a  tioisteo 
for  her  use,  and  this  provision  the  plaintiff  agreed  to  take 
in  full  satisfaction  for  her  support  and  maintenance  and  all 
dower,  right  of  dower  and  alimony  whatever.     The  refei-ee 
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found  that,  considering  the  defendant's  circumstances,  the 
provision  thus  made  was  a  suitable  and  proper  one  for  the 
support  of  the  plaintiff  during  the  rest  of  her  life,  and  the 
court  at  General  Term,  on  the  fii-st  heai'ing,  after  an  eIaboi*ate 
review  of  the  facts,  seem  to  have  concurred  in  this  opinion 
and  to  have  thought  that  the  provision  was  equal  to  that 
ordinarily  made  by  the  court  on  a  decree.  The  necessity 
for  a  separate  maintenance  did  not  arise  from  the  institution 
of  this  action  and  the  situation  of  the  plaintiff  was  not 
changed  thereby,  except  in  so  far  as  she  became  subjected  to 
the  additional  expense  of  a  litigation.  She  had  the  right, 
notwithstanding  the  articles,  if  she  was  the  wife  of  the 
defendant,  and  he  had  given  her  cause,  to  seek  a  dissolution 
of  the  marriage  tie,  and  if  destitute  of  means  of  her  own 
should  be  provided  with  the  means  of  carrying  on  her  suit, 
but  under  the  circumstances  we  do  not  think  that  on  general 
principles  of  equity  she  is,  as  the  case  now  stands,  entitled  to 
more.  The  case  has  now  been  pending  for  more  than  ten 
years  without  any  attempt  so  far  as  appears  to  bring  it  to 
trial.  The  right  of  the  plaintiff  to  maintain  the  action  is,  to 
say  the  least,  very  doubtful,  and  the  course  of  the  proceed- 
ings leads  very  strongly  to  the  inference  that  alimony  ^en^ 
dente  lite^  and  not  the  final  decree  of  dissolution  of  the  sup- 
posed marriage  contract,  has  been  the  real  object  in  view. 
It  can  hardly  be  supposed  that  the  delay  has  arisen  from 
necessity,  for  there  has  been  an  amount  of  litigation  for  ten 
years  past  on  this  question  of  temporary  alimony,  far 
exceeding  in  duration  and  exp€::se,  that  involved  in  any 
ordinary  action  for  a  divorce,  and  a  small  portion  of  this 
expense  devoted  to  the  trial  of  the  issue  would  have  ended 
the  controversy  many  years  since.  At  the  commencement 
of  these  proceedings  aside  from  all  other  questions  no  case 
was  made  out  for  temporary  alimony.  The  fact  that  a  wife 
is  destitute  of  means  to  carry  on  her  suit  and  to  support 
hei-seif  during  its  pendency  is  iis  essential  as  any  other  fact, 
to  authorize  the  court  to  award  temporary  alimony.  This 
is  not  mere  matter  of  discretion,  but  a  settled  principle  of 
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equity.  Now  assuming  that  no  question  existed  as  to  the 
marriage,  and  assuming  that  the  articles  of  separation  were 
not  binding  upon  the  plaintiff,  and  laying  out  of  view  the 
question  whether  the  provision  therein  was  suflScient  for  her 
permanent  support,  the  fact  remained,  that  she  had,  within 
little  more  than  six  montlis  before  instituting  her  action, 
received  from  the  defendant  $5,000  in  cash,  of  which  she 
had  entire  control,  and  unless  culpably  extravagant  she 
must  have  been  at  the  time  amply  provided  with  means  of 
support  and  to  cany  on  her  suit.  Looking  therefore  at  the 
application  as  it  stood  at  the  time  it  was  made,  it  should, 
on  the  settled  piinciples,  governing  such  cases,  have  been 
denied,  and  the  question  of  alimony  left  to  be  settled  in  the 
final  decree. 

Taking  into  consideration  however  that  the  defendant  has 
permitted  the  controversy  to  continue  without  taking  meas- 
ures on  his  part  to  bring  the  cause  to  trial,  and  is  thus  in 
part  to  blame  for  the  delay  and  expense  which  have  been 
occasioned,  we  will  affirm  so  much  of  the  order  as  directs 
tlio  payment  of  counsel  fees.  So  much  of  the  order  as 
directs  the  payment  of  alimony  should  be  reversed,  without 
costs  to  either  party. 

All  concur. 

Ordered  accordingly. 
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statement  of  case. 


William    P.   Douglas,   Executor,    etc.,   Respondent,    v. 
Eliza  L,  C.  Ceuger,  Impleaded,  etc.,  Appellant 

The  Supreme  Court  has  not  the  power  to  destroy  a  valid  trust. 

In  1837  defendant  E.  was  the  owner  in  fee  of  cei-tain  lands.  She  was  then 
a  minor,  u  ward  in  chancery,  and  about  to  be  mai-iied  to  defendant  J. 
Prior  to  the  marriage  J.  executed  a  mai'riage  settlement,  by  which  he 
agreed  tt»  convey  to  N.,  as  trustee,  the  interest  in  all  the  i^al  estate  of 
£.  which,  on  such  maiTiage,  he  might  or  would  be  entitled  to,  in  trust, 
to  i-eceive  the  i-cnts  and  profits  aiul  apply  them  to  her  use  during  their 
joint  lives  ;  if  she  should  die  before  him  then  the  i-emainder  to  go  to  her 
childi*en,  etc.  Upon  petition  to  the  chancellor  the  marriage  and  settle- 
ment wei*e  approved,  and  soon  after  the  maiTiage  a  deed  was  executed 
by  J.  to  N.,  as  pi'ovided.  In  Noveml)ei',  1848,  on  the  certificate  and 
order  of  a  justice  of  the  Supreme  Court,  N.  executed  a  deed  purpoi-ting 
to  convey  to  E.  all  the  interest,  etc.,  so  conveyed  to  him.  In  1857  E. 
and  her  husband  executed  a  mui*tgage  upon  said  lands.  N.  died  in 
1868,  and  no  trustee  was  appointed  in  his  place.  In  an  action  to  fore- 
close the  mortgage  these  facts  appeared,  qjso  that  E.  and  J.  had  children 
living  bom  of  their  mamage.  Hddy  that  the  mortgage  covei-ed  all  the 
intei'est  in  the  lands  which  E.  and  J.  had  the  right  to  convey  at  the  time 
it  was  executed ;  that  E.  then  owned  the  fee,  subject  to  the  life  estate  of 
her  husband,  which  passed  under  the  trust  deed  to  N. ;  that  the  trust 
was  valid  and  was  not  extinguished  by  the  conveyance  by  N.,  as  that 
conveyance  was  void ;  but  upon  his  <leath  it  vested  under  the  statute  in 
the  Supreme  Court  (1  R.  S.,  728,  }$  55,  63,  63) ;   and  that  such  con- 

.  veyance  was  not  validated  by  the  order  of  the  Supreme  Court. 

Also,  held,  that  the  act  of  1848  "  for  the  more  effectual  pi-otection  of  the 
property  of  married  women  "  (chap.  200,  Laws  of  1848)  gave  the  court 
no  authority  to  sanction  such  a  conveyance ;  and  that  the  prevision  m 
the  act  of  1849  (chap.  375,  Laws  of  1849)  conferring  that  authority  did 
not  affect  it,  as  the  deed  was  executed  prior  to  the  passage  of  that  act 

The  mortgage  contained  no  covenant  of  title  or  repi'esentation  that  E. 
owned  the  absolute  fee.  Held,  that  she  was  not  estopped  thereby  frem 
showing  precisely  what  her  interest  in  the  land  was. 

It  seems,  that  she  could  not  be  estopped  from  asserting  that  her  mortgage, 
so  far  as  it  could  effect  her  trust  intei-est,  was  in  contravention  of  the 
statute. 
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(Argaed  January  19,  1880 ;  dedded  Jamutfy  37, 1880  ) 


Appeal  from  judgment  of  the  General  Term  of  Iho  Supreme 
Court,  in  the  second  judicial  department,  affirming  a  judgment 
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in  fayor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term, 

The  nature  of  the  action  and  the  facts  appear  in  the  opinion. 

01  Frosty  for  appellant  The  trust  and  interest  vested  in 
the  appellant  ny  the  deed  executed  by  her  husband  to  her  trus- 
tee are  iualienable.  (1 R.  S.,  728,  §  55,  sub.  3;  id.  730,  §§  63, 
65;  id.,  725,  §  36;  Watson  v.  Bonneyy  2  Sand.  Superior 
Ct.  R.,  405;  L^Amo7*eatix  v^  Van  Rensselaer,  1  Barb.  Ch. 
R.,  34;  Grout  v.  Van  Schoon/iovenj  1  Sand.  Ch.  R.,  336; 
JVbi/es  V.  Blakeman,  2  Seld.,  567;  liathbone  v.  Hooney,  58 
N.  Y.,  463;  Scott  v.  Davis,  4  Myl.  &  Cr.,  187;  BaggeU  v. 
Meux,  1  Phil.,  687;  Harnett  v.  McDougall,  8  Beav.,  87.) 
The  order  of  the  Special  Term  of  November,  1878,  direct- 
ing the  trustee  to  convey  to  Mrs.  Cruger  does  not  aid  the 
plaintiff.  {Kane  v.  GoU,  24  Wend.,  666,  667;  Cruger  v. 
Jones,  18  Barb.,  467.) 

«7.  W.  Gerard,  for  respondent.  Plaintiff  is  entitled  to  a 
foreclosure  and  sale  of  the  estate  of  the  appellant  at  the 
time  of  the  moilgage.  {Wood  v.  Seely,  32  N.  Y.,  105; 
Jackson  v.  Bull,  1  John.  Cases,  81,  90,  91:  Miller  v.  Aveinj, 
2  Barb.  Ch.,  582,  595;  Banks  v.  Walker,  3  Barb.  Ch., 
449.) 

Earl,  J.  This  is  an  action  to  foreclose  a  mortgage,  and 
the  principal  facts  are  as  follows :  The  mortgaged  land  in 
1837  was  owned  in  fee  by  the  defendant  Eliza,  who  was  thcu 
a  minor  about  to  be  married  to  the  defendant  John  P.  Cru- 
ger. Prior  to  the  marriage  he  executed  a  marriage  settle- 
ment, by  which  he  agreed  to  convey  to  Nichola3  Cruger,  as 
trustee,  the  interest  in  all  her  real  estate,  which  on  such  mar- 
riage he  might  Or  would  be  entitled  to  during  their  joint 
lives,  or  as  tenant  by  the  curtesy  or  otherwise,  in  trust  to 
receive  the  rents  and  profits  of  such  real  estate  and  apply 
them  to  her  separate  use  during  their  joint  lives  ;  and  if  she 
should  die  before  him,  then  the  remainder  thereof  on  her 
death  to  go  to  her  children  and  descendants  by  him,  in  such 
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manner  as  she  should  by  will  appoint,  and  in  default  of  such 
appomtment,  then  to  them  in  such  manner  as  they  would 
take  the  real  estate  as  heirs-at-law,  if  she  should  survive  her 
husband.  She  was  then  a  ward  in  chancery  ;  and  upon  her 
petition  to  the  chancellor  by  her  next  friend,  the  marriage 
and  settlement  were  approved,  and  the  conveyance  by  John 
P.  Cruger  to  the  tiiistce  was  directed  to  be  executed  upon 
the  solemnization  of  the  marriage.  That  was  solemnized  in 
December,  1837  ;  and  in  January  thereafter  the  conveyance 
was  executed  as  directed,  upon  the  trusts  and  terms  men- 
tioned in  the  settlement.  Subsequently,  in  November,  1848, 
on  the  certificate  and  order  of  a  justice  of  the  Supreme  Court, 
Nicholas  Cruger,  the  trustee,  executed  a  deed  purporting  to 
convey  to  the  defendant  Eliza,  in  fee  simple  absolute,  all  the 
right,  title  and  interest  in  the  land  which  had  been  conveyed 
to  him  upon  trust,  as  above  stated,  by  her  husband.  There- 
after, in  1857,  she  and  her  husband  executed  the  mortgage 
which  this  action  is  brought  to  foreclose.  Nicholas  Cruger 
died  in  1868,  and  no  trustee  has  been  appointed  in  his  place. 
Mr.  and  Mrs.  Cruger  have  children  bom  of  their  marriage 
living. 

The  complaint  is  in  the  usual  form  for  the  foreclosure  of 
the  mortgage,  and  no  reference  therein  is  made  to  the  trust 
or  the  trust  deed.  Mrs.  Cruger  appeared  and  answered, 
setting  up  the  tinist  deed  and  the  other  facts  above  stated, 
except  the  conveyance  by  the  trustee  to  her  under  the  order 
of  the  court 

The  cause  was  brought  to  trial  at  a  Special  Term,  and  the 
court  found,  among  other  facts  not  necessary  now  to  be 
mentioned,  the  facts  above  stated.  No  adjudication  was 
express^  made  as  to  the  trust,  and  it  is  not  mentioned  in 
thtf  judgment,  which  is  in  the  ordinary  form  for  a  foreclosure 
judgment,  except  that  it  provides  that  the  land  be  sold 
"  subject  and  without  prejudice  to  the  right,  title  and  inter- 
est whict  the  children  of  the  defendant,  John  P.  Cruger,  and 
of  his  wife,  the  defendant,  Eliza  L.  C.  Cruger,  may  have  in 
the  premises  mortgaged,  if  any." 
SicKBW  —Vol.  XXXV.        3 
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It  is  claimed  on  the  part  of  Mrs.  Cruger  that  upon  the 
facts  as  they  appeared,  the  complaint  ought  to  have  been 
dismissed.  Wo  think  otherwise.  The  mortgage  covered  all'* 
the  interest  in  the  real  estate  which  she  or  her  husband,  or 
both  of  them,  had  the  right  to  convey  at  the  time  it  was 
executed.  The  trust,  if  in  force,  only  pertained  to  the  life 
estate  of  the  husband,  and  subject  to  that,  the  fee  was  in  the 
wife.  Upon  that  fee,  at  least,  the  plaintiflF's  mortgage  was 
a  lieu,  and  his  right  to  foreclose  that  lien  is  undoubted. 
Hence  the  complaint  could  not  properly  have  been  dismissed. 

But  it  is  claimed  on  behalf  of  Mrs.  Cruger  that  the  judg- 
ment in  this  case  is  too  broad,  and  that  unless  modified,  it 
would  cut  off  her  rights  under  the  trust  created  by  the  deed 
of  her  hasband,  which  she  claims  was  not  extinguished  1)y 
the  conveyance  to  her  by  her  trustee,  as  above  stated.  On 
behalf  of  the  plaintiff  it  is  claimed  that  the  trust  was  exting- 
uished, and  that,  in  any  event.  Mi's.  Cruger's  rights  and 
interest  under  the  trust  deed  ought  to  be  barred  and  are 
barred  by  this  judgment. 

We  are  of  opinion  that  the  trust  was  not  extinguished, 
and  that  upon  the  death  of  the  trustee,  in  1868,  it  vested  by 
virtue  of  the  statute  in  the  Supreme  Court :  (1  R.  S.,  730,  § 
68.)  This  was  one  of  the  express  trusts  authorized  by  stat- 
ute (1  R.  S.,  728,  §  55)  ;  and  it  is  provided  (§  65)  that 
when  the  trust  shall  be  expressed  in  the  instrument  creating 
the  estate  (as  it  was  here)  **  eveiy  sale,  conveyance,  or  other 
act  of  the  trustees  in  contravention  of  the  trust,  shall  be  abso- 
lutely void  ;  "  and  in  section  63,  that  **  no  person  beneficially 
intcixjsted  in  a  trust  for  the  receipt  of  tl\e  rents  and  profits 
of  land,  can  assign  or  in  any  manner  dispose  of  such  in- 
terest." The  trustee,  therefore,  in  this  case  could  not  de- 
stroy the  trust  by  the  conveyance  to  Mrs.  Cruger,  and  she 
could  not  convey  or  mortgage  her  right  to  have  the  trust 
performed,  which  was  really  the  only  right  she  had  in  the 
estate  conveyed  to  the  trustee  :  (§  60.)  The  trustee  having 
no  power  to  convey  the  land,  his  conveyance,  otherwise  abso- 
lutely void,  could  not  be  rendered  valid  by  an  order  of  the 
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court  obtained  upon  the  joint  petition  of  himself  and  Mrs. 
Cruger.  The  Supreme  Coui-t  has  not  the  power  to  destroy 
a  valid  trust.  The  puri)ose  of  the  statute  was  to  make  these 
trust  estates  aud  trust  interests  indestructible  and  absolutely- 
inalienable  during  the  existence  of  the  trust ;  and  if  they 
could  be  rendered  alienable  by  the  order  of  the  court,  the 
whole  scheme  of  the  statute  would  be  greatly  impaired  and 
its  purpose  thwarted.  The  statute  docs  not  confer  upon  tin 
••Supreme  Court  power  to  authorize  such  conveyances.  In 
Cruger  v.  Jones  (18  Barb.,  467),  a  suit  was  commenced  by 
the  beneficiaries  under  a  trust  making  the  trustees  defendants, 
praying,  among  other  things,  that  they  be  ordered  to  unite 
with  the  plaintiffs  in  mortgaging  the  trust  estate  ;  and  the 
court  held  that  it  did  not  have  authority  to  authorize  a  mort- 
gage in  contravention  of  the  trust".  Eoosevelt,  J.  said  :  • 
"  If  such  a  mortgage,  then,  by  the  trustees,  however  bona 
•fide^  on  their  own  motion,  would  be  *  absolutely  void,'  can 
this  court  by  any  previous  judicial  sanction,  prevent  that 
consequence  which  the  statute  has  so  positively  attached  to 
the  act  ?  Large  as  its  jurisdiction  is,  both  in  law  and  equity, 
I  know  of  no  such  power,  even  in  the  Supreme  Court,  to 
dispense  with  the  enactments  of  the  Legislature,  and  nuike 
that  valid  which  the  law-giver  has  declared  *  shall  bo  void.' " 
'  It  is  claimed,  however,  that  the  court  had  authority'  to 
sanction  this  conveyance,  under  **the  act  for  the  more 
effectual  protection  of  the  property  of  married  women," 
passed  in  1848.  .  But  there  was  nothing  in  that  act  confer- 
ring such  authority.  In  the  act,  on  the  same  subject,  passed 
in  1849  (chap.  375  of  the  Laws  of  that  year),  there  was  a 
provision  conferring  such  authority  upon  a  justice  of  the 
Supreme  Court.  But  the  conveyance  by  the  trustee  in  this 
case  was  prior  to  the  passage  of  the  last-named  act,  and  that 
act  can  not,  therefore,  be  invoked  to  uphold  it. 

The  further  claim  is  made  that  Mrs.  Cruger  is  estopped 
by  her  mortgage  from  claiming  any  interest  under  the  trust* 
The  mortgage  contained  no  covenant  for  title,  and  no  repre- 
sentation that  she  owned  the  absolute  fee  to  the  land  ;  and 
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hence  she  was  not  estopped  from  showing  precisely  what  her 
interest  in  the  land  was  :  {Sparrow  v.  Kingman,  1  N.  Y., 
242;  The  Nat.  Fire  Ins.  Co.  v.  McKay,  5  Abb.  Pr.[N.  S.], 
445.)  Besides,  she  could  not  be  estopped  from  asserting 
that  her  mortgage,  so  far  as  it  could  affect  her  trust  interest, 
was  in  contravention  of  the  statute.  If  she  could  be,  the 
statute  could  be  easily  evaded,  and  its  restrictions  would  be 
weak  indeed. 

It  was  suggested  upon  the  argument  that  this  trust  for 
Mrs.  Cruger  is  void,  because  not  for  her  life.  It  is  a  trust 
for  the  joint  lives  of  herself  and  her  husband.  If  she  dies 
first,  it  terminates  with  her  death ;  if  he  dies  first,  it  termi- 
nates with  his  death.  Hence  it  is  a  trust  to  receive  rents 
and  profits,  and  apply  them  to  her  use  during  her  life,  or 
for  a  shorter  term,  and 'is  therefore  authorized  by  section 
fifty-five. 

We  conclude,  therefore,  that  the  trust  was  not  destroyed 
by  the  conveyance  to  Mrs.  Cruger  by  the  trustee,  and  that 
it  still  exists  in  the  Supreme  Court.  A  new  trustee  may  be 
appointed  to  execute  the  trust. 

We  do  not  determine  that  the  judgment,  in  its  present 
form,  would  cut  off  Mra.  Cruger's  trust  interest.  It  is  suf- 
ficient that  it  is  claimed  that  it  would,  and  that  the  form  of 
the  judgment  is  such  that  it  might  give  rise  to  controversy 
between  a  purchaser  thereunder  and  Mrs.  Cruger  in  reference 
to  her  trust  interest,  and  that  it  might  otherwise  embarripss 
her.  We  think,  therefore,  that  it  should  be  modified  so  as 
to  save  all  her  rights  under  the  trust  deed,  and  the  rights  of 
any  trustee  appointed  to  execute  the  trust ;  and  as  so  modi- 
fied, affirmed,  without  costs  of  appeal  to  this  court  to  either 
party. 

All  concur. 

Judgment  accordingly. 
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Joseph  C.  Baley,  Respondent,  v.  The  Homestead  Fibe 
Insurance  Company,  Appellant. 

A  condition  in  a  policy  of  fire  inaorancei  forfeiting  it  in  caae  the  property 
insured  becomes  incumbered  in  any  way  without  the  consent  of  the  com- 
pany written  on  the  poUcy,  refei-s  to  incumbrances  created  by  the  act  of 
the  insui*ed ;  it  does  not  apply  to  incumbi'ances  by  judgment  or  othei^ 
wise  in-invitvan  by  operation  of  law. 

(Argued  January  20, 1S80 ;  decided  Januaiy  27, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fouith  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial.     (Reported  below, 

16  Hun,  503.) 

This  action  was  brought  upon  a  policy  of  fire  insurance 
issued  by  defendant  to  plaintiff  upon  his  dwelling-house, 
bam,  etc.  The  policy  contained  a  condition  that  "this" 
company  "  shall  not  be  liable  •  •  •  if  without  written 
consent  hereon  the  property  shall  hereafter  become  incum- 
bered in  any  way." 

A  judgment  was  subsequently  recovered  against  the  plain- 
tiff in  the  Supreme  Court,  which  became  a  lien  upon  the 
property  insured,  which  defendant  claimed  worked  a  for- 
feiture of  the  policy. 

-F.  W.  Hubbard,  for  appellant. 

Cfhas.  S.  Baker,  for  respondent.  The  defendant  was 
boimd  to  show  affinnatively  that  the  plaintiff  voluntarily 
incumbered  the  property.     {Gi^en  v.  Homestead  Ins,  Co,, 

17  Hun,  467,  469;  Wood  on  Insurance,  §§326,  652;  8tr(Mg 
V.  Manuf.  Ins.  Co.,  10  Pick.,  40;  Franklin  v.  Findley,  6 
Whart.  [Penn.],  483;  7  J.  R.,  531;  15  id.,  278.) 

Andrews,  J.  We  are  of  opinion  that  the  condition  in 
the  policy,  that  the  company  shall  not  be  liable  *'  if  without 
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the  consent  of  the  company  written  on  the  policy,  the 
property  (insured)  shall  hereafter  become  incumbered  in 
Any  way,"  is  to  be  construed  as  referring  to  incumbrances 
created  by  the  act  of  the  insured,  and  has  no  application 
to  incumbrances  by  judgment,  or  otherwise  in  invitum, 
created  by  operation  of  law.  We  think  the  condition  has 
the  same  meaning  as  if  it  had  provided  that  the  policy 
should  be  void  if  the  assured  should  in  any  way  incumber 
the  property  without  the  written  consent  of  the  company. 
The  language  used  implies  that  the  consent  of  the  company 
which  will  prevent  the  avoidance  of  the  policy,  is  to  pre- 
cede the  creation  of  the  incumbmnce.  This  condition  of 
things  has  no  proper  application  to  the  case  of  judgments 
which  may  be  obtained  by  third  persons  against  the  insured, 
but  only  to  incumbrances  created  by  his  voluntarj'-  act. 
The  provision  for  consent  was  not  intended  primarily  to 
relieve  the  insured  from  a  forfeiture  incurred,  but  to  prevent 
the  incurring  of  a  forfeiture.  It  is  not  reasonable  to  sup- 
pose that  the  parties  intended  to  provide  for  the  consent 
of  the  company  in  advance  to  the  rendition  of  a  judgment 
against  the  insured  in  favor  of  third  persons.  If  the  con- 
dition embraces  incumbrances  by  judgment,  then  in  case 
of  an  insurance  upon  real  property  the  moment  a  judgment 
is  rendered,  and  the  lien  attaches  to  the  insured  property, 
a  forfeiture  occurs,  and  the  contract  of  insurance  is  at  an 
end,  unless  the  company  consents  to  re-instate  it,  by  waiving 
the  forfeiture,  and  this  too,  although  the  land  cannot  be  sold 
on  the  judgment  until  an  execution  against  personal  property 
is  returned  unsatisfied.  If  incumbrances  created  by  opera- 
tion of  law,  are  within  the  condition,  the  imposition  of  a  tax 
on  the  insured  property  would  create  a  forfeiture  of  the 
insurance,  and  the  result  would  be  that  each  year  on  the 
tax-rolls  being  completed,  and  put  into  the  hands  of  the 
proper  officers,  for  the  collection  of  the  taxes  imposed,  the 
insurances  of  the  company  on  real  property  would  be  ipso 
facto  terminated,  taxes  being  an  incumbrance  on  the  land 
taxed  (Barlow  v.  St.  Mcholas  Nat.  Bank,  63  N.  Y.,  399),  and 
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all  land  not  specially  exempted  being  liable  to  taxation. 
A  construction  tending  to  such  consequences  must  be  rejected 
as  not  within  the  intention  of  the  parties,  if  another  con- 
struction is  possible.  The  condition  ought  to  be  construed 
in  the  same  manner  as  conditions  in  leases  against  assign- 
ments, and  it  is  well  settled  that  an  assignment  by  opera- 
tion of  law  is  not  a  breach  of  such  a  condition.  (4  Kent, 
124.) 

The  language  of  the  condition  in  question  fairly  interpre- 
ted, does  not  extend  to  incmnbrances  created  by  law.  To 
so  construe  it  would  defeat  the  contiiict  of  insurance  in 
cases  which  could  not  have  been  contemplated.  The 
defendant  is  claiming  a  forfeiture.  When  a  clause  in  a  con- 
tract is  capable  of  two  constructions,  one  of  which  will 
support,  and  the  other  defeat  the  principal  obligation,  the 
fonner  will  be  preferred.  Forfeitures  are  not  favored,  and 
the  party  claiming  a  forfeiture  will  not  be  permitted,  upon 
equivocal  or  doubtful  clauses,  or  words,  contained  in  his  own 
contract,  to  deprive  the  other  party  of  the  benefit  of  the 
right  or  indemnity  for  which  he  contracted.  In  Effan  v. 
Mutual  Ins,  Co.  (5  Denio,  326),  the  condition  was.  to  the 
efiect  that  the  policy  should  be  void  if  the  insured  should 
suffer  any  judgment,  etc.,  unless  he  notified  the  company 
thereof,  in  which  case,  the  power  was  reserved  by  the 
company  to  assent  thereto,  or  to  cancel  the  policy.  This 
was  a  reasonable  provision,  and  a  defense  founded  thereon 
was  sustained  by  the  com-t,  but  the  case  has  no  bearing 
upon  the  one  now  before  us. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Cathabine  E.  Collins,   Respondent,  t;.  Chables  E. 

Collins,  Appellant 

As  to  wl)jether  the  writ  of  »«  exeat  was  abolished  by  the  Code  of  Procedure, 
qucBre, 

8ach  a  writ  was  issaed  herein  in  March,  1869.  A  motion  was  made  in 
May,  on  the  part  of  defendant,  to  vacate  the  writ  and  the  order  for  its 
issue,  or  to  reduce  the  amount  of  bail,  and  that  a  sum  deposited  with 
the  sheriff  be  restoi'ed,  and  for  general  relief.  The  motion  appears  to 
have  been  founded  on  the  merits ;  it  did  not  appear  in  the  notice  of 
motion,  or  in  any  of  the  papers,  that  the  ground  of  want  of  power  was 
taken.  The  oi*der  made  upon  the  motion  simply  directed  a  reduction  of 
the  bail  and  a  return  of  the  money  deposited  in  excess  of  the  amount 
fixed ;  no  further  disposition  of  the  motion  to  vacate  was  made.  An 
appeal  was  taken  in  January,  1879.  On  appeal  to  this  court,  held, 
the  presumption  was  that  all  that  was  presented  to  or  passed  upon  by 
the  Special  Term  was  the  right  of  defendant  to  relief  upon  the  facts : 
that  under  the  circumstances,  as  the  question  is  not  distinctly  presented 
by  the  order  appealed  from,  and  as  the  Code  of  Civil  Procedure  ({  548) 
has  declaimed  in  terms  that  the  writ  is  thereby  abolished,  thus  rendering 
the  question  of  no  practical  importance,  so  far  at  least  as  future  caseg 
are  concerned,  the  court  would  not  review  the  many  decisions  of  the 
Supreme  Court,  prior  to  the  New  Code,  holding  the  wiit  not  aboUshed. 

(Argued  December  9, 1879 ;  decided  February  3, 1880.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  affirming  an  order  of 
Special  Terra,  as  follows  :     (Reported  below,  17  Hun,  598.) 

"  It  is  ordered  that  the  bail  or  security  under  the  writ  of 
ne  exeat  issued  in  this  action  on  the  31st  day  of  March,  1869, 
and  the  order  therefor,  made  the  same  day,  be  reduced  to 
liie  sum  of  two  thousand  five  hundred  dollars,  and  the  said 
order  and  writ  be  and  they  hereby  are  amended  by  striking 
out  the  words  "ten  thousand  dollars"  therein  and  inserting 
the  words  "two  thousand  five  hundred  dollars " in  the  place 
thereof,  and  that  the  sheriff  of  the  city  and  county  of  New 
York  restore  to  the  defendant  the  sum  of  seven  thousand 
five  hundred  dollars  deposited  by  the  defendant  with  the 
said  sheriff."     (Mem.  of  decision  below,  17  Hun,  598.) 

The  facts  appear  sufficiently  in  the  opinion. 


1880.]  Collins  v.  Collins.  25 

Opinion  of  the  Court,  per  Rapaixo,  X 

Cephas  Brainerdj  for  appellant.  The  writ  of  ne  exeat  was 
abolished  by  the  Code  of  Procedure.  (Code  of  Procedure, 
§  178;  Wait^s  Code  of  1871,  17,  18;  Fuller  v.  EmaHc,  2 
Saud.,  626;  Johnston  v.  Johnston,  1  Rob.,  642;  Fellows  v. 
Hermans,  13  Abb.  [N.  S.],  1,  6.) 

Samuel  Hand,  for  respondent.  The  writ  of  ne  exeat 
was  not  abolished  by  the  Code  of  Procedure.  The  New 
Code,  although  abolishing  it  in  terms,  provides  a  similar 
remedy.  (§  500,  subd.  4;  Viadero  v.  ViaderOf  7  Hun,  313.) 
A  party  who  obtains  and  enters  an  order,  and  avails  himself 
of  its  benefits  for  a  number  of  years,  waives  his  right  to  be 
heard  on  an  appeal  from  it.  {B^inet  v.  Van  Sf/ckel,  18 
N.  Y.,  81;  Marmny.  Marvin,  11  Abb.  U.  S.,  97.)  By  pro- 
curing  a  subsequeut  order  allowing  him  to  give  bail  for  the 
$2,500,  defendant  waived  his  right  to  appeal.  (11  Abb. 
[N.  S.]t  118.)  The  court  in  granting  the  order  for  ne  exeai 
had  a  proper  case  on  the  merits  before  it,  upcm  which  to 
exercise  its  discretion,  and  that  discretion  having  been  exer- 
cised in  a  proper  manner,  should  not  be  reviewed  at  this  late 
day.  (Bushnell  v.  Bushnell,  15  Barb.,  399.)  It  is  proper 
for  the  court  to  take  into  consideration  the  fact  that  defend- 
ant having  given  bail  and  been  discharged  from  arrest,  no 
harm  could  come  to  him  if  he  intended  to  obey  the  orders 
of  the  court.     {Breck  v.  Smith,  54  Barb.,  213.) 

Bapallo,  J.  The  question  whether  the  writ  of  ne  exeat 
was  abolished  by  the  Code  of  Procedure  has  been  much 
discussed,  and  the  adjudications  upon  the  point  are  conflict- 
ing. In  the  Supreme  Court,  the  power  of  the  court  to  issue 
the  writ  has  been  maintained,  and  the  court  has  acted  upon 
that  view  of  the  law  in  numerous  cases.  (Forrest  v.  For- 
rest, 5  How.  Pr.,  125;  10  Barb.,  46;  Bushnell  v.  Bushnell, 
7  How.  Pr.,  389;  15  Barb.,  399;  Rogers  v.  Michigan,  etc., 
B.  R.  Co.,  28  id.,  539;  GlerUen  v.  Clover,  10  Abb.,  422; 
NemOe  v.  HT&ville,  22  How.,  500;  Breck  v.  Smith,  54  Barb., 
212;  Viadero  v.  Viadero,  7  Hun,  313.)  In  the  Superior 
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Court  of  the  City  of  New  York  the  contrary  view  has  been 
entertained.  {Fuller  v.  JEineric^  2  Saiidf.,  ij'l(S  ;  Johnston  v. 
Johnston^  1  Rob.,  642.)  The  question  has  not  been  passed 
upon  by  this  court,  and  it  has  ceased  to  bo  of  any  practical 
importance,  so  far  at  least  as  future  cases  are  conceraed,  for 
it  is  set  at  rest  by  sectioij  548  of  the  Code  of  Civil  Procedure 
which  declares  in  teims  that  the  writ  of  ne  exeat  is  thereby 
abolished,  and  a  substitute  therefor  is  provided  by  section 
550,  subd.  4.  These  provisions  impliedly  concede  that  the 
writ  had  not  previously  been  abolished,  and  so  far  as  any 
weight  is  to  be  given  to  a  legislative  construction  of  the 
former  act,  they  tend  to  sustain  the  view  of  the  Supreme 
Court.  It  would  be  unprofitable  now  to  enter  upon  a  dis- 
cussion of  the  merits  of  the  question.  The  decisions  of  the 
Supreme  Court  having  been  acquiesced  in  and  acted  upon 
so  many  years,  a  very  strong  and  clear  case  would  be  required 
to  uiduce  us  at  this  late  date  to  revei'se  them,  and  we  do  not 
tliink  the  appellant  has  presented  such  a  case.  The  question 
itself  is  by  no  means  free  from  doubt  and  thei-e  are  strong 
arguments  in  support  of  the  decisions  of  the  Supreme 
Court,  but  in  addition  to  these  considerations,  the  point  is 
not  distinctly  presented  by  the  order  appealed  from.  The 
ne  exeat  in  this  case  was  issued  in  March,  1869.  A  motion, 
was  made  on  the  part  of  the  defendant  in  May,  1869,  to 
vacate  this  writ  and  the  order  for  its  issue,  or  to  reduce  the 
amount  of  bail,  and  that  the  sum  of  $10,000  deposited  by 
the  defendant  with  the  sheriff  be  restored,  and  for  general 
relief.  This  motion  appears  to  have  been  founded  on  the 
merits  and  equities  of  the  defendant's  case,  and  neither  in  the 
notice  of  motion,  or  in  any  of  the  papers,  does  it  appear 
that  the  ground  was  taken  that  there  was  any  want  of 
power  to  issue  the  writ,  or  that  the  court  was  called  upon  to 
decide  or  did  decide  any  such  question.  The  order  made 
upon  the  motion  is  dated  May  24,  1869,  and  simply  directs 
that  the  bail  be  reduced  from  $10,000  to  $2,600  and  that 
the  sheriff  restore  to  the  defendant  $7,500  of  the  money 
deposited.     No  further  disposition  of  the  motion  to  vacate 
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the  writ  appears  to  have  been  made  or  msisted  upon,  and  if 
the  point  was  made  that  the  writ  was  illegally  issued,  that 
point  was  not  decided  by  the  order.  The  motion  to  vacate, 
although  not  granted,  was  not  in  teiins  denied.  This  is  the 
order  appe^iled  from.  The  appeal  was  not  taken  until  Janu- 
ary, 1879,  nearly  ten  yeara  after  the  making  of  the  order, 
and  the  fair  presumption  is  that  all  that  was  presented  to  or 
passed  upon  by  the  court  at  Special  Term  was  the  right  of 
the  defendant  to  relief  upon  the  facts  of  the  case,  and  that 
the  point  now  raised  on  this  appeal  is  an  after  thought. 
Under  such  circumstances  we  do  not  feel  called  upon  to 
review  the  long  line  of  decisions  rendered  in  the  Supreme 
Court  upon  the  point  during  the  past  twenty  years.  The 
order  should  be  affirmed  without  costs. 

All  concur. 

Order  affirmed. 


Catharine  A.  Abbott,  Administratrix,  etc.,  Appellant,  v. 
The  Johnstown,  Gloversville  and  Kingsbobo  Horse 
Railroad  Company,  Impleaded,  etc..  Respondent. 

A  raili'oad  corporation,  organized  under  the  general  railroad  act,  has  no 
authority,  without  the  consent  of  the  Legislatui'e,  to  lease  its  road  to  an 
individual ;  and  where  it  has  so  done  it  is  responsible  to  the  public  for 
the  manner  of  operating  the  road ;  as  to  the  public,  those  operating  it 
must  be  regarded  as  agents  of  the  corporation.    (Folgbb,  J.,  dissenting.) 

The  right  of  incorporation  conferred  under  the  general  law,  like  a  special 
charter,  is  in  the  natui'e  of  a  contract.  In  retura  for  the  powera  and 
franchises  gi-anted,  the  corporation  is  placed  under  obligations  to  per- 
form cei'tain  duties  to  the  public,  and  it  cannot,  without  the  consent  of 
the  other  pai-ty  to  the  contract,  change  its  terms  or  absolve  itself  from 
its  obligations. 

NorUm  v.  Wlswall  (26  Barb.,  618),  distinguished. 

The  clause  in  the  act  of  1864  ($  2,  chap.  582,  Laws  of  1864),  requiring  that 
where  the  railroad  of  any  railroad  corporation  shall  be  leased  to  any 
other  raili'oad,  the  lessee  shall  perfonn  cei'tain  acts,  does  not  confer 
Xwwer  to  lease,  but  applies  only  when  such  power  has  been  conferred. 

Accordingly  held  (Folqbr,  J.,  dissenting),  where  a  railroad  cori)oration 
fio  organized,  had  leased  its  road  without  legislative  authoiity,  that  it 
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remained  liable  far  S^jurieB  caoaed  by  the  negligence  of  those  operating 
the  road. 
Jt  seems,  that  it  is  competent  for  the  Legislature,  in  granting  permisBion  to 
lease,  to  transfer  all  or  any  liability  to  the  lessee. 

(Argued  Janoary  19,  JSSO ;  decided  February  3, 1880.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  defendant,  The  Johnstown,  Gloversville 
and  Kingsboro  Railroad  Company. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  David  H.  Cuyler,  plaintiff's 
intestate. 

The  facts  appear  sufficiently  in  the  opinion, 

James  M.  Dudley,  for  appellant.  The  corporation  defend- 
ant was  organized  under  the  general  railroad  law  of  this 
State,  and  possessed  no  other  power  or  properties  than  the 
statute  creating  it  confei-s,  either  expressly  or  as  incidental  to 
its  very  existence.  (4  Wheat.  U.  S.,  636.)  In  undertaking 
to  lease  its  road  in  the  manner  shown,  the  corporation 
exceeded  its  powers.  {Middlesex  li.  R.  Co.  v.  Boston  and 
Chelsea  Ji.  li.  Co.,  115  Mass.,  347.)  When  a  railroad  com- 
pany pennits  other  companies  or  persons  to  run  cars  on  ite 
road,  it  is  liable  for  damages  caused  by  their  negligence. 
(^Macon  and  Augusta  R.  R.  Co.  v.  Mayes,  15  Am. 
Rep.,  678  ;  The  Peoria  and  Rock  Island  R.  R.  Co.  v. 
Lane,  5  N.  Y.  W.  Digest,  404;  26  Vt.,  717;  20  111. 
Rep.,  623 ;  Railroad  Co.  v.  Brawn,  17  Wall.,  445,  450 ; 
1  Redfield  on  Railways  [5th  ed.],  chap.  22,  §  1,  p.  616 ; 
'Nash  V.  Minneapolis  Mill  Co.,  17  Albany  L.  J.,  435 ; 
Thorp  V.  New  York  Central  and  H.  R.  R.  R.  Co.,  13  Hun, 
70 ;  Mahmy  v.  Atlantic,  etc.,  R.  R.  Co.,  63  Me.,  68 ;  Brioe 
on  UUra  Vires,  62. 

Ira  D.  Warren  for  respondent.  The  lessee  of  the  road 
alone  was  liable  for  the  negligence  of  the  driver.  {Norton  v. 
Wi^waM,  26  Barb.,  618  ;  Blake  v.  Fenis,  5  N.  Y.,  48.)    The 
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lease  to  Decker  was  not  ultra  vires.     (Green's  U&ra  Vires, 
103.) 

Church,  Ch.  J.  The  defendant  corporation  was  organ- 
ized under /the  general  raikoad  act,  and  constructed  and 
owns  a  hoi-se  railroad  between  the  villages  of  Johnstown  and 
Gloversville,  and  in  ]  875,  leased  the  road  for  five  years  to 
the  defendant  Nicholas  H.  Decker,  who  was  operating  the 
road  at  the  time  the  accident  occuri'ed,  which  resulted  in 
the  death  of  the  pUiintiflF's  husband,  for  compensation  for 
which,  the  action  was  brought,  it  beuig  alleged  that  the 
death  was  produced  by  the  negligence  of  a  driver,  upon  one 
of  the  cai-s.  The  trial  judge  dismissed  the  complaint  as  to 
the  corporation  defendant  upon  the  ground  that  there  was 
no  privity  between  it  and  the  deceased,  and  no  relation 
between  it  and  the  driver  to  which  the  maxim  respondent 
supei'zor  would  apply.  This  decision  was  aflSrmed  at  the 
General  Term,  apparently  upon  the  authority  of  Norton  v. 
Wiswall  (26  Barb.,  618),  which  was  an  action  agjunst  the 
lessor  of  a  right  of  femage  between  Troy  and  West  Troy, 
who  had  obtained  the  right  as  I  infer  from  some  public 
authority  by  license.  I  do  not  think  the  decision  in  that 
case  is  controlling  hi  this.  The  licensee  was  an  individual, 
and  the  right  was  not  necessarily  a  corporate  right,  but 
might  be  enjoyed,  and  exercised,  by  a  natural  peiijon,  and 
there  is  nothing  in  its  nature  inconsistent  with  its  being 
assigned,  and  hence  the  ordinary  rule  might  well  apply. 
{Ilall  V.  Sullivan  li.  R.  Co.,  21  Law  Reporter,  138.)  But  in 
this  case  there  are  other  considerations  which  should  be 
regarded,  in  determining  this  question. 

The  creation  of  a  corporation  to  construct  and  operate  a 
railroad  is  the  exercise  of  sovereign  power,  and  includes  the 
grant  of  important  franchises.  Such  corporations  have  power 
to  exercise  the  right  of  eminent  domain,  and  various  rights 
and  privileges  not  possessed  by  natural  pei*sons.  In  return 
for  which  they  are  placed  under  obligation  to  perform  certain 
duties  to  the  public.     It  is  true  in  this  State  that  the  right 
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to  become  incorporated,  is  secured  by  a  general  law,  and  any 
persons  may  avail  themselves  of  it  by  complying  with  its 
provisions,  but  the  public  are  secured  by  a  variety  of  safe- 
guards as  to  amount  of  capital,  its  payment,  as  to  the  mode 
of  doing  business,  making  returns,  etc.  Like  a  special 
charter  the  right  conferred  under  the  general  law  is  in  the 
nature  of  a  contract.  It  follows  that  upon  principles  of 
public  policy  and  the  ordinary  rules  of  law  applicable  to 
contnicts  that  the  coi-poration  cannot  without  the  consent  of 
the  other  party,  change  its  terms,  or  absolve  itself  from  its 
obligations  by  any  conventional  arrangement  made  with  third 
persons  as  to  the  control  and  management  of  its  road. 

We  have  been  referred  to  no  statute  authorizing  railroad 
corporations  to  lease  their  roads  to  individuals ;  and  without 
such  authority  they  must  be  held  responsible  to  the  public 
for  the  manner  of  operating  their  roads,  and  as  to  the  public 
those  who  operate  the  road*}  must  be  regarded  as  agents. 
The  clause  in  the  act  of  1864,  requiring  lessees  to  perform 
certain  acts,  and  specifying  among  lessees  other  railroad 
companies  nnd  person  or  persona^  does  not  pi'ofess  to  confer 
power  to  lease,  but  is  applicable  only  when  such  power  htis 
been  obtained.  It  has  been  repeatedly  held  by  the  English 
courts  that  one  road  cannot  lease  itself  to  another,  or  to  pri- 
vate pei-sons  without  consent  of  parliament.  {Beman  v. 
Rufford,  6  Eng.  Law  &  Eq.,  106  ;  Great  Northern  Raihvaij 
Co.  V.  The  Eaaiem  Counties  B.  Co,,  12  id.,  224  ;  Winch  v. 
B.  L.  and  C.  June,  R.  Co.,  13  id.,  506.)  The  same  doc- 
trine has  been  held  here.  In  Railroad  Co.  v.  Bromn  (17 
WaL,  445-450),  the  court  said :  **  It  is  the  accepted  doc- 
trine  in  this  country  that  a  railroad  corporation  cannot 
escape  the  performance  of  any  duty  imposed  by  its  charter, 
or  the  general  laws  of  the  State,  by  a  voluntary  surrender 
of  its  road  into  the  hands  of  lessees."  In  Ndson  v.  The 
Vermont  and  Canada  i?.  Co.  (26  Vt.,  717),  the  court  said  : 
"  Unless  we  can  hold  the  defendants  liable  they  might  put  their 
road  into  the  hands  of .  corporations  or  individuals  of  no  re- 
sponsibility."    To  the  same  effect  is  M.  and  A.  Railroad  Co. 
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V.  Maye^  (49  Ga,,  365),  and  Mahon^  v.  Atlantic  and  St. 
Lavrrence  It.  Co.  (63  Maine,  68)  ;  and  even  when  legislative 
permission  has  been  ol:)tained  it  has  been  said  that  the 
leasing  company  does  not  thereby  absolve  itself  from  all 
responsibility  to  the  public.  (1  Redfield  on  Railways,  §  142 
and  notes.)  But  this  I  apprehend  would  depend  upon 
the  terms  of  consent.  It  is  competent  for  the  Legisla- 
ture to  transfer  all  or  any  liability  to  the  lessees.  It  is 
suggested  that  some  of  these  cases  are  not  applicable 
for  the  reason  that  the  duty  omitted  was  specifically 
enjoined  upon  the  leusing  company.  But  whether  the 
duty  is  specified  in  the  charter  or  statute,  or  whether  it 
arises  from  the  relation  which  the  leasing  company  beara  to 
the  public  by  the  grant,  does  not  seem  to  me  to  be  mate- 
rial, nor  do  the  cases  proceed  upon  tiiis  distinction.  The 
Legislature  conferred  upon  the  defendant  corporation,  a  cor- 
porate existence  to  carry  on  the  business  of  common  carriei^s, 
and  its  obligation  to  properly  discharge  the  duties  of  that 
position  is  as  binding  and  operative  as  if  specified  in  the  act. 
The  general  railroad  act  requires  corporations  formed  under 
it  to  start  their  trains  at  fixed  times,  to  be  noticed  publicly, 
to  furnish  accommodations  for  all  passengers  and  property, 
and  to  transport  all  persons  and  property  on  payment  of  fare 
or  freight,  and  declares  that  they  "shall  be  liable  to  the 
party  aggrieved,  in  an  action  for  damages  for  any  neglect  or 
refusal  in  the  premises."  The  duty  therefore  to  safely  trans- 
port passengers  may  be  regarded  as  prescribed  by  statute, 
and  a^ide  from  this  it  is  a  duty  incident  to  the  business  for 
which  their  corporate  powei"s  were  conferred.  No  question 
is  presented,  arising  from  the  fact  that  the  deceased  contracted 
with  the  lessee  speciall}'-,  as  no  such  fact  appears,  nor  does  it 
appear  but  that  the  road  was  run  in  the  name  of  the  com- 
pany, and  it  is  not  necessary  to  determine  what  effect  such 
facts  would  have  (if  any)  upon  the  liability  of  the  company 
It  is  sufficient  that  as  the  case  appears  the  coi-poration  defend- 
ant is  responsible  for  the  negligence  which  resulted  in  the 
death  of  the  plaintiff's  husband,  and  this  seeing  to  have  been 
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the  view  taken  by  the  company  in  proriding  in  the  lease  for 
indemnity  against  liabilities  of  this  character. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Folger,  J.,  dissenting,  holding,  that 
though  a  railroad  corporation  may  not  have  the  right  to 
lease  its  road,  and  may  be  answerable  to  the  State  for  an 
omission  to  fullfil  its  duties  to  the  public,  yet  a  private  person 
may  not  recover  of  it  for  the  negligence  of  a  servant,  unless 
it  is  shoAvn  that  he  is  the  servant  of  the  corporation,  as  in 
such  case  there  is  no  privity  between  the  person  and  the 
cori^)oration. 

Judgment  reversed. 


Celeste  How,  Respondent,  v.  The  Union  Mutual  Life 
Insurance  Company,  Appellant. 

Defendant  issued  a  policy  of  insurance,  dated  October  12, 1872,  on  the 
life  of  M.,  which  contained  a  condition  to  the  effect  that  if  a  note,  other 
than  the  regular  premium  note,  should  be  given  for  a  portion  of  the 
premium,  and  if  said  note  should  not  be  paid  "  strictly  in  accoi'dance 
with  the  provisions  thei*eof "  the  policy  would  immediately  become  void ; 
also,  that  no  agent  of  the  company,  except  its  president  or  secretary, 
could  waive  or  alter  •*  any  condition  of  the  policy  or  of  any  such  not«." 
The  insured,  aside  from  the  regular  premium  note,  which  was  for  ^34, 
gave  a  note  for  f  176,  for  a  portion  of  the  premium,  payable  six  months 
from  date,  which  stated  for  what  it  was  ^ven,  and  that  the  policy 
would  immediately  become  void  if  the  note  was  not  paid  at  maturity. 
The  policy  w^as  procured  by  M.  through  one  R.,  who  was  agrnt  for 
several  insurance  companies,  other  than  defendant.  When  he  had  a 
larger  amount  of  projiosed  insurance  than  he  could  place  in  his  own 
companies  he  had  occasionally  applied  to  defendant,  through  its  general 
agents  in  New  York,  delivering  to  them  the  application  and  receiving 
the  policy  and  receipts  for  premiums.  R.  collected  the  annual  premiums 
on  such  policies,  and  accounted  to  said  general  agents.  The  policy  in 
question  was  obtained  in  this  manner.  R.  wrote  on  the  margin  of  the 
application  his  name,  adding  thereto  "general  agent."  It  was  not 
claimed  that  he  Wcua  general  agent  of  the  defendant,  or  that  M.  under- 
stood him  to  so  be.  At  the  time  the  two  notes  were  given  by  M.,  he  deliv- 
erea  to  R.  another  note  for  $640,  payable  to  the  order  of  R.,  with  collat- 
eralsy  which  note  R.  procured  to  be  discounted ;  he  delivered  to  defend- 
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ant  the  two  premium  notes,  but  retained  the  proceeds  of  the  other  note. 
No  further  payment  of  pi-emium  was  made.  M.  died  October  26, 1S73. 
In  an  action  on  the  policy,  held,  that  R.  was  not  the  agent  of  defendant, 
and  in  taking  the  third  note  did  not  act  for  it ;  but  that  be  merely  occu- 
pied as  to  it  the  position  of  an  insurance  bi'okcr ;  that  the  delivery  of 
said  third  note  did  not  operate  as  a  payment ;  and,  the  six  months*  note 
not  having  been  paid  when  it  was  due,  that  the  jwlicy  was  forfeited. 

The  policy  acknowledged  receipts  of  the  payment  of  the  fii-st  pi*emiam. 
Soon  after  its  delivery  M.  assigned  it  to  plaintiff,  who  was  his  house- 
keeper, in  consideratipn  of  her  services,  defendant  consenting  to  the 
assignment,  "subject  to  all  the  provisions  and  conditions  of  the  policy.** 
Jleldf  that  defendant  was  not  estopped  from  denying  the  payment ;  that 
the  acknowledgment  was  not  that  payment  was  made  in  cash,  and  the 
conditions  showed  that  payments  might  and  were  contemplated  to  be 
made  partly  in  notes ;  and,  therefore,  that  plaintiff  had  no  right  to  rest 
in  the  belief  that  the  first  premium  was  paid  in  cash ;  also  that  by  the 
assignment  plaintiff  simply  took  the  place  of  M.  as  owner  of  the  policy* 
and  took  it  subject  to  all  its  conditions. 

There  was  no  communication  between  plaintiff  and  defendant  in  reference 
to  the  policy  until  October  9,  1873,  when  plaintiflf  iodk  the  policy  to 
defendant's  agent  at  Philadeli)hia,  and  requested  him  to  have  it 
changed,  so  that  she  could  pay  the  annual  premiums  quarterly  instead 
of  annually,  and  at  Philadelphia  instead  of  New  York.  Said  agent  for- 
warded the  policy  to  defendant's  main  office  at  Boston,  but  did  not  hear 
from  it  until  about  November  firet.  Between  October  ninth  and  twenty- 
sixth,  plaintiff  called  at  the  office  of  the  agent  several  times  to  pay  the 
premium  falling  due  October  twelfth.  The  agent  informed  her  he  was 
not  authorized  to  receive  the  money,  but  would  send  for  renewal  receipts, 
and  that  she  would  not  be  prejudiced  by  the  delay.  She  said  nothing, 
and  the  agent  knew  nothing,  about  the  non-jiayment  of  the  six  months' 
note.  About  November  first,  defendant  i-ei^lied  to  the  agent's  letter, 
aflvising  him  as  to  said  note  and  the  foi*feiture,  of  which  he  informed 
plaintiflf  the  next  time  he  saw  her.  Neither  the  agent  nor  defendant 
knew  of  the  sickness  of  M.  until  after  his  death.  Held,  that  thei*e  was 
no  waiver  of  the  pi'cvious  forfeiture  by  the  delay  in  answering  the 
agent's  letter ;  that,  at  most,  it  could  only  excuse  the  prompt  i)ayment 
of  the  second  annual  premium. 

Also,  held,  that  a  waiver  could  not  be  inferred  from  the  mere  retention  of 
1  he  six  months*  note. 

Prentice  v.  K.  L.  Im.  Co.  (77  N.  Y.,  483),  distinguished. 

A  witness,  who  was  a  clerk  in  the  office  of  R.,  in  October,  1872,  after  he 
had  testifie<l  that  he  had  no  j)ei'8onal  knowledge  that  R.  procured 
the  discount  of  the  thii-d  note,  and  did  not  know  where  it  was  dis- 
counted ;  that  all  he  knew  wag  what  R.  told  him,  was  asked  if  he  knew 
what  R.  did  with  the  proceeds  of  the  note  and  the  collaterals ;  this  was 
objected  to  and  excluded.     Heldj  no  error, 

(Arguetl  January  20, 1880  ;  decided  February  3,  1880.) 
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Appeal  from  order  of  the.  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  I'eversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  the  report  of  a 
referee,  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
ciently m  the  opinion. 

Men'ili  jE.  Sawi/eVy  for  appellant.  The  policy  was  forfeited 
by  a  failure  to  pay  the  note.  Xo  demand  was  necessary.  The 
note  and  policy  constitute  one  contract  and  should  be  read  to- 
gether. The  recital  in  the  policy  that  the  firat  year's  premiiun 
had  been  paid  did  not  estop  defendant  from  showing  that  a  note 
had  been  taken  for  part  of  it  which  was  not  paid.  The  forfeit- 
ure cannot  be  relieved  against  in  equity.  (Big.  on  Life  Ins. 
[2d  ed.J,  284-287;  PiU  v.  Berkshire  Life  Ins.  Co,,  100  Mass., 
500;  1  Big.  Ins.,  284;  Anderson  v.  8L  Louts  Mat,  Life  Ins. 
Co.  [U.  S.  Cir.  Ct,  W.  Dist.  of  Tenn.],  5  Big.  Ins.  527; 
N.  Y.  Life  Im.  Co.  v.  Stratham  [U.  S.  Sup.  Ct.],  5  Big. 
Ins.,  607;  93  U.  S.,  24;  Rohmer  v.  Knickerbocker  Life  Ins. 
Co.,  4  Big.  Ins.,  278;  4  Daly,  512;  Baker  v.  Union  Mat. 
Life  Ins,  Co,,  43  X.  Y.,  283.)  An  assignee  of  a  chose  in 
action,  holds  only,  by  an  equitable  title,  an  equitable  intei-est. 
(I  Pai-sons  on  Con.  [Gth  ed.],  226,  229.)  He  takes  the  same 
subject  to  all  the  equities  existing  between  the  original  parties  ; 
and  the  duty  of  making  full  inquiry  as  to  the  state  and  con- 
dition of  the  parties  devolves  upon  him ;  the  debtor  not 
being  bound  to  volimteer  any  information  as  to  the  equities. 
{Mancles  v.  Dixon^  18  Eng.  Law  and  Eq.  R,,  82;  Barilett 
V.  Pearson,  29  Me.,  9-15;  Faul  v.  Timmerman,  36  Penn., 
108;  Bush  v.  Lathrop,  22  N.  Y.,  535;  Trustees  of  Union 
College  w.Wheeler,  61  id.,  88;  Crane  v.  Turner,  67  id.,  437; 
Green  v.  Deal,  64  id.,  226;  Livingston  v.  Bean^  2  Johns. 
Chy.,  478;  Murray  v.  Winter,  2  id.,  441.)  Only  those  to 
whom  representations  are  made,  or  who  are  intended 
to  be  influenced  thereby,  can  plead  an  estoppel.  (Bigelow 
on  Estoppels  [2d  ed,],  442,  476;  Kidm  v.  Jersey  CUy,  8 
C.  E.  Green,  84;  Mayenborg  v.  Haynea^  50  N.  Y.,   675; 
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Baker  v.  The  UnUm  MuL  Life  Ins.  Co.,  43  id.,  283,  289; 
Bispham's  Principles  of  Uquity  [2d  ed.],  354,  §  290.)  The 
party  urging  an  estoppel  must  show  that  he  has  acted  on 
the  representation  and  parted  with  something,  on  the 
strength  thereof.  (Bigelow  on  Estoppel  [2d  ed.],  492; 
McMaster  v-  Prest.,  etc.,  55  N.  Y.,  222,  229;  Malmietj  v. 
Uoran^  49  id.,  111.)  Past  consideration  is  not  sufficient  to 
found  an  estoppel  upon.  {Mangles  v.  Dixon,  18  E.  Law 
and  Eq.,  82.)  The  representation  must  have  been  made 
to  one  who  was  ignorant  of  the  truth.  (Bigelow  on  Estop- 
pel [2d  ed.],  467.)  The  defendant  being  a  purely  mutual 
company  of  which  every  policy-holder  is  a  member,  plain- 
tiff' was  bound  to  know  its  rules  and  regulations.  {Bingen 
V.  Ins.  Co.,  7  Pa.,  422.) 

B.  F.  Mudgeit,  for  respondent.  The  defendant  having 
recognized  the  agency  of  Rhodes,  and  held  him  out  as  general 
agent  to  the  insured,  cannot  now  be  permitted  to  deny  Rhodes' 
authority  because  it  alleges  that  Rhodes  failed  to  pay  over 
part  of  the  money  he  then  received.  (Mowrey  v.  Bosendale, 
74  N.  Y.,  360;  Bronson's  Executor  v.  Chappell,  12  Wall., 
47.)  The  defendant  is  estopped  from  denying  the  truth  of 
the  recital  in  the  policy,  that  it  had  received  the  first  annual 
premium  upon  the  making,  and  delivering  the  stime  to  the 
assured.  {Bezellv.  Odell,  3  Hill,  215;  Plunib\.  Cattarau- 
gus Ins.  Co.,  18  N.  Y.,  392;  Continental  Bk.  v.  Bk.  of 
Commomoealth,  50  id.,  575;  Voorhies  v.  Olmstead,  66  id., 
113;  Lyons  v.  Munson,  99  Otto,  684;  Goodwin  v.  Ma^. 
Life  Ins.  Co.,  73  N.  Y.,  480;  Knight  v.  Wiffen,  L.  R.  [5 
Q.  B.],  660;  Blair  v.  Wait,  69  N.  Y.,  113;  Bank  of  U.S.  v. 
Lee,  13  Petere,  127;  26  Vt.,  365.)  Having  shown  that 
Rhodes  kept  a  regular  account  with  defendant,  and  paid 
over  monthly  his  collections,  it  was  competent  to  show  what 
he  did  with  this  money  received  by  him,  as  representative 
of  defendant.     (Bowen  v.  Bank  of  JNew  York,  1 1  Hun,  226.) 

EabIi,  J.  This  is  an  action  upon  a  policy  of  insurance 
issued  by  the  defendant  to  William  N.  Marcus  upon  his  own 
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life,  for  the  sum  of  $10,000.  The  policy  is  dated  October 
12,  1872,  aad  contains  the  foUowmg  conditions :  "  The  full 
amount  of  premium  must  be  paid  on  the  day  and  in  the  man- 
ner herein  provided  for ;  aud  if  an}'^  note,  check  or  draft 
(except  the  regular  premium  note)  shall  be  given  and  ac- 
cepted in  payment,  or  part  payment,  of  any  premium  due, 
or  to  become  due,  such  note,  check,  or  draft,  and  also  the 
annual  interest  on  said  I'egular  premium  note,  must  be  paid 
strictly  in  accordance  with  the  provisions  thereof  severally. 
If  any  such  annual  premium,  or  any  such  note,  check,  or 
draft,  or  such  annual  interest,  shall  not  be  so  paid,  then  this 
policy  shall  immediately  become  void."  "Premiums  are 
payable  at  the  company's  office,  in  Boston,  Mass. ;  and  no 
person  whatever  is  authorized  to  collect  payment  elsewhere 
of  any  annual  premium,  except  with  a  special  certificate  of 
such  authority,  signed  by  the  secretary,  stating  the  specific 
payment  for  which  it  is  issued  ;  and  attached  to  which  must 
be  the  receipt  to  be  given  for  that  payment ;  and  such  special 
certificate  is  the  only  evidence  to  the  policy-holder  of  the 
authority  of  any  pei'son  to  receive  the  renewal  premium." 
"  No  agent  of  this  company,  except  the  president  or  secre- 
tary, shall  waive  or  alter  any  condition  expressed  in  this 
policy,  or  in  any  note,  check,  or  draft  given  to  and  accepted 
by  the  company  in  settlement  of  any  premium,  or  parts  of 
premium,  for  this  iDolicy."  **  Any  assignment  of  this  policy 
shall  be  void,  unless  assented  to  in  writing  by  the  president 
or  secretary." 

The  annual  premium  was  $586,  and  the  fii-st  annual 
premium  was  paid  as  follows:  $176  in  cash;  a  premium 
note  for  $234,  payable  twelve  months  after  date  to  the  order 
of  the  defendant,  which  embodied  the  following  :  **  And  it 
is  an  express  condition  of  the  acceptance  of  this  note  by  the 
said  company,  in  part  payment  of  the  annual  premium  for 
policy  No.  42,666,  which  condition  is  fully  agreed  to  by  the 
assured  and  the  promissor  herein,  that  such  acceptance  shall 
in  no  wise  affect  the  condition  in  said  policy  that  the  non- 
payment of  any  other  portion  of  said  annual  premium,  or  the 
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non-payment  of  the  annual  interest  hereon,  when  due,  shall, 
in  either  ease,  cause  the  immediate  forfeiture  of  said 
policy  ;  "  and  a  cash  note  (so  called)  for  $176,  payable  six 
months  after  date  to  the  order  of  the  defendant,  which 
embodied  the  following  :  **  This  being  given  in  part  pay- 
ment of  the  annual  premium  on  policy  No.  42,666  issued  by 
the  company,  and  all  claims  to  further  insurance  and  all 
benefits  whatever,  which  full  payment  in  cash  of  said  annual 
premium  would  have  secured,  shall  become  immediately  void 
and  forfeit  to  said  company  if  this  note  is  not  paid  at 
maturity." 

At  the  date  of  the  policy,  and  prior  and  subsequent 
thereto,  the  plaintiff  was  in  the  service  of  Marcus  as  his 
housekeeper,  and  on  the  22d  day  of  November,  1872,  in 
consideration  of  her  services  he  assigned  the  policy  to  her, 
the  defendant  consenting  thereto,  **  subject  to  all  the  provi- 
sions and  conditions  of  the  policy." 

Marcus  died  October  26,  1873,  and  neither  he  nor  the  plain- 
tiff paid  either  of  the  two  notes  or  any  interest  on  either  of 
them,  or  any  more  premium.  The  referee  held  that  the 
policy  became  forfeited  and  void  by  the  non-payment  of  the 
cash  note  in  April,  1873,  when  it  fell  due,  and  on  that  ground 
defeated  the  plaintiff.  The  General  Term  reversed  the  judg- 
ment entei-ed  upon  the  report  of  the  referee,  both  upon  the 
law  and  the  facts.  Hence  upon  this  review  we  must  consider 
both^questions  of  fact  and  law  to  the  same  extent  that  they 
were  proper  to  be  considered  at  the  General  Term. 

We  will  firet  consider  whether  there  could  have  been  any 
recovery  upon  this  policy  if  it  had  not  been  assigned,  and 
then  whether  the  plaintiff  occupied  by  virtue  of  the  assign- 
ment and  her  acts  subsequent  thereto  any  better  position 
than  the  personal  representatives  of  Marcus  would  have  occu- 
pied. This  policy  was  obtained  for  Marcus  of  the  defendant 
by  James  A.  Bhodes.  The  claim  of  the  plaintiff  is  that 
Rhodes  was  in  some  sense  the  agent  of  the  defendant,  and 
that  at  the  time  the  two  notes  (the  premium  note  and  the 
cash  note)  were  given  by  Marcus,  he  made  provision  for 
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their  payment  by  giving  Bhodes  his  note,  payable  to  the 
order  of  Rhodes,  for  $640,  with  collaterals,  and  that  Rhodes 
subsequently  procured  that  note  to  be  discounted.  The  pre- 
mium note  and  the  cash  note  were  delivered  to  the  defend- 
ant, but  neither  the  other  note  nor  any  of  its  proceeds  was 
delivered  to  it.  It  does  not  appear  what  became  of  that 
note,  nor  when  it  was  payable,  and  there  is  no  evidence  what- 
ever that  Marcus  ever  paid  it.  It  does  not  appear  what  the 
collaterals  were,  nor  how  valuable  they  were,  nor  that  Rhodes 
agreed  to  take  the  note  for  $640,  with  the  collaterals,  as  pay- 
ment in  any  way  of  the  other  two  notes,  or  either  of  them, 
nor  that  he  agreed  to  procure  it  to  be  discomited  and  to 
use  the  proceeds  to  pay  upon  such  notes,  nor  that  he 
exacted  the  note  and  collaterals  as  a  condition  of  the  insurance. 
That  note  did  not  operate  as  a  payment  of  the  cash  note 
given  for  a  portion  of  the  fii-st  premium.  Rhodes  was  in  no 
sense  the  agent  of  the  defendant  to  take  that  note.  He  was 
the  agent  in  the  city  of  New  York  in  1872  of  several  life 
insurance  companies,  but  not  of  the  defendant.  Judd  & 
Blauvelt  were  its  general  agents  in  that  city.  Rhodes  was 
largely  engaged  in  life  insm'ance,  and  when  he  had  a  larger 
amount  of  proposed  insurance  upon  any  life  than  he  could 
place  in  the  companies  of  which  he  was  the  agent,  he  would 
seek  other  companies  for  the  surplus  ;  and  one  of  the  com- 
panies to  which  he  resorted  occasionally  for  such  purpose 
was  the  defendant,  and  in  that  way  he  procured  from  the 
defendant  as  many  as  fifteen  policies.  He  had  no  transac- 
tions or  correspondence  of  any  kind  directly  with  the  defend- 
ant at  its  general  office  in  Boston,  but  his  transactions  were 
with  Judd  &  Blauvelt.  When  he  desired  a  policy  from  the 
defendant  he  would  apply  to  Judd  &  Blauvelt,  and  take  the 
application  to  them  and  procure  from  them  a  policy  and 
receipts  for  the  premium,  and  deliver  the  policy  to  the 
assured  and  receive  the  premium,  and  account  with  Judd  & 
Blauvelt  for  it,  deducting  such  commissions  as  they  allowed 
him ;  and  so,  with  receipts  delivered  to  him  by  Judd  & 
Blauvelt,  he  collected  the  annual  premiums  upon  such  poll- 
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cies,  and  he  kept  an  account  with  them  and  rendered  state- 
ments to  them  and  settled  with  them  when  requested  so  to 
do.  At  the  time  this  policy  was  obtained,  Rhodes,  who  was 
an  acquaintance  and  friend  of  Marcus,  solicited  him  for  insur- 
ance upon  his  life  for  $40,000  or  $50,000,  and  this  was  one 
of  the  policies  he  procured  him  to  take.  The  policy  was 
delivei-ed  to  Ehodes  at  the  office  of  Judd  &  Blauvelt,  and 
the  two  notes  were  there  also  written  to  be  signed  by  Mar- 
cus and  delivered  to  Rhodes,  with  the  policy.  Rliodcs 
delivered  the  policy,  and  procured  the  signature  of  Marcus 
to  the  two  notes,  and  returned  them  to  Judd  &  Blauvelt, 
and  never  thereafter  had  anything  to  do  with  them  or  with 
the  policy. 

On  the  margin  of  the  application  Rhodes  wrote  his  name, 
adding  thereto  "  general  agent."  But  there  is  no  pretense 
that  he  was  in  fact  general  agent  of  the  defendant,  or  that 
Marcus  understood  him  to  be.  He  styled  himself  a  genferal 
iusumnce  agent,  as  his  business  was  a  general  life  insurance 
agency,  for  several  companies.  As  to  the  defendant,  his 
I'elation  was  substantially  that  of  an  insurance  broker.  He 
was  not  in  any  proper  sense  its  agent,  and  in  procuring  this 
policy  he  acted,  mainly  at  least,  as  agent  of  Marcus.  It  is 
true  that  one  witness,  Stevens,  testified  that  he  was  a  sub- 
agent  under  Judd  &  Blauvelt ;  but  four  other  witnesses 
equally  cognizant  of  the  facts,  two  of  whom  were  Judd  & 
Blauvelt,  testified  that  he  was  not  a  sub-agent,  but  that  in 
procurmg  policies  from  the  defendant  he  acted  as  an  insur- 
ance broker,  and  their  evidence  is  entitled  as  matter  of  fact 
to  the  most  weight.  As  broker  he  acted  to  some  extent  for 
both  parties  —  for  Marcus  to  obtain  the  policy,  for  the 
defendant  to  deliver  it  and  to  return  to  it  the  two  notes  and 
the  balance  of  the  premium  in  cash.  He  certainly  had  no 
other  apparent  or  real  authority  from  the  deiendant  as  to 
this  policy.  When  the  policy  was  delivered  and  the  pre- 
mium thus  arranged,  his  authority  as  to  the  defendant  was 
at  an  end,  and  he  could  do  nothing  more  for  it  without  fresh 
or  fui-ther  authority.     He  certainly  had  no  authority  to 
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waive  or  modify  any  condition  contained  in  the  policies  or 
in  the  notes.  In  taking  the  note  for  $640,  it  is  evident  that 
he  did  not  act  for  the  defendant.  That  note  was  of  no 
benefit  in  any  way  to  it.  The  notes  were  both  perfectly 
secured.  If  Marcus  died  before  they  were  payable,  they 
would  be  deducted  from  the  amount  due  upon  the  policy. 
If  not  paid  at  maturity,  the  policy  would  be  void.  If 
Marcus  gave  this  note  to  Rhodes,  that  he  might  procure  the 
dame  to  be  discounted  and  use  some  of  the  proceeds  to  pay 
this  cash  note,  then  for  such  purpose  he  was  the  agent  of 
Marcus. 

Therefore,  in  any  view  that  I  can  take  of  the  facts  of  this 
case,  this  policy  became  void  by  the  non-payment  of  the  cash 
Bote,  unless  the  plaintiff,  by  the  assignment  of  the  policy  to 
her,  and  by  what  she  did  thereafter,  is  in  some  way  relieved 
from  the  consequences  of  such  non-payment. 

The  policy  acknowledges  the  receipt  of  the  payment  of 
the  first  premium,  and  the  plaintiff  claims  that  she  relied 
upon  this,  and  thus  omitted  to  prosecute  inquiries  and  to 
make  payments,  as  she  otherwise  would,  and  hence  that  the 
defendant  should  be  estopped  from  denying  the  payment,  and 
she  cites,  to  uphold  this  claim ^  The  Continental  Nat.  Bank  v. 
The  Ncit;  Bank  of  Commonwealth  (50  N.  Y.,  675);  Voorhis  v. 
Olmstead  (66  N.  Y.,  113),  and  other  cases.  But  she  had  no 
right  to  rely  upon  this  acknowledgment.  It  was  not 
acknowledged  that  the  payment  had  been  made  in  cash,  and 
the  policy  itself,  as  is  seen  by  one  of  the  conditions  above 
set  out,  shows  that  payment  of  premiums  might,  in  part  at 
least,  be  made  in  notes  and  were  expected  so  to  be  made, 
and  that  when  so  made,  the  policy  woi^ld  become  void, 
unless  the  notes  were  paid  at  maturity.  Hence  she  had  no 
right  to  rest  in  the  belief  that  the  first  premium  had  been 
paid  in  cash.  By  the  assignment  she  simply  took  the  place 
of  Marcus  as  the  owner  of  the  policy,  and  she  took  it  sub- 
ject to  all  the  conditions  which  he  was  required  to  keep  and 
j^rform,  one  of  which  was  to  pay  this  note.  When  the 
defendant  consented  to  the  assigmnent  in  November,  187i| 
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this  note  was  not  due,  and  it  was  under  no  obligation  to 
tiotify  lev  of  it.  It  could  rightfully  assume  that  she  knew 
of  its  existence.  It  cannot,  therefore,  be  properly  said  that 
the  defendant  in  any  way  misled  the  plaintiff;  and  the 
claim  that  it  is  estopped  from  setting  up  non-payment  of  the 
cash  note,  is  not  well  founded :  (Baker  v.  The  Union  Mut. 
L.  Ins.  Co.,  43  N.  Y.,  283.) 

I  have  also  looked  into  the  case  to  see  if  the  forfeiture 
was  waived  by  the  defendant,  and  I  can  find  .nothing  from 
which  it  can  justly  be  infen-ed  that  it  was  waived.  It  does 
not  appear  that  such  waiver  was  claimed  at  the  trial,  or  that 
the  case  was  in  any  respect  tried  upon  the  theory  of  a 
waiver  of  that  forfeiture.  There  was  no  finding  or  request 
.to  find  in  reference  to  it  by  the  referee.  I  infer  that  such  a 
claim  wjis  not  made  at  the  General  Term,  as  it  was  not 
noticed  in  the  only  opinion  there  written,  and  it  was  not 
noticed  nor  presented  upon  the  argument  here.  Upon  the 
assumption  that  the  note  was  not  paid,  the  only  answer 
which  the  plaintiff  has  thus  far  attempted  to  make  to  the 
forfeiture  is  that  the  defendant  is  estopped  by  consenting  to 
the  assignment  of  the  policy  with  the  acknowledgment  of 
payment  written  therein.  But  I  will  give  brief  attention  to 
the  facts  bearing  upon  this  point.  The  cash  note  was  left  in 
the  hands  of  defendant's  agents  in  New  York.  The  chief 
ofiice  of  the  company  was  at  Boston.  The  note  fell  due  in 
April,  and  from  that  time  until  the  ninth  day  of  October 
thereafter  thei'e  was  no  communication  whatever  between 
the  plaintiff  and  defendant,  and  no  transactions  whatever 
between  them  in  reference  to  the  note  or  the  policy. 
.Although  the  plaintiff  and  her  brother  testified  that  it  was 
before  that  day,  I  am  convinced  by  the  circumstances  and 
the  evidence  that  it  was  on  that  day  that  she  took  her  policy 
to  Eeynolds,  the  loCiil  agent  of  the  defendant  at  Philadelphia, 
amd  requested  him  to  have  it  changed,  so  that  she  could  pay 
the  annual  premiums  quarterly  instead  of  annually,  as  pro- 
vided in  the  policy ;  and  she  desired  an  arrangement  by 
which  she  could  make  the  payments  in  Philadelphia  instead 
SiCKELS— Vol.  XXXV.         6 
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of  New  York.  Reynolds  on  the  same  day  forwarded  the 
policy  to  the  defendant's  Boston  office,  but  did  not  hear 
from  it  until  about  November  fii-st,  Marcus  having  died  Octo- 
ber twenty-six.  In  the  meantime,  between  the  ninth  and 
twenty-sixth  of  October,  the  plaintiflFhad  called  at  Reynold's 
office  several  times  to  pay  the  annual  premium  which  fell 
due  Octol^er  twelve.  •  Reynolds  mformed  her  that  he  was 
not  authorized  to  receive  the  money,  but  that  he  would  send 
for  the  renewal  receipts,  and  he  probably  in  substance  said 
to  her  that  she  would  not  be  prejudiced,  under  the  circum- 
stances, by  the  delay  in  paying  the  annual  premium.  He 
knew  nothing  about  the  cash  note  or  its  non-payment ;  she 
said  nothing  to  him  about  it,  and  he  had  had  no  prior  con- 
nection whatever  with  the  policy.  Reynolds  did  not  hear 
from  the  defendant  in  response  to  his  letter  until  about  the 
time  of  the  d^th  of  Marcus,  and  then  he  was  informed  of 
the  cash  note  and  the  forfeiture,  and  the  first  time  he  saw 
the  plaintiff  afterward,  which  was  about  the  first  day  of 
November,  he  infonned  her  of  the  forfeiture.  Neither  the 
defendant  nor  Reynolds  knew  of  the  sickness  of  Marcus 
until  after  his  death,  and  hence  no  bad  faith  can  be  attributed 
to  them.  The  delay  from  Octol)er  ninth  to  November  first 
in  returning  the  policy  to  the  plaintiff  is  not  explained. 
The  case  was  so  tried  that  an  explanation  was  not  needed. 
It  doubtless  took  some  time  befoi-e  the  letter  of  Reynolds, 
containing  the  policy,  could  in  regular  routine  be  taken  up 
and  considered  at  the  Boston  office  ;  and  then  correspondence 
with  the  New  York  agents  in  reference  to  the  note  and  the 
transfer  of  this  policy  to  the  Philadelphia  agency  may  have 
taken  some  time  also.  There  is  certauily  no  conclusive 
inference  that  the  delay  was  unnecessary  or  unreasonable, 
and  much  less  that  it  was  from  any  design  to  mislead  or  take 
advantage  of  the  plaintiff;  and  I  cannot  perceive  how,  from 
this  delay — the  defendant  doing  nothing,  saying  nothmg — 
there  can  be  any  inference  that  it  intended  to  waive  the 
previous  forfeiture.  It  declared  the  forfeiture  the  very  first 
conmiunication  it  made.    The  delay  in  no  way  harmed  the 
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defendant ;  it  may  have  excused  the  prompt  payment  of  the 
second  annual  premium,  and  for  that  purpose  alone  the  evi- 
dence in  reference  to  it  was  introduced.  K  such  evidence 
will  justify  an  inference  of  the  waiver  of  a  forfeiture,  then  it 
will  be  quite  difficult  for  any  insurance  company  to  claim  a 
forfeiture  in  any  case,  however  distinctly  it  may  be  provided 
for  in  a  policy. 

Nor  can  a  waiver  be  infeiTed  from  the  mere  retention  of 
the  note  by  the  defendant.  It  was  not  bound  to  do  anything 
to  make  the  forfeiture  complete.  It  was  not  bound  to  seek 
out  the  plaintiff  and  surrender  the  note  to  her  after  the  non- 
payment thereof.  Even  if  it  was  bound  upon  demand  to 
deliver  up  the  note,  it  ceilainly  was  not  bound  to  do  so  until 
demanded  :  (Boehner  v.  The  Knickerbocker  Life  Ins,  Co.<, 
63  N.  Y.,  160.) 

Upon  the  point  last  discussed,  the  case  of  Prentice  v.  The 
Kmckerhocker  Life  Ins.  Co.*  is  not  an  authority.  There  the 
policy  contained  a  condition  that  full  proof  of  the  death 
should  be  presented  within  twelve  months  after  the  death, 
or  the  claim  under  the  policy  would  be  forfeited.  In  that 
cose  the  proof  was  not  made  until  after  the  twelve  months, 
and  forfeiture  was  claimed  by  the  company.  The  policy 
was  dated  August,  1867,  and  Wiis  ^upon  the  life  of  one 
Mitchell.  On  the  9th  day  of  December,  1867,  with  the 
assent  of  tiie  company,  the  policy  was  assigned  to  Prentice, 
and  thereafter  he  paid  the  annual  premiums.  About  the  1st 
day  of  July,  1872,  Prentice,  being  about  to  go  to  Euroi)e, 
paid  to  the  general  agent  of  the  company  in  advance  the 
premium  to  fall  due  August  tenth  thereafter.  At  the  inter- 
view then  had  with  the  agent,  Prentice  raised  the  question 
as  to  the  position  of  the  parties  in  case  the  insured  should 
die  before  the  premium  became  due.  The  agent  replied  that 
the  company  had  agents  who  would  know  of  the  death  before 
he  could,  and  that  in  any  case,  if  he  advanced  the  money,  .it 
would  be  returned,  '^  and  that  there  was  no  trouble  at  all  in 
regard  to  that  whole   thing."      Prentice    returned    from 
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Europe  in  October,  1872.  The  insured  died  July  27,  1873 ; 
but  his  death  did  not  become  known  either  to  Prentice  or 
the  company  until  July,  1875.  In  each  of  the  years,  1873 
and  1874,  the  defendant,  supposing  the  insured  to  be  alive, 
gave  Prentice  written  notice  of  the  day  when  the  annual 
pi-emium  would  fall  due,  and  Prentice,  upon  the  same  sup- 
position, paid  those  premiums  and  took  receipts  therefor 
from  the  company.  When,  in  July,  1875,  Prentice  learned 
of  the  death,  he  immediately  notified  the  company  of  the 
fact,  and  it  forwarded  him  blanks  to  enable  him  to  prepare 
the  proofs,  and  they  were  prepared  and  delivered  to  the 
company  on  the  ninth  of  that  month.  The  proofs  showed 
that  the  insured  died  in  July,  1873.  The  company  took  the 
proofs,  and  kept  them  about  three  months  without  making 
any  objection  to  the  claim,  and  then  it  for  the  fii-st  time 
claimed  the  forfeiture  on  the  ground  that  the  proofs  were 
not  served  within  twelve  months  after  the  death.  It  retained 
the  premiums  paid  after  the  death,  and  did  not  ofier  to 
return  them  until  after  the  action  was  commenced.  It  was 
held  that  the  circumstances  justified  the  inference  at  the  trial 
of  a  waiver  of  the  forfeiture,  and  the  judgment  for  the  claim 
was  aflSnned.  It  is  seen  that  the  facts  of  that  case  are  widely 
varient  from  those  existing  in  this  case. 

After  the  witness  Stevens,  who  was,  in  October,  1872,  a 
clerk  in  the  ofiice  of  Rhodes,  had  testified  that  he  had  no 
personal  knowledge  that  Rhodes  had  procured  the  discount 
of  the  note  for  $G40,  that  he  did  not  know  when  it  was 
discounted,  and  that  all  he  knew  about  the  discount  was 
what  Rhodes  told  him,  he  was  asked  the  following  question 
by  plaintiff's  counsel  :  **  Do  you  know  what  disposition  Mr. 
Rhodes  made  of  the  proceeds  of  note  and  collaterals  left 
with  him  by  Marcus?"  Defendant's  counsel  objected  to 
this  as  irrelevant  and  immaterial,  and  the  objection  was  sus- 
tained. This  ruling  is  now  complained  of  as  error.  There 
was  no  pretense  that  these  proceeds  in  any  way  reached 
the  defendant,  or  that  they  were  applied  upon  these  notes, 
and  the  purpose  of  this  question  is  not  apparent.     It  is 
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impossible  to  perceive  how  this  question  could  be  material ; 
and  if  there  was  any  legitimate  evidence  which  could  have 
been  elicited  by  it,  the  counsel  for  plaintiff  should  have 
stated  it,  so  that  the  court  could  have  seen  the  bearing  of 
the  question. 

After  the  same  witness  had  stated  that  Marcus  made  pro- 
vision with  Rhodes  for  the  payment  of  the  two  notes,  he 
was  asked  this  question  :  *'  State  what  it  was,  and  what  was 
done  ?  "  He  answered  :  **  Mr.  Marcus  gave  a  note  for 
640  odd  doUara."  Defendant's  counsel  then  -moved  to  strike 
out  the  words  **  640  odd  doilai*s,"  on  the  ground  that  it 
called  for  the  contents  of  a  written  instrument,  and  the 
motion  Avas  granted.  No  harm  was  done  by  this  ruling  in 
any  aspect  of  the  case,  as  the  same  witness  was  subsequently 
pcnnitted  to  describe  the  note  as  one  for  $640.  Besides,  if 
we  ai*e  right  in  holding  that  Rhodes  did  not  act  for  or  bind 
the  defendant  in  taking  the  note,  the  evidence  as  to  its 
amount,  and  what  Rhodes  did  with  it  or  its  proceeds,  was 
wholly  immaterial. 

We  are  satisfied,  therefore,  that  no  error  was  committed 
by  the  referee.  This  is  a  case  where  the  defendant  is  justi- 
fied in  standing  upon  the  strict  letter  of  its  contract,  and 
demanding  that  the  plaintiff  shall  make  out  her  case  with 
reasonable  clearness.  There  are  not  here  the  featui-es  of 
hardship  and  injustice  which  frequently  attend  forfeitures  of 
insurance  policies.  For  a  payment  of  only  $176,  the 
defendant  is  sought  to  be  made  liable  for  $10,000  to  a  person 
who  has  really  parted  with  nothing  for  the  policy.  There 
certainly  should  be  no  strained  construction  of  the  contract 
or  of  the  facts,  to  enforce  the  liability. 

The  order  of  the  General  Term  should  be  reversed,  and 
judgment  upon  the  report  of  the  referee  afiSirmed,  with  costs. 

All  concur,  except  Danforth,  J.,  dissenting. 

Order  reversed  aujl  judgment  affirmed. 
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Emily  J.   Fuller,   Administratrix,  etc.,   Respondent,   v» 
Hugh  J.  Jewett,  Receiver,  etc.,  Appellant. 

An  act  or  duty  which  a  master  is  bomid  to  perform  for  the  safety  and  pro- 
tection of  his  servant  cannot  be  delegated  so  as  to  exonerate  him  from 
liability  for  an  injury  to  the  servant  caused  by  an  omission  to  perform 
it,  or  by  its  negligent  x)erformance ;  ami  this,  whether  the  mis-feasance 
or  non-feasance  is  that  of  a  superior  or  infeiior  officer,  agent  or  servant 
to  whom  the  doing  of  the  act  or  the  pei*formance  of  the  duty  has  been 
committed.  The  act  or  omission  is  that  of  the  master  also,  iiTespective 
of  the  question  whether  it  was  or  was  not  practicable  for  the  master  to 
act  peraonally,  or  whether  he  did  or  did  not  do  all  that  he  personally 
could  do  to  secure  the  safety  of  the  seryant. 

The  duty  of  maintaining  machinery  in  proper  repair  for  the  protection  of 
employees  operating  it  devolves  upon  the  master,  and  he  is  liable  for 
injuries  resulting  from  a  failure  to  j)erform  it. 

Accordingly,  Jield,  where  an  engineer  upon  a  railroac^  locomotive  was 
killed  by  an  explosion  of  a  boiler  which  had  been  for  some  time  out 
of  repair,  and  had  been  frequently  i-eported  and  sent  to  the  repair  shop 
for  repaira,  that  defendant  who  was  operating  the  i^oad  was  not  excused 
from  liability  by  the  facts  that  there  was  no  negligence  on  his  part  in  the 
employment  of  a  supenntendent  of  repairs,  or  in  omitting  to  make 
proper  regulations,  that  the  master  mechanic  having  charge  gave 
proper  instinictions  for  the  thorough  examination  and  repair  of  the 
engine,  and  that  the  negligence  causing  the  accident  was  that  of  the 
mechanics  directed  to  make  the  repaire. 

(Argued  January  22,  1880;  decided  February  3,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict. 

This  a(»tion  was  brought  against  the  defendant  as  receiver, 
etc.,  of  the  Erie  Rjiilway,  to  recover  damages  for  the  death 
of  Jeffei'son  Fuller,  plaintiff's  intestate,  alleged  to  have  been 
caused  by  defendant's  negligence. 

The  facts  appear  sufficiently  in  the  opinion. 

C.  F.  Brcnjon  and  L.  E,  Oarr,  for  q:)pellant.  The  duty 
which  the  mjistor  owes  to  his  servant,  to  keep  in  his  employ- 
ment comi)etent  servants  only,  and  to  furnish  suitable  and 
reasonably  safe  machinery  and  appliances,  is  not  an  absolute 
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one.  The  master  is  simply  bound  to  exercise  due  care  to 
that  end.  (Wood^s  Law  of  Master  and  Servant,  696;  Hacket 
V.  Middlesex  Manfg.  Co.,  lOl  Mass.,  101;  JFtr/an  v.  Fowler, 
24  N.  Y.,  410;  W7nffhe  v.  JV.  Y".  O.  B,  R.  Co.,  25  id.,  562; 
Warner  v.  Ei-ie  R.  R.  Cfe.,  39  id.,  468;  Faulkner  v.  ^m 
Railway  Oo.,  49  Barb.,  324;  Malone  v.  Hathaway,  64  N.  Y., 
5;  see  note  to  this  case,  21  Am.  Rep.,  579;  Tinney  v.  B,  and 
A.  R,  R.  Ob.,  62  Barb.,  218;  McMillan  v.  >9.  and  W.  R. 
R.  Co.,  20  id.,  449;  Davis  v.  Detroit,  etc.,  R.  R.  Co.,  4  Am. 
Eep.,  364;  Rose  v.  B.  and  A.  R.  R.  Co.,  58  N.  Y.,  217; 
Chapman  v.  Erie  R.  R.  Co.,  55  id.,  579;  Lanvjg  v.  N.  Y. 
C.  R.  R.  Co,,  49  id.,  521;  Flike  v.  B.  and  A.  R.  R.  Co., 
53  id.,  550;  C  C.  and  I.  C.  R.  R.  Co.  v.  Troesch,  18  Am. 
Rep.,  579;  Wonder  v.  B.  and  O.  R.  R.  Co.,  3  id.,  143; 
McMillan  v.  Saratoga  and  Washington  R.  R.  Co.,  20  Barb., 
452;  Keegan  v.  Western  R.  R.  Co.,  4  Seld.,  175;  Story  on 
Agency,  §  45,  d  and  e ;  Parsons  on  Contracts,  528;  Leonard 
V.  Collins,  70  N.  Y.,  90;  Allen  v.  JVew  Gas  Co.,  17  Eng. 
Rep.  [Moak's  notes],  420-424;  Hofnagley.  N.  Y.  C.  andU. 
R.  R.  R.  Co.,  55  N.  Y.,  608.)  The  burden  is  upon  the 
plaintifF  to  establish  negligence  of  the  master  and  his  own 
care.  Tlie  presumption  is  that  the  master  discharged  his 
duty,  and  this  presumption  must  be  fairly  overcome  by  proof 
of  his  personal  fault  or  negligence.  {McMillan  v.  S.  and 
W.  R.  R.  Co.,  20  Barb.,  449;  Rose  v.  B.  and  A.  R.  R.  Co., 
58  N.  Y.,  217;  Wright  v.  N.  Y.  C.  R.  R.  Co.,  25  id.,  562; 
MdUme  v.  Hathaway,  64  id.,  5,  and  21  Am.  Rep.,  573,  notes 
580-581;  De  Graff  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  19 
Alb.  Law  J.,  134;  Davis  v.  Detroit  R.  R.  Co.,  4  Am.  Rep. 
364.)  This  presumption  is  not  overcome  and  negligence 
inferred  from  the  existence  of  a  defect  in  the  machine, 
although  a  servant  may  be  injured  in  consequence  of  that 
defect.  {De  Graff  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co.,  19 
Alb.  Law  J.,  134;  Wood's  Master  and  Servant,  §§  358,  419; 
Terry  v.  N.  Y  C.  R.  R.,  22  Barb.,  574;  Cuj^an  v.  Waj^en 
Ohem.  and  Manfg.  Co.,  36  N.  Y.,  153;  Mobile,  etc.,  R.  R. 
Go.  V.  'Thomas,  42  Ala.,  672;  BauUc  v.  JST.  Y.  C.  and  H. 
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Ji.  B.  B.  Co,,  59  N.  Y.,  356;  Hard  v.  VL  and  Canada  R. 
B.  Co.,  32  Vt.,  472.)  There  is  no  proof  of  any  negligent 
act  on  the  part  of  the  general  agent  or  master  mechanic 
which  can  be  imputed  to  the  defendant.     {Bose  v.  B.  and 

A.  B,  B.  Co.,  58  N.  Y.,  221;  Warner  v.  Frie,  39  id.,  475; 
Columbus,  etc.,  B.  B.  Co.  v.  Arnold,  31  Ind.,  174;  Laning 
V.  N.  Y.  C  B.  B.  Co.,  49  N.  Y.,  521,  527;  Allen  v.  New 
Gas  Co.,  17  Eng.  Rep.  [Moak's  notes],  420.)  A  master  is 
not  liable  to  his  servant  for  an  injury  sustained  through  the 
neglect  of  another  servant.     {Coon  v.  Syracuse  and  Utica 

B.  B.,  5  N.  Y.,  492;  Sherman  v.  Bochester  and  Syracuse 
B.  B.  Co.,  17  id.,  153;  Laning  v.  JST.  Y.  C.  B.  B.  Co.,  49 
id.,  521;  Malone  v.  Hathaway,  64  id.,  5.)  If  the  servant 
sustaining  an  injury  through  defects  in  the  machinery  fur- 
nished by  his  employer  has  the  same  knowledge  or  means  of 
knowledge  of  the  defects  referred  to  as  his  employer,  he 
cannot  maintain  an  action  for  the  injury,  but  will  be  held  to 
have  voluntarily  assumed  all  the  risks  of  the  employment 
incurred  by  the  defective  machinery  used  in  the  work. 
{Priestly  v.  Fowler,  3  M.  &  W.,  1;  Keegan  v.  Western  B. 
B.  Co.,  4  Seld.,  175;  Wright  v.  JV.  Y.  C.  B.  B.^Co.,  25 
N.  Y.,  562;  Laning  v.  JST.  Y.  C.  B.  B.  Co.,  49  id.,  521; 
Mehan  v.  Syracuse  and  Binghamion  B.  B.  Co.,  Ct.  of  App. 
[4  Weekly  Digest],  No.  25,  p.  588.)  Defendant  was  bound 
to  exercise  only  ordinaiy  care.  In  examining  machinery  it 
was  only  bound  to  use  such  means  and  tests  as  Avere  usual 
and  ordinary.  {De  Graff  v.  If.  Y.  C.  and  H.  B.  B.  B.  Co., 
19  Alb.  Law  J.,  134;  Wonder  v.  B.  and  0.  B.  R.  Co.,  3 
Am.  Rep.,  143;  Warner  v.  Frie  Bailway  Co.,  39  N.  Y., 
468,  475.) 

Samuel  Hand,  for  respondent.  A  railroad  company  owes 
to  his  employees  the  duty  of  fiu-nishing,  maintaining,  and 
keeping  its  operative  machinery  in  good  repair,  so  as  to  pro- 
tect them  against  danger.  {Flike  v.  Boston  and  Albany  B.  B. 
Co.,  53  N.  Y.,  549;  Lansing  v.  IT.  Y.  C.  B.  B.  Co.,  49 
id.  521;   Wiight  v.  N.  Y.  O.  B.  B.  Co.,  25  id.,  565;  Con- 
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neUy  y.  Pdlian,  41  Barb.,  369;  41  N.  Y.,  619;  5  M.  H. 
&  a,  352;  8  Allen,  441;  Plank  v.  m  Y.  G.  B.  B.  Co., 
60  N.  Y.,  607;  Mehan  v.  The  Syraause,  BinghamJUm 
and  Jf.  Y.  B.  Co.,  73  id.,  585;  Booth  y.  Boston  and 
Albany  B.  B.  Co.,  73  id.  38;  Stevenson  v.  Jewett,  16  Hun., 
210;  Malone  v.  Hathaway,  64  N.  Y.,  5;  Ilawley  v.  The 
Northern  Central  Bailway,  17  Him,  115;  Keegan  v. 
The  Western  B.  B.  Co.,  8  N.  Y.,  175;  Gage  v.  D.  L. 
and  W.  B.  B.  Co,,  14  Hun,  446.)  It  cannot  be  affirmed  as 
matter  of  law,  that  an  engineer  while  miming  an  engine, 
has  the  same  oppoilunity  as  the  principal,  or  whatever  sub- 
ordinate may  represent  him,  whose  duty  it  is  to  keep  the 
engine  in  repair,  to  ascertain  and  know  of  defects.  {Meehan 
V.  8.  B.  and  N.  Y.  B.  B.  Co.,  73  N.  Y.,  585.)  This 
case  is  within  the  rule  established  in  this  State  upon  the 
question  of  defective  machineiy,  and  contributory  negligence. 
{Jleehan  v.  S.  B.  and  JV.  Y.  B.  B.  Co.,' 73  N.  Y.  585; 
Booth  Y.  Boston  and  Albany  B.  B.  Co.,  73  id.,  38; 
^Stevenson  v.  Jewett,  16  Hun,  210;  Keegan  v.  Western  B.  B. 
Co.,  8  N.  Y,  175.)  The  evidence  of  the  plamtiflf's  wit- 
ncsses,  and  the  magnitude  of  the  defects,  with  the  absence 
of  any  proof  whatever  from  the  defendant  that  the  corroded 
sheets  could  not  be  detected,  justified  the  jury  in  finding 
that  a  proper  examination  of  the  boiler  by  competent  men 
had  not  been  had.  {Wol/7itelY.  The  Sixth  Av.  B.  B.  Co., 
38  N.  Y.,  49.)  The  negligence  of  an  agent  of  a  corpora- 
tion, possessing  the  power  and  authority  that  Van  Vechten 
did,  is  imputable  to  the  principal,  and  any  fault  upon  the 
part  of  such  general  agent  is  the  fault  of  his  principal. 
(Alalone  v.  Hathaway,  64  N.  Y.,  9,  11;  Flike  v.  B.  and  A. 
B.  B.  Co.,  supra;  Laning  v.  iV,  Y.  C.  Co.,  id.  ;  Meehan 
y.  8.  B.  and  N.  Y.  B.  Co.,  id. ;  Booth  v.  B.  and  A. 
B.  B.  Co.,  id.,  Corco7*an  v.  Holbrook,  59  N.  Y.,  517; 
Wright  v.  If.  Y.  C  B.  B.  Co.,  supra ;  Frazkr  v.  P&nn* 
B.  Co.,  38  Penn.  St.,  104;  Coombs  v.  Ifew  Bedford  Cordage 
Co.,  102  Mass.,  572;  Stevenson  y.  Jewett,  supra;  Byan  v. 
Fowler,  24  N.  Y.,  410.)  (  . 
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Andbews,  J.  The  plaintiff's  intestate,  an  engineer  on  the 
Erie  Railway  was  killed  on  the  23d  of  July,  1875,  by  the 
explosion  of  the  boiler  of  a  locomotive  engine,  belonging  to 
the  company,  which  the  intestate  was  running  as  engineer, 
at  the  time  of  the  accident.  The  engine  was  examined  after 
the  explosion,  and  it  was  found  that  a  number  of  stay-bolts 
in  the  left  leg  of  the  boiler  were  broken,  and  others  were 
corroded  by  rust,  and  the  outer  sheet  of  the  boiler  through 
which  the  stay-bolts  passed  was  eaten  away  by  rust  to  the 
extent  of  from  one-third  to  one-half  its  original  thickness. 

The  evidence  authorized  the  inference  that  the  explosion 
was  caused  by  the  weakness  of  the  boiler,  resulting  from  the 
defective  stay-bolts  and  the  condition  of  the  outer  sheet.  It 
did  not  definitely  appear  how  long  the  defective  condition 
of  the  boiler  had  existed.  The  ends  of  some  of  the  broken 
stay-bolts,  at  the  point  where  they  were  broken,  were  scaled 
over  with  nist,  and  experts  testified  that  it  would  require 
some  time  for  rust  to  eat  away  the  iron  to  the  extent  dis- 
closed by  the  examination.  The  engine  was  built  in  1865, ' 
and  had  been  in  use  on  the  railway  from  that  time.  In 
October,  1874,  jt  was  taken  to  the  shops  of  the  company  for 
general  repaii*s,  and  Van  Vechten,  the  master  mechanic  in 
charge  of  the  shops,  gave  directions  for  its  thorougli  over- 
hauling. The  repaii's  were  made  by  mechanics  in  the  employ- 
ment of  the  company,  and  in  January,  1875,  the  repairs 
having  been  completed,  the  engine  was  again  placed  upon 
the  road.  But  after  this,  the  engine  was  frequently  reported 
by  Fuller,  tiio  engineer,  to  be  out  of  order,  and  in  each 
month  subsequent  to  January,  1875,  to  the  time  of  the  explo- 
sion, except  in  June,  repairs  were  made  thereon.  In  April, 
the  engineer  reported  that  the  stay-bolts  in  the  right  leg  of 
the  boiler  were  broken,  which  report  on  examination  was 
found  to  be  true,  and  the  broken  stay-bolts  were  replaced  by 
new  ones.  When  the  general  repairs  were  made  in  October 
1874,  the  mechanics  who  had  charge  of  the  repairs  examined 
the  boiler  to  ascertain  whether  any  of  the  stay-bolts  were 
defective,  but  they  found  none.     This  examination  however 


1880.]  FuLLsa  v.  JHwarv.  61 

g"  ■ '  ■  ' 

.  Opinion  of  the  Coixri»  per  Avpbbws,  J. 

was  Bubstaotially  confined  to  an  inspection  of  the  outer  sheets 
of  the  boiler,  to  discover  any  indication  of  weakness  and  to 
hammering  on  some  of  the  bolts  to  ascertain  whether  they 
were  broken.  But  they  made  no  examination  of  the  interior 
of  the  legs^  of  the  boiler  by  the  use  of  lights,  as  was  prac- 
ticable and  usual  in  case  of  general  repairs,  as  some  of  the 
witnesses  testified. 

It  is  quite  clear  upon  the  evidence,  that  the  boiler  was 
in  a  dangerous  condition  at  and  prior  to  the  time  of  the 
explosion.  The  jury  were  authorized  to  find  that  the 
defects  existed  to  a  greater  or  less  extent  at  the  time  the 
engine  was  taken  to  the  shops  in  October,  1874,  and  that 
the  mechanics  to  whom  Van  Vechten  had  committed  the 
duty  of  making  the  necessary  repairs,  negligently  omitted 
the  use  of  usual  and  proiier  means  to  ascertan  the  existence 
of  the  defects,  and  that  if  such  means  had  been  used,  the 
weakened  and  unsafe  condition  of  the  boiler  would  have 
been  discovered.  There  was  no  negligence  on  the  part  of 
Van  Vechten  the  master  mechanic  in  charge  of  the  shops. 
He  gave  proper  instructions  for  the  thorough  examiimtion 
and  repair  of  the  engine  and  boiler.  It  was  impracticable 
for  him  to  make  personal  examination  of  aU  the  engines 
which  came  to  the  shops  for  repairs.  The  subordinates  to 
whom  he  committed  that  duty  in  this  case,  were  compe- 
tent from  theu:  character  and  experience  to  perform  it. 
Nor  was  there  any  negligence  on  the  part  of  the  company 
in  the  employment  of  Van  Vechten  as  general  superinten- 
dent of  repairs,  or  in  omitting  to  make  suitable  regulations 
for  the  conduct  of  this  business.  Van  Vechten  was  a  man 
folly  qualified  for  his  position.  The  immediate  negligence 
in  this  case  was  that  of  the  medianics  to  whom  the  doing 
of  the  repairs  was  committed,  in  omitting  the  duty  of 
tfaorou|^  inspection  and  examination  as  directed  by  Van 
Vediten. 

Up<m  this  state  of  fiiotB,  the  question  arises  as  to  th0 
liatnlity  of  the  defendant.  It  is  claimed  that  the  negli* 
genoe  of  the  mechanics  was  the  negligence  of  oo-employeea 
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■with    the  intestate,   in  the    service  of  the  company,  for 
which  the  defendant  the  common  employer  is  not  responsible. 

We  ai*c  of  opinion  that  the  cases  of  Flike  v.  Boston  and 
Albany  Railroad  Cofinpany  (53  N.  Y.,  549);  Booth  v.  8arM 
(73  id.,  38);  and  Mehan  v.  Syracuse^  Bing,  and  Keto  York 
Railroad  Company  (73  id.,  686);  are  decisive  agtiinst  this 
contention.  We  underetaud  the  principle  of  these  cases 
•to  be,  that  acts  which  the  master,  as  such,  is  bound  to  per- 
form for  the  safety  and  protection  of  his  emploj-ees,  cannot 
be  delegated  so  as  to  exonerate  the  former  from  liability  to 
a  sen^ant,  who  is  injured  by  the  omission  to  perform  the  act 
*  or  duty,  or  by  its  negligent  performance,  whetlier  the  non-fea- 
sance or  mis-feasance  is  that  of  a  superior  oflScer,  agent,  or  ser- 
vant, of  a  subordinate  or  inferior  agent  or  servant  to  whom  the 
doing  of  the  act,  or  the  performance  of  the  duty  has  been 
committed.  In  either  case  in  respect  to  such  act  or  duty, 
the  servant  who  undertakes,  or  omits  to  perform  it,  is  the 
representative  of  tlie  master,  and  not  a  mere  co-servant 
with  the  one  who  sustains  the  injury.  The  act  or  omission  is 
the  iact  or  omission  of  the  master  irrespective  of  the  grade 
of  the  servant  whose  negligence  caused  the  injury,  or  of  the 
fact  whether  it  was  or  was  not  practicable  for  the  master  to 
act  personally  or  whether  he  did  or  did  not  do  all  that  he 
personally  could  do  by  selecting  competent  servants,  or 
otherwise  to  secure  the  safety  of  his  employees. 

It  is  sometimes  difficult  to  determine  what  is  the  master's 
duty,  within  the  rule.  But  when  it  is  ascertained  that  the 
negligence  by  which  an  employee  is  injured  relates  to  this 
duty,  then  there  is  no  middle  ground,  and  the  case  cannot  be 
determined  upon  any  distinction  founded  upon  the  par- 
ticular grade,  office,  or  function  of  the  negligent  sei-vant 
or  agent.  In  the  Flike  case,  it  was  probably  impracticable 
for  Rockefeller  to  be  present  at  the  starting  of  each  train, 
and  to  see  personally  that  when  it  left  the  yard  it  had  its  full 
equipment  of  men.  He  appointed  sufficient  brakemen  to 
go  with  the  train  which  pai-ted  and  caused  the  injury,  and 
one  of  them  neglected  to  go.     The  negligence  of  the  com- 
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pany  consisted  in  not  seeing  to  it,  that  the  train  was  suffi- 
ciently manned,  when  it  started,  and  it  did  not  excuse  itself 
by  showing  that  it  had  promulgated  proper  rules  and  ap- 
pointed a  head  conductor  of  this  business,  or  that  the  train 
would  have  been  fully  manned,  if  Loftus,  the  brakeman,  had 
peHbrmed  his  duty.  In  this  case  the  neglect  to  maintain 
the  engine  in  proper  repair,  was  the  neglect  of  a  duty  devolv- 
ing upon  the  master.  The  duty  of  maintaining  machinery 
in  repair  for  the  protection  and  safety  of  employees,  is  the 
same  in  kind  as  the  duty  of  furnishing  a  safe  and  proper 
machine  in  the  first  instance.  {Ford  v.  FUxJibutg  It.  R.  Co.^ 
110  Mass.,240.) 

But  the  duty  of  the  master  to  furnish  suitable  and  safe 
machinery,  and  to  keep  the  same  in  repair,  is  relative  and  not 
absolute.  He  is  only  bound  by  himself  and  his  agents  to 
exercise  due  care  to  that  end.  In  this  case  the  jury  have 
found  upon  sufficient  evidence  that  there  was  negligence  in 
respect  to  the  inspection  and  repair  of  the  boiler,  and  we 
think  the  judgment  must  be  affirmed. 

The  case  of  Malane  v.  Hathaway  (64  N.  Y.,  5),  contains 
a  valuable  discussion  of  the  law  of  master  and  servant,  and 
of  the  rules  regulating  the  liability  of  the  former  for  an  injury 
to  an  employee  by  the  negligence  of  a  co-servant.  That  case 
was  not  intended,  as  the  opinion  states,  to  interfere  with  the 
principle  established  in  the  Flike  case. 

We  have  examined  the  exceptions  to  evidence,  and  do  not 
find  any  which  call  for  a  reversal  of  the  jud^rment. 

All  concur  except  FoLaKU,  J-,  liot  noting. 

Judgment  affirmed* 
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Albert    D.  Nioolat  et   al.,   Respondents,  v.  Chables 
Ung^b  et  al.,  Appellants. 

171  1579  ^  *"  action  to  recover  moneys  paid  for  a  forged  bond,  alleged  to  have 
'  been  sold  by  defendants  to  plaintiffs,  the  defense  was  that  the  bond  waa 

sold  by  W.,  the  owner,  and  was  simply  delivered  by  defendants,  who 
held  it,  as  security  for  a  loan.  A  witness  for  defendants  having  testified 
to  the  transactions  within  his  knowledge,  was  asked  whether  defendants' 
firm  ever  sold  the  bond  to  plain tiffia,  this  was  objected  to  and  excluded. 
Held,  no  error,  as  it  called  upon  the  witness  to  place  a  construction  upon 
the  facts,  which  was  for  the  jury  to  do. 

DeWolf  V.  WUliarM  (69  N.  Y.,  631) ;  Knapp  v.  Smith  (37  id.,  281) ;  /Skoeet 
V.  TiUtU  (14  id.,  471) ;  J>ains  v.  Pack  (54  Barb.,  431),  distinguished. 

W.,  as  a  witness  for  defendants,  testified  that  he  sold  the  bond  in  question, 
and  four  others  of  the  same  description,  to  plaintiffs,  and  upon  cross- 
examination  that  he  was  owner  of  the  bonds.  Plainfiflb  produced,  and 
were  permitted  to  give  in  evidence,  a  memorandum,  in  the  handwriting 
of  W.,  showing  that  four  of  the  bonds  belonged  to  another  person,  also 
a  check  given  for  the  purchase-money,  which  was  made  payable  to 
that  person.    Heldf  no  eiTor. 

Defendants'  counsel  requested  the  court  to  charge  that,  if  deflendants 
received  the  proceeds  of  the  sale  of  the  bond  from  the  plainti^  and 
applied  them  in  payment  of  a  loan,  for  which  they  held  it  as  collateral, 
they  were  entitled  to  a  verdict.  The  court  so  charged,  adding,  how- 
ever, this  proviso,  if  the  owner  of  the  bond  sold  it,  or  plaintiffs  knew' or 
had  reason  to  believe  that  W..  was  the  owner,  or  that  defendants  were 
acting  for  others  in  selling ;  the  proviso  was  excepted  to.  Held,  no  error ; 
that  the  profx^ition  contained  in  the  request  to  charge  was  untenable. 

(Argued  January  22, 1880 ;  decided  Februarys,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Coui*t,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiflfe,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  back  the  purchase-price 
paid  by  plaintifb  for  a  forged  bond,  alleged  to  have  been  sold 
to  them  by  defendants.  Defendants  chiimed  that  plainti£&  pur- 
chased the  bond  of  one  Wolfehon,  who  was  the  owner ;  that  he 
had  pledged  it  as  collateral  security  for  a  loan  to  one  Schu- 
macher, who  pledged  it,  with  others,  to  defendants;  that  the  de- 
fendantssimply  delivered  it  by  the  direction  of  Schumacher,  re- 
ceived the  puichase-price  and  credited  the  same  to  Schumacher. 


t 
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The  fiicts  appear  sufficieiitly  in  the  opinion. 

Ira  D\  Warren,  for  appeUants.  The  court  erred  in  exclud- 
ing the  question  to  the  witness  Nicolay,  whether  he  or  defend- 
ants were  ever  directed  by  the  owner  to  sell  any  of  the  bonds. 
It  was  a  question  of  fact.  {Allen  v.  PatteraoUy  3  Seld.,  476; 
De  Wolf  V.  Williams,  67  N.  Y.,  622.)  The  court  erred  in 
receiving  in  evidence  the  declarations  of  the  witness  Wolf- 
shon.  {Erben  v.  Lorillard,  19  N.  Y.,  299.)  The  court 
en-ed  in  charging  that  plaintiffs,  in  dealing  with  the  defend- 
ants, were  justified  in  presuming  that  they  were  owners,  and 
that  to  rebut  this  presumption  they  were  bound  to  notify 
plaintiffs  that  they  were  not.  {Eetchum  v.  Bank  of  Qom- 
merce,  19  N.  Y.,  499;  Baker  v.  At-noU,  67  id.,  448.)  A 
statement  that  defendants  had  the  bonds  for  sale  was  no  evi- 
dence that  they  sold  them.  {Jewell  v.  Poor,  13  C.  B.,  916; 
E.  C.  L.  R.,  96.)  Confessions  or  admissions  of  a  party  are 
the  weakest  and  most  dangerous  kincl  of  evidence  and  should 
be  scrutinized  and  received  with  gi-eat  caution.  {Garrison  v. 
Aiken,  2  Baib.,  25;  Law  v.  Merrill,  6  Wend,  268;  Hodden 
V.  N.  Y.  Silk  Co.,  1  Daly,  338;  Stevensv.  Croman,  18  Barb., 
250;  1  Greenleaf  [13th  ed.].  199,  §  200,  note  1.)  The 
declaration  of  defendants'  clerk  raised  only  a  presumption 
of  the  existence  of  the  fiekjt  declared  which  was  completely 
rebutted  by  evidence  that  the  fact  did  not  exist.  (Wharton 
on  Evidence,  §§  1075,  1077;  Elwood  v.  W.  U.  T.^Go.,  45 
N.  Y.,  549.) 

Albert  Stickney,  for  respondents.  The  money  paid  for  a 
forged  bond  can  be  recovered  from  the  party  receiving  it. 
{GompeHy  v.  BarOett,  2  Ellis  k  Bl.,  254;  Gvrney  v.  Warm- 
dy,  4  id.,  138;  Yoimg  v.  Cbfe,  8  Bing.  [N.  C],  730;  Markh 
V.  Hatjidd,  2  J.  R,  455;  HoU  y.  Bass,  54  N.  Y.,  472.) 
Whether  this  transaction  was  or  was  not  a  sale  by  the  defend- 
ants acting  in  their  own  behalf,  was  a  question  of  mixed  law 
and  fiiot,  as  to  which  no  witness  could  give  his  mere  opinion. 
{Be  WiU  T.  Baily,  17  N.  Y.,  340;  9  id.,  370;  MiUer  y. 
Lmg  IsHand  B.  B.  Oo.^  71  id.,  381;  Oarp&fiier  v.  Ea^am 
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Trans.  Co.^  71  id.,  574;  Lincoln  v.  Saratoga  B.  li.  Co.,  23 
Wend.,  425;  Mayor  of  N.  T.  v.  PerUz,  24  id..  66».) 

Miller,  J.  If  the  defendants  were  the  mere  pledgees  of 
the  bond  in  controversy,  and  held  it  as  security  for  a  loan 
made  to  Schumacher,  and  the  OAvner,  Wolfsho'li,  sold  the 
bond  to  the  plaintiff,  it  is  entirely  plain  that  the  plaintiffs 
cannot  recover  iii  this  action.  Whether  the  plainti^  pur- 
chased the  bond  of  the  defencUnts  without  knowledge  of 
any  ownei-ship  by  any  one  except  the  defendants,  and 
believed  that  the  defendants  were  the  owners  with  sufficient 
reason  to  warrant  such  a  conclusion,  was  the  question  of  fact 
which  was  controverted  upon  the  trial.  If  that  was  estab- 
lished by  the  evidence,  then  a  case  was  made  out  which 
warranted  a  recovery.  It  is  true  that  the  plaintiffs  firat 
heard  that  bonds  of  this  description  were  for  sale  by  means 
of  Wolfshon,  and  it  was  the  information  thus  received  which 
was  the  cause  of  the  purchase.  Each  one  of  the  plaintiffs 
gave  evidence  uppn  the  trial  that  the  purchase  was  made  by 
the  defendants,  and  the  tendency  of  their  testimony  is  to 
show  that  such  purchase  was  made  without  any  knowledge 
of  the  alleged  ownerehip  by  any  other  person  besides  the 
defendants,  and  under  the  belief  that  the  defendants  were 
the  owners  absolutely,  and  that  the  entire  transaction  in 
regard  to  the  sale  was  with  them.  Although  this  testimony 
was  contradicted  by  evidence  produced  upon  the  trial  by 
the  defendants,  and  conceding  that  some  portions  of  the  evi- 
dence may  be  liable  to  criticism,  it  was  nevertheless  a  fair 
question  for  the  jury  to  determine  how  the  fact  was,  and 
as  they  have  found  in  favor  of  the  plaintiffs,  their  determina- 
tion must  be  regarded  as  conclusive,  and  cannot,  withm  well 
settled  rules,  bo  the  subject  of  review  in  this  court.  It  fol-» 
lows,  therefore,  that  no  error  was  committed  by  the  judge 
in  denying  the  motion  to  dismiss  the  complaint. 

The  question  put  to  one  of  the  witnesses  fcwr  the  defend- 
ants, inquiring  whether  the  firm  ever  sold  the  bond  to  Mr. 
Nicolay,  as  well  as  the  other  two  questions  of  a  similar 
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character  and  embodying  the  same  idea  substantially,  were, 
we  think,  properly  overruled,  for  the  reason  that  an  answer  to 
each  of  them  called  for  a  construction  which  tBe  witness  would 
place  upon  the  facts  which  took  place  or  his  opinion  in 
reference  to  the  same.  The  witness  had  stated  the  facts 
within  his  knowledge,  and  the  questions  put  called  upon  him, 
in  the  place  of  the  juiy,  to  determine  what  the  contract  was. 
The  questions  related  to  the  main  issue  to  be  tried,  whether 
there  was  a  sale  by  the  defendants  to  the  plaintiffs.  The 
witness  had  stated  the  conversation  and  the  facts  of  which 
he  had  knowledge,  and  it  was  for  the  jury  to  draw  the  infer- 
ence to  be  derived  from  his  evidence.  The  defendants 
would  receive  all  the  advantage  which  would  flow  from  the 
evidence  given  in  regard  to  what  transpired  between  the 
parties,  and  it  would  not  add  to  its  weight  or  increase  its 
eflfect  by  proof  of  the  conclusion  of  the  witness.  Its  rejec- 
tion, therefore,  would  not  prejudice  the  defendants  or  fur- 
nish any  ground  for  a  new  trial. 

We  have  been  referred  to  some  reported  decisions  which 
are  claimed  as  establishing  that  the  questions  put  were  com- 
petent ;  but  a  careful  examinatipu  of  the  principal  cases  relied 
upon  evinces  that  they  are  not  analogous.  It  is  not  difficult 
to  see  that  it  is  entirely  competent  to  prove  under  some 
circumstances  as  a  fact  what  under  others  might  be  regarded 
as  a  mere  conclusion  of  law  and  would  be  clearly  inadmissi- 
ble. There  are  cases*  which  hold  that  where  the  question 
involves  a  fact  clearly  within  the  knowledge  of  the  witness, 
and  not  the  expression  of  an  opinion  upon  facts  proven,  it  is 
admissible :  {De  Wolf  v.  Williams,  69  N.  Y.,  621;  Knajpp 
y.  Smith,  27  id.,  277;  Sweet  v.  TuUle,  14  id.,  465;  Davia 
V.  Peckj  54  Barb.,  425.)  But  in  these  cases  the  testimony 
does  not,  as  in  the  case  before  us,  pi*esent  the  transaction 
and  involve  the  construction  of  the  facts  proved  by  the 
witness  himself.  The  decisions  are  numerous  that  such 
evidence,  wh^i  the  whole  issue  in  the  case  turns  upon  it,  is 
incompetent  (See  MUler  v.  L.  L  i?.  R.  Co.,  71  N.  Y.,. 
880;  Oarpenier  v.  EaMem  Trans.  Co.,  id.,  574;  De  WiU  y. 
SiCKBLS— Vol.  XXXV,        8 
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Barky,  17  id.,  849;  S.  C,  9  id.,  371;  Zineoln  v.  8.  and 
8.  a.  R.  Co.,  23  Wcud.,  425.)  The  queetioa  diacuaaed 
comce  very  near  the  border  line,  and  the  distinction  between 
the  two  classes  of  cases  is  a  close  one,  so  that  it  is  often  a 
matter  of  discretion,  when  such  is  the  fiaict,  with  the  judge 
before  whom  the  trial  is  had,  to  decide  as  to  the  right  to  put 
questions  of  this  kind  ;  but  it  would  be  opening  a  wide  door 
to  allow  witnesses  to  swear  as  to  the  construction  of  a  con- 
tract under  circumstances  like  those  pi'esented  in  this  case. 
If  the  defendants  could  be  allowed  to  testify  directly  that 
no  sale  was  made,  the  i^kintiffs  could  be  allowed,  for  the 
same  reason,  to  swear  that  it  was ;  it  would  leave  it  for  the 
jury  to  determine  the  case  upon  these  opinions  of  interested 
or  paiiisan  witnesses,  and  take  from  the  province  of  the 
jury  the  duty  of  deciding  from  the  facts  sworn  to. 

The  memorandum  and  the  check  relating  to  the  sale  of 
other  bonds  to  the  plaintiffs  by  Wolfehon  were  properly 
received  as  evidence.  Wolfshon  had  sworn,  on  his  direct 
examination,  to  the  sale  of  this  bond,  and  four  more  of  the 
same  description,  to  the  plaintiffs,  and  ujxm  his  being  cross- 
examined,  testified  that  he  was  the  owner  of  these  bonds. 
To  contradict  him,  and  to  show  that  he  was  not  the  owner, 
it  was  proper  to  prove  by  the  memorandum  in  his  own  hand- 
writing, that  he  admitted  that  four  of  them  belonged  to 
another  pexwn  as -the  memorandum  stated,  and  that  the 
check  for  the  price,  payable  to  such  person,  was  delivered  to 
Wolfshon.  So,  also,  it  was  competent  to  contradict  Wolf- 
shon by  proof  that  what  was  said  between  him  and  one  of 
the  plaintiffs  was  diffiBrent  from  his  evidence,  and  thus  give 
the  pUuntifb'  version  of  the  transaction. 

The  defendants'  counsel  requested  the  court  to  charge 
that  **  if  the  defendants  received  the  proceeds  of  the  sale  of 
this  bond  from  the  plaintiffs,  and  applied  it  in  payment  of  a 
loan  for  which  they  held  the  bond  as  collateral  security,  the 
defendants  are  ^ititled  to  a  verdicf  The  court  thereafter 
said :  *'  I  charge  that— with  a  proviso-^provided  the  owner 
of  the  bond  sokL  it|  or  plaintidb  knew,  or  had  reason  to 
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believe,  that  Wolfshon  was  the  owner,  or  that  defeadanta 
were  acting  for  othera,  either  for  Wolfshon  or  Schumacher, 
in  selling  the  bond."  To  which  portion  of  the  charge  the 
defendants  excepted.  We  ai*e  unable  to  see  any  valid  ground 
of  objection  to  the  modification  made.  The  pi*opo6ition 
alone  was  not  sound,  because  the  fact  that  the  defendants 
applied  the  proceeds  in  payment  of  any  loan  was  of  no  con- 
sequence ii'  the  defendants  actually  sold  tbo  bond  to  the 
plaintiflEs.  They  could  not  be  affected  by  the  acts  of  the 
defendants  in  this  resi30ct,  unless  they  purchased  it  of 
the  owner,  or  had  some  knowledge  or  reason  to  believe  that 
the  defendants  were  acting  for  the  owner,  or  some  one  besides 
themselves.  There  was  no  such  assumption  in  this  part  of 
the  charge,  that  the  defendants  sold  the  bond,  as  was 
unauthorized  by  the  evidence,  and  it  was  not  erroneous. 

The  portion  of  the  charge  to  which  exception  was  taken 
was  favorable  to  the  defendants.  It  stated  correctly  under 
what  circumstances  the  defendants  might  be  i-elieved  from 
liability.  That  the  defendants  had  dealing  with  the  plain- 
tifis  in  the  disposal  of  the  bond  is  very  manifest,  for  the 
plaintifSi  obtained  the  bond  of  thepi  without  regard  to  the 
question  whether  there  was  a  sale.  The  objection  to  this 
portion  of  the  charge  rests  mainly  upon  the  assumption  that 
the  testimony  of  the  defense  was  controlling,  and  that  cer- 
tain facts  were  proved.  The  exception  was  geneml,  and  no 
request  was  made  to  the  court  to  call  the  attention  of  the 
jury  to  these  facts,  as  should  have  been  done  if  they  were 
deemed  impoilant  The  first  part  objected  to  was  mani- 
festly correct ;  and  even  if  the  balance  had  been  erroneous, 
the  exception  was  not  well  taken*  But  we  think  the  whole 
of  it  was  sound,  and  not  liable  to  exception. 

No  other  points  are  made  which  demand  partioolar  oon* 
sideration. 

The  judgment  should  be  affirmed. 

All  concur,  except  Chubch,  Ch.  J«,  and  "Rapalsjo,  J., 
not  voting.    Folger,  J.,  concuring  in  result. 

Judgment  affirmed* 
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^  e^l  Maky  Stone,  Respondent,  v.  William  J.  Lord.  Appellant. 

Where  by  a  contract  for  the  sale  of  lands,  the  vendor  a^^'eed  to  pay  all 
taxes  and  assessments,  from  its  date,  until  the  purchase-money  was  paid 
as  provided,  and  then  to  convey  by  warranty  deed,  and  where  at  the  time 
fixed  for  performance  of  the  contract,  thei*e  were  taxes  and  assessments 
upon  the  lands.  Held,  that  upon  I'efusal  of  the  vendor  to  perfoi-m,  the 
vendee  was  enftled  to  maintain  an  action  for  specific  pei-foiinance ; 
that  she  was  not  confined  to  an  action  at  law  upon  the  covenant  to  pay 
the  taxes. 

The  vendor  tendered  a  deed,  executed  by  himself  and  wife,  containing  a 
covenant  on  the  part  of  the  gi*antee,  to  pay  such  taxes  and  assessments, 
upon  objection  being  made  he  struck  out  said  covenant.  JSeldt  that  the 
vendee  was  not  i^equii-ed  to  accept  the  same,  as  the  alteration  without 
the  consent  of  the  wife  did  not  i-emedy  the  defect,  and  it  vitiated  the- 
deed. 

(Arguea  January  26, 1880;  decided  February  8, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  afltaning 
a  judgment  m  favor  of  plamtiff,  entered  upon  a  decision  of 
the  coui-t  on  trial  without  a  jury. 

This  action  was  brought  for  the  specific  performance  of  a 
contract,  for  the  sale  by  defendant,  and  the  purchase  by 
plaintiff,  of  certain  lands  therein  described. 

By  the  contract  plaintiff  agreed  to  pay  the  purchase-price 
one  year  from  date,  defendant  covenanted  to  pay  all  taxes 
and  assessments,  imposed  on  the  premises  from  the  date  of 
the  conti-act,  until  such  payment  was  made,  and  upon  such 
payment  to  deliver  a  warranty  deed,  executed  by  himself 
and  wife.  The  coui-t  found  that  in  the  year  1873,  the  de- 
fendant, at  the  request  of  the  plaintiff,  at  a  public  sale,  bid 
off  certain  property,  situated  in  the  city  of  Rochester,  and 
also  the  premises  described  in  the  contract,  and  paid  the 
amount  of  his  bid  thereon,  and  also  paid  taxes  properly 
chargeable  on  said  premises,  and  incurred  expenses  in  regard 
thereto.  That  at  the  time  such  purchase  was  made,  it  was 
orally  agreed  between  plamtiff  and  the  defendant  that  plain* 
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tiff  should  repay  to  tho  defeuduut  the  utnouut  paid  by  him  in 
such  purchase,  aud  all  luoueys  paid  by  the  defendaut  on 
account  of  such  hind,  aud  a  fair  price  for'  his  services,  and, 
upon  such  paymeut  by  the  plaintiff,  all  such  pi*emises  should 
.be  conveyed  by  the  defendant  to  the  plaintiff.  That  the 
plaintiff  failed  to  pay  to  the  defendant  the  amount  so  advanced 
by  him  on  such  sale,  and  for  such  expenses  paid  by  him  and 
for  his  seiTices,  and  the  defendaut  commenced  an  action  of 
ejectment  against  the  pei-son  in  possession  of  said  premises 
to  recover  the  possession  thereof  which  to  that  time  had 
remained  under  the  control  of  the  plaintiff.  That  the  plaintiff 
thereupon  negotiated  with  the  defendant  in  regard  to  the 
amount  due  him  for  the  payments  made  by  him,  expenses  and 
services,  after  deducting  amounts  property  to  be  deducted 
therefrom,  and  a  sum  was  finally  settled  upon  by  com- 
promise as  the  amount  to  be  paid  to  the  defendant  for  the 
balance  due  him.  That  the  plaintiff  was  unable  to  raise  all 
the  money  to  pay  the  defendant  the  sum  so  agi-eed  upon,  and 
it  was  agreed  between  them  that  defendant  should  convey  to 
the  plaintiff  all  the  said  premises  except  those  described  in 
the  contract  so  set  out  in  plaintiff's  complaint;  that  the 
plaintiff  should  borrow  from  the  savings  bank  what  money 
he  could  on. a  mortgage  of  the  property  conveyed  and  pay 
the  defendant  the  amount  due  him,  so  far  as  such  money 
would  extend ;  that  such  amount  as  should  remain  unpaid 
should  be  tho  consideration  to  be  paid  in  a  contract  for 
the  premises  so  to  remain  unconveyed.  That  in  pursuance 
of  such  agreement  the  defendant  conveyed  to  the  plaintiff 
all  the  lands,  except  those  described  in  said  contract,  by 
deed,  with  a  covenant  of  warranty  of  title  thereof,  except 
as  against  taxes  assessed  thereon ;  that  the  plaintiff  executed 
a  mortgage  thereon,  and  paid  over  to  the  defendant  the 
net  avails  of  such  mortgage  in  part  payment  of  the  amount 
so  liquidated  as  due  to  him  as  aforesaid,  and  that  after  such 
payment  there  remained  due  an  unpaid  to  the  defendant  the 
sum  of  $148.45.  That  thereupon  the  contract  set  out  in  the 
plamtiff 's  complaint  was  made,   executed  and.  delivered. 
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That  the  plaintiff  has  fully  paid  to  the  defendant  the  amount 
agreed  to  be  paid  by  the  said  contract,  and  has  fully  per- 
formed said  contract  on  her  part.  That  the  plaintiff 
prepared  a  deed  accoiniing  to  the  terms  of  said  contract 
and  tendered  the  same  to  the  defendant  for  execution,, 
but  the  defendant  refused  to  execute  the  same,  and  wholly 
refused  to  execute  any  such  deed  as  was  agreed  to  be 
executed  in  and  by  the  terms  of  such  contract.  It  ap- 
peared that,  at  the  time  payment  was  made,  there  were 
taxes  and  assessments  to  the  amount  of  $35.65.  Defendant 
tendered  a  deed  executed  by  himself  and  wife  and  acknowl- 
edged, which  contained  a  clause  to  the  effect  that  the  convey- 
ance was  subject  to  all  unpaid  taxes  which  the  gi*antee  assumes 
and  agrees  to  pay.  The  deed  being  objected  to,  defendant 
erased  this  clause  and  tendered  it  as  so  altered. 
Further  facts  appear  in  the  opinion. 

IL  D.  Tucker  and  Wm.  E.  Edmonds,  for  appellant.  The 
plaintiff  had  a  perfect  remedy  at  law  on  the  covenant  in  the 
contract  to  pay  taxes.  (2  Washb.  on  Real  Prop.,  262,  263; 
Cbfe  V.  Hughs,  54  N.  Y.,  444,  449;  2  Story  Eq.  Jur.,  §  716, 
717;  Losee  v.  Marey,  57  Barb.,  561.)  A  tender  of  a  proper 
deed  was  necessary  to  put  defendant  in  default.  {FxdUr  v. 
Hubbard,  6  Cow.,  13,  17.)  It  is  competent  to  the  parties  to 
consent  to  the  alteration  of  a  deed,  after  it  is  executed,  and 
then  it  takes  effect  as  a  new  execution  of  it.  {Penny  v. 
Corwith,  18  J.  R,  499,  502;  Wooley  v.  CanstarU,  4  id.,  54, 
59.)  In  delivering  the  deed,  defendant  intended  to  vest  the 
title  in  plaintiff ;  and  plaintiff  was  willing  to  receive  it.  That 
was  enough  to  vest  the  title.  (Bracket  v.  Volney,  28  N.  Y., 
833,  340,  341.)  It  did  not  merge  or  extinguish  the  cove- 
nant in  the  contract,  and  could  not,  unless  such  was 
the  jMirties'  intention.  {Morris  v.  Witcher,  20  N.  Y.,  41.) 
This  finding  oi  fact  by  the  learned  judge  is  directly  in 
conflict  widi  the  terms  of  the  covenant  and  vitiates  the 
judgment  based  on  it.  It  was  error  in  law,  and  this  court 
should  correct  it       {TomUnson  v.    Ths  Mayor,   etc.,   44 
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K  Y.,  601,  603,  605.)  Plaintiff  has  no  right  in  equity  to 
claim  to  be  in  any  better  condition  as  to  her  liability  to  pay 
taxes  than  before  the  contract  was  made.  {Duft/  v.  Dono» 
vaUj  53  N.  Y ,  634.)  Courts  of  equity  will  not  decree 
specific  performance  m  cases  of  fraud,  mistake  or  a  hard  and. 
unreasonable  bargain,  or  whore  a  decree  would  produce 
injustice.  (Mathews  v.  Terwilleffer,  53  N.  Y.,  634.)  It 
must  be  a  fair  case,  just  and  reasonable,  founded  on  an 
adequate  consideration,  free  from  all  surprise,  and  not  uncon- 
scionable. {Seymour  y.  Delaney,  3  Cow.,  445,  450;  JSur^ 
Ung  V.  Eing^  66  Barb.,  633;  Losee  v.  Morey^  57  id.,  561.) 

Oscar  Craigj  for  respondent.  Although  the  plaintiff 
might  have  been  entitled  to  relief  had  she  accepted  the  deed 
tendered  by  the  defendant,  yet  such  acceptance  was  not 
obligatory.  {Loaee  v.  Marey,  57  Barb.,  661;  Morris  v. 
Wttcker,  20  N.  Y.,  41;  Runddl  v.  Lahey,  40  id.,  513; 
RemmgUm  v.  Paimer^  63  id.,  31.)  The  deed  tendei-cd 
by  defendant  does  not  affect  the  plaintiff's  right  to  a  new 
deed,  in  any  view  of  what  occurred  between  the  parties  on 
the  occasion  of  such,  tender.  (JPord  v.  James^  4  Keycs,  300; 
BrachettY.  Barney,  28  N.  Y.,  333;  Hoagy.  Owen,  60  Barb., 
34;  Fmda  v.  Sage,  48  N.  Y.,  181,  183.)  Irrespective  of 
the  question  of  delivery,  the  deed  itself  was  void  as  to  sub- 
sequent purchasers  or  incumbrancers,  because  neither  as  to 
the  grantor  who  made  the  alteration,  nor  as  to  his  wife  who 
was  not  present,  was  there  any  subsequent  attestation  of  the 
*  execution  of  the  same  by  a  witness  or  certificate  of  acknowl- 
edgment.  (1  R.  S.,  689  [738]  §  137;  Penny  v.  Oarwith, 
18  J.  R.,  499;  1  R.   S.,  690  [739],  §  144,  p.  707  [756], 

MnjLEB,  J.  No  sufficient  reascm  is  given  why  the  plaintiff 
is  npt  entitled  to  maintain  an  equitable  action  for  a  specific 
performance  of  the  contract  entered  into  between  hei^lf 
and  the  defendant  She  had  a  right  to  such  a  conveyance  as 
the  contract  called  for  and  was  under  no  obligation  to  pursue 
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a  remedy  by  an  action  at  law  upon  the  covenant  of  the 
clefcDdant  in  the  contract  to  pay  all  taxes.  Even  if  an 
action  at  law  might  have  been  maintained  to  recover  the 
amount  of  the  taxes  mentioned  in  the  contract,  it  cannot 
affect  a  suit  in  equity  for  the  delivery  of  a  proper  deed : 
{Losee  v.  Matey ^  57  Barb.,  561.) 

The  alteration  made  by  the  defendant  in  the  deed  tendered 
))y  him  to  the  plaintiff  after  its  execution,  by  striking  out 
the  covenant  making  the  premises  convoyed  subject  to  taxes, 
rendered  it  ineffective  to  vest  a  perfect  title  in  the  plaintiff. 
The  deed  had  been  executed  by  the  defendant  and  his  wife, 
and  the  change  made  was  without  the  authority  of  the  wife 
and  therefore  did  not  remedy  the  defect  alleged,  even  if  the 
right  of  the  plaintiff  under  the  contract,  as  insisted  upon  by 
the  defendant,  was  undisturbed.  The  dee(J  was  vitiated  by 
reason  of  the  alteration,  and  the  plaintiff  was  not  bound  to 
accept  the  same  in  the  form  in  which  it  then  was. 

The  claim  of  the  defendant's  comisel,  that  the  agreement 
to  pay  taxes  was  without  consideration,  is  not  well  taken. 
This  position  rests  upon  the  assumption  that  in  the  account 
of  the  defendant  furnished  upon  the  adjustment  of  the 
defendant's  claim,  no  charge  was  made  for  any  such  taxes, 
although  there  is  a  charge  for  taxes  paid  upon  the  city  prop- 
ei*ty,  which  the  defendant  had  purchased  at  sheriff's  sale  and 
held  for  the  plaintiff's  benefit;  and  that  the  difference 
between  the  amount  of  the  defendant's  account  and  the 
amount  at  which  it  was  finally  an*anged — some  thiily  odd 
dollars — was  the  cost  of  the  ejectment  suit  brought  by  tlie 
defendant  against  the  plaintiff.  The  plamtiff,  on  the  other 
hand,  claims  that  the  consideration  was  agreed  upon  as  a 
compromise  of  conflicting  claims  and  in  settlement  of  the 
ejectment  suit,  and  that  the  payment  of  the  taxes  with  the 
trifling  sum  in  addition  was  covered  by  the  covenant  of  war- 
ranty, and  that  the  consideration  expressed  in  the  land  con- 
tract was  raised  from  $114.73  by  adding  $33.72,  making 
$148.45,  with  the  intention  to  cover  the  unpaid  taxes.  There 
was  no  direct  evidence  in,  regard  to  this,  but  there  was  testi. 
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mony  upon  the  trial  showing  that  a  compromise  was  agreed 
upon  between  the  parties,  and  the  judge  found  that  an  amoimt 
was  settled  upon  by  compromise  as  the  sum  to  be  paid  to  the 
defendant  for  the  balance  due  him.  This  finding  is  conclu- 
sive upon  the  question  considered.  It  may  also  be  remarked 
that  the  written  contract  merged  all  prior  negotiations  and, 
under  the  circumstances,  must  be  considered  as  a  settlement 
of  all  previous  controversy  between  the  parties. 

The  counsel  for  the  defendant  claims  that  the  judge  erred 
in  finding  as  a  fact  that  the  deed  tendered  by  plaintilT  to 
defendant  was  according  to  the  terms  of  the  contract,  and 
that  the  judgment  based  and  entered  on  such  finding  is  eiTo- 
neous.  In  connection  with  the  finding  referred  to,  the  judge 
also  found  that  the  deed  was  tendered  to  the.  defendant  for 
execution,  but  the  defendant  refused  to  execute  the  same, 
and  wholly  refused  to  execute  any  such  deed  as  was  agreed 
to  be  executed  in  and  by  the  terms  of  the  contract.  It  can- 
not l>e  doubted  that  the  defendant  refused  to  execute  any 
deed  that  the  contract  called  for ;  and  as  the  plaintiff  was  not 
required  to  tender  a  deed,  the  finding  objected  to  is  not 
material  and,  therefore,  is  no  ground  for  reversing  the 
judgment. 

We  are  of  opinion,  however,  that  the  part  of  the  judgment 
which  provides  for  the  payment  of  taxes  to  May  4,  1876, 
should  be  modified  so  as  to  read  from  May  4,  1875,  and  with 
this  modification,  the  same  should  be  affirmexl,  without  costs 
to  either  party  in  this  court. 

All  concur. 

Judgment  accordingl3\ 

SiCKipis— Vol.  XXIV.        9 
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The  People  ex  rcl.  Abram  H.  Dailey,   Respondent,  v. 
.    Walter  L.  Livingston,  Appellant. 

Where,  under  an  adverse  judgment  in  an  action  in  the  nature  of  a  quo  toar^ 
rarUo,  the  defendant  who  was  in  the  possession  of  the  of&ce,  having  a 
certificate  of  election  fi'om  the  duly  constituted  board  of  canvassers,  was 
removed  from  the  office  ;  held,  that  upon  reversal  of  the  judgment  here, 
the  court  had  power  and  it  was  pi'oper  to  compel  restitution  of  the 
rights  lost  by  means  of  the  enx)neou8  judgment  (Code  of  Civil  Pro- 
cedure, }  1323) ;  also,  that  the  court  could  not  look  into  the  case  to  see 
which  way  the  merits  inclined  as  between  the  two  contestants ;  the 
defendant  having  the  adjudication  in  his  favor  required  by  the  statutes, 
and  by  virtue  of  it  having  held  and  exercised  the  office,  this  is  conclu- 
sive until  the  certificate  has  been  corrected  or  shown  to  be  false  by 
judicial  determination.     (1  R.  8.,  118,  }  17.) 

(Argued  January  27, 1880;  decided  February  3, 1880.) 

The  nature  of  the  motion  and  the  facts  appear  m  the 
ophiion. 

Walter  L.  Ltvingstony  appellant  in  person.  The  appellant 
was  deprived  of  the  books,  papers  and  insignia  of  office 
by  the  judgment  of  ouster.  (Old  Code,  §  437;  LoU  v. 
Sweezey,  29  Barb.,  87,  88,  95.)  This  court,  on  revers- 
ing the  judgment  of  ouster,  has  the  power  to  compel  restitu- 
tion of  the  same  to  him.  (New  Code,  §  1323;  Marvin  v. 
Brewster  Iron  Mining  Co.,  56  N.  Y.,  671.)  The  judgment 
of  ouster  having  been  reversed,  the  rightsbof  the  parties 
remain  precisely  what  they  wei'c  previous  to  the  trial  of  the 
issues  ;  and  the  appellant  is  entitled  to  restitution  from  the 
relator  of  all  that  was  acquired  by  the  latter,  by  virtue  of 
the  erroneous  judgment.  (Freeman  on  Judgment,  §§  481, 
482,  483;  Bank  of  the  U.  S.  v.  Bank  of  Washington,  6 
Peters,  8-16,  17-19;  Clark  v.  Finney,  6  Cowen,  299;  Close 
V.  Stuart,  4  Wend.,  95-98;  Sturges  v.  Allis,  10  id.,  354; 
Maghee  v.  Kelhg,  24  id.,  31,  32;  Lott  v.  Sweezey,  29  Barb., 
87;  Warmbaugh  v.  Gates,  8  N.  Y.,  138;  Coster  v.  Peters, 
4  Abb.  [N.  S.],  63,  54;   Wilsm  v.  Palmer,   11  Hun,  327; 
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McGmkin  v.  Coulter,  2  Jones  &  Spencer,  328;  Green  v.  Mar- 
tin, 1  HHton,  358, 363,  365;  Hally.  Einmons,  11  Abb.  [N.  S.], 
435,  436;  Chambei^lain  v.  Chohs,  35  N.  Y.,  477;  People 
V.  Johnson,  38  id.,  63-66;  Daioley  v.  Brawer,  4  How.,  17-20; 
Marvin  v.  The  Brewster  Iron  Mining  Co.,  56  N.  Y.,  671; 
Allenv. Robinson,  17 Minn.,  113,  117,  118;  EwingY.Thomph 
son,  43  Penn.,  373.)  It  makes  no  difference  in  this  respect 
that  a  new  trial  is  still  to  be  had  between  the  piirties,  and 
that  the  right  to  the  thing  to  be  restored  remains  yet  to 
be  determined.  {Sturges  v.  Allis,  10  Wend.,  354;  Close 
V.  Stuart,  4  id.,  95-98;  Lott  v.  Sweezey,  29  Barb.,  87; 
Coster  V.  Peters,  4  Abb.  [N.  S.],  53,  54;  Marvin  v.  Tlie 
Brewster  Iron  Mining  Co,,  56  N.  Y.,  671;  Marshall  v. 
Macy,  9  Week.  Dig.,  21.)  The  relator  is  without  the 
slightest  shadow  of  title  to  the  office.  {Rochester,  etc,  R. 
R.  V.  Clark  Jfational  Bank,  60  Barb.,  235-248;  Mayor,  etc, 
V.  Flagg,  6  Abb.,  296-302;  People  v.  Albertson,  6  How., 
363,  364.)  If  the  relator  were  an  officer  de  facto,  he  could 
not  stand  upon  that  on  this  motion.  {Mayor  v.  Flagg,  6 
Abb.,  296-302;  People  v.  Allen,  42  Barb.,  203-208.)  The 
certificate  of  election  of  the  board  of  county  canvassers, 
is  conclusive  evidence  of  the  appellant's  title  to  the  office 
tuitil  a  judgment  of  ouster  shall  have  been  obtained  against 
him.  (1  R.  S.,  118  [m.  p.],  §  17  ;  id.  [6th  ed.],  417,  §  22; 
People  v.  Jones,  17  Wend.,  .81,  84,  85;  People  v.  Vail,  20 
id.,  12,  13,  14;  Morgan  v.  Quackenbitsh,  22  Barb.,  72,  79, 
80;  People  Y.  Lacoste,  37  ^.Y.,  192,  194,  195;  McCrary, 
Am.  Laws  of  Elections,  §  221,  p.  159,  and  cases  cited  ; 
Bolan  V.  The  Mayor,  68  N.  Y.,  280,  281.)  It  entitles  him 
to  the  present  possession  of  the  books,  papers  and  insignia  of 
office,  particularly  as  against  a  pei-son  without  color  of  title. 
(19  Alb.  L.  J.,  142;  Matter  of  Baker,  11  How.,  418;  People 
V.  Stevens,  5  Hill,  616,  621,  630;  Matter  of  Bagley,  27 
How.,  151;  Matter  of  Bartlett,  9  id.,  414;  Matter  of  Whit- 
ing,  2  Barb.,  513;  People  v.  Allen,  42  id.,  203;  Copeey. 
Davis,  8  How.,  367;  High  on  Extraordinary  Remedies,  63, 
§§  74,  75;    People  v.  Head,  25  111.,  325;  Supervisors  v. 
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OMally,  1  Wis.  Leg.  News,  149,  19;  Alb.  L.  J.,  142; 
Hilly.  State  of  Ala.,  1  Ala.,  559;  JJcebe  v.  liohmson,  52 
id.,  66;  Croivell  v.  Lambert,  10  Minn.,  369-375;  State  v. 
Shcj-wood,  15  id.,  221;  AUcn  v.  liobimfm,  17  id.,  113; 
Eicing  v.  Thomi^son,  43  Peiiu.,  373.)  Before  the  relator 
caa  be  entitled  to  the  posscs^sion  of  the  books  and  papers 
of  the  office,  there  must  be  a  judgment  in  force  declaring 
him  entitled  to  the  office.  (Code,  §§  436,  437,  438;  People 
V.  Thatcher,  55  N.  Y.,  537.) 

A.  11.  Dailey,  relator  in  person.  The  awarding  of  resti- 
tution, under  section  1323  of  the  Code  of  Civil  Procedure, 
rested  in  the  discretion  of  the  court,  and  was  in  no  sense  an 
a])solute  right.  {Coster  y.  Peters,  7  Rob.,  387.)  As  the 
only  mode  of  trying  the  question  of  title  to  a  puljlic  office, 
is  by  a  civil  action  under  the  Code  of  Procedure, 
section  1323  of  the  Code  of  Civil  Procedure  cannot  apply  to 
such  actions.  {People  v.  Thacher,  55  N.  Y.,  525;  Code  of 
Proc,  §  11;  Code  of  Civil  Proc,  §  191;  Code  of  Proc,  §§ 
428,  432,  434-441;  1  R.  S.  [6lh  ed.],  424;  PeopleY.  Conk- 
lin,  5  Ilun,  452;  People  v.  Conover,  6  Abb.,  220;  State  v. 
Johnson,  40  Geo.,  1G4;  People  v.  Connor,  13  Mich.,  238; 
Welch  V.  Cook,  7  IIow.,  282.)  Execution  shall  only  issue 
to  collect  costs.  {Peojjle  v.  Snedeker,  3  Abb.,  233;  Matter 
of  Welch,  14  Barb.,  396;  Conover  y.  Devlin,  24  id.,  587; 
People  v.  Conover,  6  Abb.,  220;  Matter  of  Davis,  19  How., 
323;  Demarest  v.  Fairchild,  8  Ilun,  334;  affirmed,  67  N. 
Y.,  334;  Palmer  v.  Foley,  45  How.,  110;  Matter  of  Davis, 
19  id.,  323,)  A  judgment  in  quo  warranto  is  declaratory 
merely,  the  bringing  of  the  action  gives  the  court  no 
jurisdiction  over  the  office  in  dispute,  and  the  rendition  of 
the  judgment  as  to  the  right  to  the  office  confers  no  power 
upon  it  to  enforce  such  judgment.  {Staie  ex  rel  Fvlgham 
V.  Johnson,  40  Geo.,  164;  State  v.  Taylor,  etc.,  15  Oliio 
State,  137;  People  v.  ' Connor,  13  Mich.,  238;  People  v. 
Phillips,  1  Denio,  388,  399;  Conover  v.  Devlin,  24  Barb., 
587.)    In  re  Davis  (19  How.,  323);  In  re  Benjamin  Welch 
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(14  Barb.,  396).  {Pecple  v.  Tieman,  30  Barb.,  193;  Dolan 
V.  The  Mayor,  68  N.  Y.,  274;  Paopk  v.  Nostrami,  46  id., 
375.)  The  election  gives  the  right  to  the  office,  not  the 
return.  (People  v.  Pease,  30  Barb.,  592;  People  v.  Cook, 
8  N.  Y.,  82;  People  v.  Pease,  27  id.,  45  ;  Pecple  v.  Thatcher, 
55  N.  Y.,  525.)  The  rule  is  settled  in  this  State  that  where 
judgments  are  reversed  and  new  trials  ordered,  restitution 
will  not  be  awarded.  {Estus  v,  Baldwin,  9  How.,  81; 
Young  v.  Brush,  18  Abb.,  179;  Marvin  v.  Brewster  Iron 
Mining  Co.,  56  N.  Y.,  671.) 

FoLGER,  J.  This  is  a  motion  to  amend  the  judgment 
heretofore  given  in  this  cpso,  by  adding  to  it  a  command  that 
the  relator  surrender  to  the  defendant,  all  the  books,  papers 
and  insignia  of  office  belonging  or  appertaining  to  the  office 
of  surrogate  of  Kings  county,  and  the  rooms  appropriated 
to  the  use  of  that  officer  and  his  clerks.  In  shorter  phrase, 
it  is  a  motion  to  compel  restitution  to  the  defendant  of  a 
right  lost  by  an  erroneous  judgment. 

The  1323rd  section  of  the  New  Code  provides  that  where 
a  final  judgment  is  reversed  on  appeal,  the  appellate  coui-t 
may  compel  restitution  of  a  right  lost  by  means  of  the  erro- 
neous judgment.  The  facts  of  the  case  bring  it  within  Ao 
grasp  of  that  section.  The  judgment  of  the  court  below  in 
favor  of  the  relator  has  been  reversed  on  appeal  by  this 
appellate  court.  By  means  of  that  judgment,  held  by  this 
court  to  be  erroneous,  the  defendant  lost  a  right.  He  had 
the  certificate  from  the  duly  constituted  board  of  canvassers 
that  he  was  duly  elected  to  the  office  of  surrogate  of  Kings 
county ;  he  had  taken  the  office  thereunder,  and  was  enjoying 
the  emoluments  of  the  office.  That  certificate  was  the  evi- 
dence of  his  election,  in  the  first  mstance.  It  gave  him,  at 
least  the  prima  facie  right  to  take  the  office,  and  exercise  its 
powers  and  perform  its  duties,  and  receive  the  emoluments 
thereof.  It  is  conclusive,  until  it  has  been  corrected  or  shown 
to  be  false  by  a  judicial  determination.  (1  R.  S.,  118,  §  17.) 
This  has  not  been  done;  for  though  an  action  has  been 
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brought  which  aims  at  that,  it  has  not  yet  come  to  aii  end 
in  a  valid  and  abiding  judgment.  And  though  it  in  still 
pending,  and  a  new  trial  to  be  had  in  it,  it  does  not  yet  take 
from  the  defendimt  his  prima  fade  right,  as  above  stated. 
Until  there  is  a  judgment  in  the  case  that  declares  the 
defendant  wrongfully  in  the  possession  of  the  certificate  of 
'  electiouj  and  adjudges  the  relator  the  duly  elected  officer, 
the  latter  has  no  color  of  title  to  the  office  and  no  right  to 
occupy  it.  His  claim  rests  until  then  entirely  in  allegation. 
By  a  reversal  of  the  judgment  as  en*oneous,  he  is  put  back 
to  where  he  was  before  the  trial,  when  it  is  plain  that  he 
could  not  have  lawfully  assumed  to  exercise  the  power  of 
the  office  ;  while  by  the  reversal  of  ^  the  judgment  it  is  as  if 
no  judgment  had  ever  been  rendered ;  and  the  certificate  of 
election  held  by  the  defendant  stands  as  the  only  adjudica- 
tion, and  that  is  that  he  was  duly  elected  to  the  office. 
(Uhzted  States  v.  Addison^  6  Wall.,  296;  AiulUors  of  Wayne 
V.  JBenoit,  20  Mich,,  176.)  Thus  the  case  is  one  in  which 
the  public  interests,  as  well  as  the  private  interests  of  the 
defendant,  call  for  the  exercise  of  the  power  of  the  court  to 
compel  the  relator  to  withdraw  from  the  office  and  to  give  it 
back  to  the  defendant. 

There  have  been  cases  in  which  it  has  been  held  inexpedi- 
ent to  award  restitution ;  they  were  cases  in  which  a  judg- 
ment had  been  reversed  and  a  new  trial  ordered.  They  went 
upon  grounds  of  expediency  peculiar  to  themselves,  and  did 
not  declare  it  erroneous  to  award  restitution  in  cases  clearly 
calling  for  that  action,  as  does  this. 

The  provisions  of  the  Bevised  Statutes  to  compel  the 
delivery  of  books  and  papere  by  a  former  officer  to  a  suc- 
cessor, or  by  a  usurper  to  a  real  officer,  do  not  interfere  with 
the  action  of  an  appellate  court,  in  such  a  case  as  this. 

Nor  can  we  look  into  the  case,  to  see  >vhich  way  the 
merits  of  it  incline,  as  between  these  two  contestants.  One 
is  but  a  claimant ;  the  other  has  the  adjudication  in  his  favor 
required  by  the  statutes  of  the  State,  equal  in  dignity  and 
force  to  those  by  which  almost  all  the  public  offices  in  the 
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commonwealth  are  held,  exercised  and  enjoyed;  and  by 
virtue  of  it  he  did  hold  and  exercise  the  office.  He  was  the 
de  facto  officer,  with  color  of  title.  The  prima  facie  foitse 
of  that  adjudication,  and  actual  possession  under  it,  must  be 
yielded  to,  and  eflect  given  to  it  in  favor  of  the  defendant. 

The  motion  should  be  granted,  without  costs 

All  concur. 

Ordered  accordingly. 


Juan  M.  Spinetti,  Respondent,  v.  The  Atxas  Steamship 
Company  (Limited),  Appellant. 

The  term  *'  mariners  "  includes  a  purser  permanently  attached  to  a  vessel ; 
and  a  theft  or  embezzlement  by  him  is  included  in  the  term  **  barratiy." 

Plaintiff  shipped,  on  boai*d  of  one  of  defendant's  steamships,  a  quantity 
of  gold  coin,  I'eceiving-  a  bill  of  lading,  which  contained  a  clause  exempt- 
ing* defendant  from  liability  for  any  loss,  etc,  resulting  fi*om  the  fol- 
lowing causes,  jtmong  others :  "Theft  on  land  or  afloat,  '*  •*  barititry  of 
master  or  mariners."  A  portion  of  the  money  was  stolen  en  route.  In 
an  action  to  I'ecover  for  the  loss,  the  evidence  tended  to  show  that  the 
theft  was  perpetrated  by  the  purser.  The  court  chai'ged,  in  substance, 
that  if  the  gold  was  lost  by  the  theft  of  the  purser  the  defendant  was 
liable.  Held,  error ;  that  in  such  case  defendant  was  exempted  from 
liability  by  the  clause  against  bai*ratiy ;  also,  held,  that  if  the  purser 
could  not  be  considered  a  mariner,  so  that  the  clause  against  barratiy 
did  not  apply  to  him,  then  the  case  was  within  the  exemption  as  to  theft. 

J>e  HotJischild  v.  -R.  M.  S,  P.  Co,  (7  Exch.,  734),  Smmuma  v.  Law  (3  Keyes, 
217),  distinguished  j  Taylor  v.  i.,  etc,,  S.  S.  Co.  (L.  R.  [9  Q.  B,],  546), 
disapproved. 

The  difference  in  the  views  of  the  courts  of  England*  from  those  of  the 
courts  of  this  State,  as  to  the  meaning  of  the  words  "  theft "  and 
•*  thieves  "  in  policies  of  insurance,  i>ointed  out. 

BpineUi  v.  A.  J8.  iS.  Co.  (14  Hun,  100),  reversed. 

(Argued  November  20, 1879 ;  decided  February  27, 1880.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdiot. 
(Beported  below,  14  Hun,  100.) 
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This  action  wiis  brought  to  recover  the  value  of  a  bag  of 
American  gold  coin  containing  $5,000,  belonguig  to  plain- 
tiff,  shipped  on  board  defendant's  steamship  Corinth  at  New 
York,  to  be  carried  to  Maracaibo  via  Curacoa. 

Two  boxes  of  coin  were  shipped  by  plaintiff.  Upon 
arrival  at  Maracaibo  it  wjw  discovered  that  one  of  the  boxes 
had  been  opened,  and  the  bag  of  coin  in  question  abstracted. 
Defendant  claimed  exemption  from  liability  under  certain 
clauses  in  the  bill  of  lading  delivered  by  it  to  plaintiff's 
agent,  which  are  set  forth  in  the  opinion.  The  material 
facts  are  also  there  stated. 

Everett  P.  Wheeler^  for  appellant.  Robbery  "  on  the 
high  seas,  or  in  any  open  roadstead,  or  in  any  haven,  basin 
or  bay,  or  in  any  river  where  the  sea  ebbs  and  flows,"  is 
piracy  by  the  law  of  nations  and  by  statute.  (1  Kent  Com., 
183,  185;  U.  S.  Rev.  Stat,  §  5370,  re-enacting  Act  of  May 
15,  1820.)  The  words  "  thieves  on  land  or  afloat,"  in  a 
policy  of  in&urance,  include  a  loss  by  theft  on  the  part  of  the 
ship's  company.  (-4m.  Lis.  Go.  v.  Bryan^  26  Wend.,  563; 
1  Hill,  25.)  An  employer  may  stipulate  for  exemption  from 
damages  for  the  negligence  of  his  servants.  (Bzssel  v.  JV^. 
r.  O.  R.  B.,  25  N.  Y.,  ,442;  Craffin  v.  JV.  Y.  0.  R,  i?., 
51  id.,  61;  (7ar?' v.  Lancashire  and  Y.  R,  Co.,  7  Excheq., 
707.)  In  thje  case  at  bar  the  words  "  theft  afloat"  have  no 
meaning,  unless  applied  to  theft  by  the  ship's  companj-. 
{Dd.  L.  and  W.  R.  R.  v.  Bawns,  58  N.  Y.,  573,  578.) 
Theft  by  the  purser  is  barratry.  He  is  a  mariner  within  the 
meaning  of  the  bill  of  lading,  i,  e,,  one  employed  wholly 
upon  the  sea.  (Malyne,  Lex  Mercatoria,  chaps.  22,  23,  pp. 
102,  104;  1  Conkling  (Admiralty  Pi-actice,  108,  note  b.); 
McLachlan  on  Shipping,  146,  148;  77ie  Gratitudine,  3  C. 
Bob.,  240,  257;  The  Jane  and  Matilda,  1  Hagg.  Adm., 
187;  Ex  parte  Thompson,  4Bradf.,  154,  159;  Smith  v.  T/ie 
Sloop  Pekin,  Gilpin,  203;  Woolverton  v.  Lacey,  8  Monthly 
Law  Rep.,  672;  Wilsm  v.  The  Ohio,  Gilpin,  505;  2  Bou- 
vier,  Law  Diet.,  vol.  2,  p.  103  [14th  ed.].  Mariner;  Abbott 
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Law  Diet.,  vol.  2,  p.  83,  S.  P. ;  Boehm  v.  Gombe^  2  Maule 
&  Sel.,  172;  3  Kent's  Com.,  306;  U.  S.  R.  S.,  §§  4673, 
4574,  4575,  4511,  4612;  Hubbard  v.  Hubbard,  8  N.  Y., 
191, 199;  In  re  goods  of  Hayes,  2  Curties  Ec,  338;  Ex  parte 
Thompson,  4  Bradf.,  154,  159;  Kersey's  Eng.  Diet,  1721; 
Lemon's  Eng.  Diet.,  1783;  Anthony  and  Cleopatra,  act  3, 
scene  7.)  Under  the  law  of  principal  and  agent,  the  prin- 
cipal is  liable  for  the  negligence  of  his  agents,  acting  within 
the  scope  of  their  employment,  but  not  for  "the  unau- 
thorized, malicious  or  wilful  act  of  the  agent."  {Isaacs 
V.  Third  Ave.  R.  R.,  47  N.  Y.,  122;  Ih-azer  v.  Freeman, 
43  id.,  566;  VanderbiU  v.  Richmond  Turnpike  Co.,  2  id., 
479.) 

Joseph  H  Choate,  for  respondent.  The  theft  by  the 
purser,  breaking  open  the  box  and  abstracting  the  gold,  was 
not  **  theft  on  land  or  afloat,"  within  the  meaning  of  the 
exception  in  the  bill  of  lading.  (Taylor  v.  Liverpool  and 
Great  Western  Steam  Company,  L.  R.  [9  Q.  B.],  546 ;  De 
Rothschild  v.  Royal  Mail  Steamship  Packet  Co.,  7  Exch. 
[14  Eng.  L.  &  Eq.],  327;  Simmons  v.  Law,  3  Keyes,  217.) 
The  theft  of  the  pui-scr,  if  it  occurred,  was  not  **  barratry 
by  master  or  mariner/'  within  the  sense  of  the  bill  of  lading. 
(2  Selwyn's  Nisi  Prius,  Star,  969;  see,  also,  to  the  same 
eflTect,  2  Aniould  on  Ins.  [McLaehlan's  ed.],  713;  Nvtt  v. 
Bourdieu,  T.  R.,  323;  Uarle  v.  Rowcroft,  8  East,  126-140; 
HaOet  V.  Columbian  Ins.  Co.,  65  N.  Y.,  531.)  If  dc^ 
fendant's  witness,  the  purser,  is  to  be  believed,  when  he  says 
that  he  delivered  the  gold  as  he  received  it,  to  the  defendant's 
agents,  the  warehousemen  at  Curacoa,  it  necessarily  follows 
that  it  was  lost  while  in  warehouse  there,  and  for  such  loss 
the  defendant  is  clearlj'  bound  to  account;  and,  by  the 
mere  fact  of  such  loss,  negligence  on  its  part  is  presumed. 
Cochran  v.  Dinsmore,  49  N.  Y.,  249  ;  Steers  v.  T/ie  Liver- 
pool, etc..  Steams/lip  Co.,  57  id.,  1;  GleadeU  v.  Thomson, 
56  id.,  194.)  Negligence  could  be  inferred  from  the  cii-cum- 
stances  of  this  case.  {RusseU  Manufacturing  Co.  v.  N.  H. 
V   SiCKBLfr— Vol.  XXXV.        10 
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Steamboat  Co.,  60  N.  Y,,  121;  Lamb  v.  O.  and  A.  B.  R. 
Co.^  46  id.,  271.)  Commoa  caiTiera  can  restrict  their  lia- 
bility ouly  by  the  most  clear,  positive  and  specific  excep- 
tions in  their  contiucts,  and  general  clauses  like  the  one  in 
this  case  will  not  relieve  them  from  liability.  {Guillaume  v. 
Hamburg  and  Am.  Packet  Oo.,  42  N.  Y.,  212;  Edsall  v. 
The  Camden  and  Amhoy  R,  R.  Co.,  etc.,  60  id.,  661;  Mag- 
nin  V.  Dmsmore,  56  id.,  168;  Gleadell  v.  Thomson,  supra, 
66  id.,  194;  Wells  v.  The  Steam  Navigation  Co.,  8  id.,  375; 
Stoddard  v.  Long  Island  R.  R.  Co.,  5  Sandf.,  180.) 

Rapallo,  J.  The  clauses  in  the  bill  of  lading  of  which 
the  defendant  claims  the  benefit,  read  as  follows:  "The 
company  is  not  liable  for  any  loss  or  detention  of,  or  damage 
or  injury  to  the  goods,  or  the  consequences  thereof  occasioned 
by  any  or  several  of  the  following  causes  :  "  Among  the 
causes  enumerated  are  :  **  Theft  on  land  or  afloat."  **  Bar- 
ratry of  master  or  mariners."  **  Interruption  to  navigation 
by  ice."  "  Transhipments ;  any  act,  neglect  or  default  of  the 
pilot,  master,  mariners,  engineers,  servants  or  agents  of 
the  company."  The  bill  of  lading  was  of  two  boxes  of 
specie. 

The  court,  at  the  trial,  charged  the  jury  that  **  theft  by 
the  purser  was  not  barratry,  and  if  lost  by  such  means  the 
defendant  was  liable."  Also  that  **for  the  theft  by  the 
purser,  if  the  gold  was  lost  by  his  theft,  the  company  was 
liable."     Exceptions  were  taken  to  these  rulings  separately. 

The  sum  of  $5,000  was  abstracted  from  one  of  the  boxes 
during  its  transit  to  Maracaibo,  and  there  was  evidence 
tending  to  show  that  it  had  been  abstracted  by  the  purser 
during  the  voyage  from  New  York  to  Curacoa. 

There  was  nothing  to  show  that  the  defendant  was  guilty 
of  any  fault  in  the  employment  of  the  purser.  The  onl}*^ 
evidence  on  the  subject  was  that  he  had  been  in  the  employ 
of  the  company  two  or  three  years,  had  come  to  it  well 
recommended,  and  it  had  no  fault  to  find  with  him  and  had 
heard  nothing  to  his  detriment. 
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The  validity  of  the  exemption  clause  iu  the  bill  of  lading 
is  not  questioned,  and  the  only  questions  discussed  relate  to 
its  construction. 

The  fii-st  exemption  is  from  loss  ^'  by  theft  on  laud  or  afloat." 
If  the  pui-scr  is  to  be  regarded  as  comprehended  within  the 
term  ^'  marinei's,"  there  can  be  no  doubt  of  the  exemption 
of  the  defendant  from  liability  under  the  clause  which 
excepts  losses  by  **  barratry  of  master  or  mariners,"  for  it 
is  well  established  that  the  term  **  barratry  "  includes  theft 
and  embezzlement  by  the  crew.  {Am.  Iii^.  Co.  v.  Bryan, 
1  Hill,  25;  S.  C,  26  Wend.,  563;  1  Phill.  on  Ins.,  1071.) 
Assuming,  however,  for  the  moment,  that  the  term  **mari. 
ners"  does  not  include  the  purser,  and  that  he  could  not 
commit  barratry,  a  proposition  which  will  be  considered 
further  on,  the  question  is  presented  whether  a  theft  by  him 
comes  within  the  exception  of  loss  by  theft  on  land  or 
afloat. 

That  the  case  falls  within  the  literal  terms  of  the  exception 
is  indisputable,  but  the  courts  are  careful,  in  construing  stipu- 
lations of  this  character,  not  to  give  efiect  to  them  according 
to  their  literal  meaning,  where  it  is  apparent  that  such  a  con- 
struction would  give  them  an  operation  beyond  what  could 
be  presumed  to  have  been  within  the  contemplation  of  the 
parties.  On  this  principle,  when  special  perils  are  excepted, 
such  as  losses  by  fire,  the  exception  is  held  not  to  cover  the 
case  of  a  fire  caused  by  the  negligence  of  the  servants  of  the 
carrier,  unless  the  intention  to  cover  such  a  case  aflirmatively 
appears,  the  presumption  being  against  the  intention  of  the 
shipper  to  relieve  the  carrier  from  liability  for  such  negligence, 
though  it  may  result  in  one  of  the  excepted  losses.  And  in 
the  present  case,  if  the  exception  against  losses  by  theft  stood 
alone  it  could  be  well  argued  tlrnt  it  could  not  have  been 
within  the  contemplation  of  the  paities  tluit  the  carrier  should 
be  exempted  from  liability  for  the  fraud  and  dishonesty  of 
its  own  employees.  But  when  we  find  the  exception  coupled 
with  another  which  expressly  covera  such  fi-aud  or  dishonesty, 
and  extends  ifrom  the  master  in  command  of  the  ship,  to  the 
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humblest  member  of  the  crew,  there  is  no  i^oom  for  such  an 
argument,  and  the  mtention  is  clearly  expressed  that  the  fact 
that  the  person  committing  the  theft  is  a  servant  or  agent  of 
the  carrier  shall  not  preclude  him  from  setting  up  the 
exemption.  Even  if  it  should  be  established  that  the  person 
is  not  a  mariner,  and  therefore  the  clause  against  barratiy 
does  not  apply  to  him,  it  would  be  a  very  strained  construc- 
tion to  hold  that  the  exemption  clause  is  framed  with  the 
intention  of  covertly  saving  the  liability  of  the  company  for 
theft  by  that  particular  officer,  although  it  exempts  from 
liability  for  theft  by  the  master  and  all  the  other  officers  and 
the  crew  and  passengera,  and  every  person  whomsoever.  On 
the  contrary  the  broad  and  comprehensive  language  used 
seems  designed  to  •  protect  the  company  against  the  conse- 
quences of  any  wrongful  act  or  neglect  of  its  servants,  includ- 
ing barratry  of  the  crew  and  theft  committed  by  any  pereon 
afloat  or  on  land.  If  the  theft  had  been  committed  by  a 
passenger,  or  any  person  accidentally  on  board  the  vessel,  there 
can  be  no  doubt  of  the  appliability  of  the  exception.  If  it 
had  been  committed  by  a  clerk  or  servant  of  the  captain,  I 
can  see  no  reason  why  the  same  result  should  not  follow. 
Why  the  purser,  who  performs  clerical  duties  which  would 
in  his  absence  devolve  upon  the  captain  or  mate,  should  stand 
on  any  different  footing,  I  fail  to  see.  The  fact  that  confi- 
dence is  reposed  in  him  by  the  owners  cannot  be  urged  with 
any  force  as  creating  a  distinction,  for  much  greater  confidence 
is  i-eposcd  in  the  captain  and  he  is  intrusted  with  much  larger 
powei-s  as  the  representative  of  the  ownere,  and  yet  even  he 
is  covered  by  the  stipulation.  The  shipper  has  ample  means 
of  protecting  himself  by  insurance  against  these  excepted 
perils,  and  it  is  apparent  from  the  nature  of  the  transaction 
that  the  carrier,  whose  vessels  are  employed  in  the  transpor- 
tation of  immense  amounts  of  bullion  and  treasure,  would  be 
entitled  to  a  very  different  rate  of  compensation  were  he  not 
exempted  from  these  risks.  With  this  exemption  his  respon- 
sibility ii  substantially  confined  to  furnishing  a  sufficient  ves- 
sel and  properly  equipping  it.     This  business  of  transporting 
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specie,  ivhen  conducted  under  such  special  stipulations,  is 
taken  out  of  the  general  rules  ai)plicable  to  the  grdinary 
business  of  a  common  carrier,  and  so  long  as  the  law  sustains 
these  agreements  for  a  limited  liability,  and  parties  are  induced 
to  rely  upon  them,  and  conduct  their  business  accordingly, 
the  courts  cannot  justly  refuse  to  enforce  them. 

The  learned  counsel  for  the  respondent  has  referred  to 
some  English  authorities  in  support  of  the  position  that  the 
exception  of  loss  by  theft  docs  not  cover  this  case.  The 
earliest  case  referred  to  (Z>e  Rothschild  v.  Royal  Mail  8.  S. 
Co.,  7  Exch.,  734)  has  very  little  bearing,  as  the  exception 
in  that  case  was  of  losses  by  pirates,  robbers  or  dangers  of 
the  roads,  and  the  point  decided  was  that  this  exception  did 
not  cover  a  loss  of  treasure  by  a  secret  theft,  since  the  word 
**  robbers  ^'  meant,  not  thieves,  but  robbers  by  violence,  and 
the  dangers  of  the  road  meant  dangers  of  marine  roads,  or  if 
land  roads,  then  such  dangers  as  were  immediately  caused 
by  roads.  This  decision  was  founded  not  only  upon  the  dis- 
tinction between  the  meaning  of  the  words  ** thieves"  and 
**  robbers,"  but  upon  the  argument  that  it  would  be  very 
unreasonable  to  suppose  that  the  shippers  of  a  very  precious 
article,  in  which  a  large  value  was  comprised  in  a  very  small 
space,  and  which  was  capable  of  being  easily  abstracted  by 
any  person  employed  in  carrying  it,  meant  to  exempt  the 
carriers  from  responsibility  for  theft  committed  by  their  crews 
or  others,  but  that  it  was  likely  that  they  should  agree  to 
exempt  them  when  the  goods  were  taken  by  a  force  which 
they  could  not  resist.  This  argument  was  very  forcible  as 
applied  to  the  bill  of  lading  then  under  consideration,  but  is 
quite  inapplicable  to  the  present  case,  in  which  the  bill  of 
lading  seems  framed  with  the  express  view  of  meeting  the 
points  raised,  for  it  not  only  provides  againsl  piracy,  but 
expressly  against  theft,  which  term  distinctly  applies  to  a 
furtive  taking,  as  contradistinguished  from  **  latrocinium,^^  or 
a  takmg  by  force,  or  piracy ;  and  the  idea  that  a  theft  by 
any  of  the  crew  is  not  intended  to  be  included,  is  clearly 
repelled  by  the  provision  against  barratry. 


78  SpimsTTi  u.  Atlas  Steamship  Company.  [Feb., 

opinion  of  the  Court,  per  Rapallo,  J. 

The  next  case,  and  the  one  upon  which  the  respondent 
mainlyvTelies,  is  Taylor  v.  Liverpool^  etc.,  S.  S.  Co.  (L.  R. 
[9  Q.  B.],  546),  a  case  of  theft  of  diamonds,  in  which  the 
exception  in  the  bill  of  lading  was  substantially  like  that  in 
the  present  case,  and  expressly  exempted  the  carrier  from  a 
loss  by  thieves.  The  court  held  that  this  term  did  not 
include  persons  on  board  the  ship.  That  as  the  theft  was 
not  shown  to  have  been  committed  by  any  of  the  crew,  the 
loss  could  not  l)e  claimed  to  have  been  caused  by  barratiy, 
and  as  there  were  passengers  on  board  by  whom  the  theft 
might  have  been  coipmitted,  and  the  exception  would  not 
cover  such  a  theft,  the  carrier  was  liable  This  result  was 
reached  by  a  course  of  reasoning,  involving  propositions 
which  ai*e  not  law  in  this  State.  It  is  based  upon  the 
assumption  that  the  word  "  theft,"  when  used  in  a  policy  of 
insurance,  means  **  latrocinium,^^  being  that  which  is  accom- 
plished by  violence,  and  not  **/ar^wm,"  which  is  simple  theft. 
And  upon  that  foundation  the  whole  argument  is  built. 
Lush,  J.,  in  delivering  one  of  the  opinions,  after  expressing 
great  doubt  upon  the  question,  states  it  to  be,  whether  the 
word  "thieves"  includ(^  persons  on  board  the  ship,  or 
whether  it  is  to  be  limited,  as  in  cases  arising  upon  policies 
of  insurance,  to  persons  outside  the  ship  and  not  belonging 
to  it,  and  concludes  that  the  same  construction  is  to  be 
applied  tt>  the  word  **  thieves  "  when  used  in  a  bill  of  lading 
as  would  be  in  case  of  a  policy  of  insurance.  Anciii- 
bald,  J.,  who  delivered  the  other  opinion,  after  expressing 
the  same  doubts,  states  that  the  clause  seems  to  have  been 
copied  from  that  contained  in  ordinary  policies  of  insurance. 
That  in  such  policies  the  word  **  thieves"  has  been  held  to 
refer  to  theft  with  violence,  to  "  latrocinium^^  as  opposed  to 
^^furtum,  "  and  that  without  further  explanation  it  must  be 
taken  to  have  the  meaning  which  it  has  already  acquired  when 
used  in  ordinary  policies  of  insurance,  so  that  if  the  theft 
was  by  a  passenger  or  some  person  from  the  shore,  and  not 
by  any  of  the  crew,  it  was  not  within  any  of  the  exceptions. 

The  same   process  of  reasoning,  based  upon  the  settled 


1880.]  Spinetti  v.  Atlas  Steamship  Company.  79 

Opinion  of  the  Court,  per  Rapallo,  J. 

law  of  this  State  on  the  subject  of  policies  of  insurance, 
leads  to  precisely  the  opposite  result.  The  forced  and  arti- 
ficial iutei*pretation  which  has  been  put  upon  the  word 
"thieves"  by  elementary  writers  and  which  is  recognized  in 
the  case  last  cited,  has  been  decisively  rejected,  and  shown  to 
have  crept  into  the  books  through  a  want  of  attention  to 
the  ground  upon  which,  in  earlier  times,  a  loss  by  theft  was 
not  deemed  covered  by  insurance,  while  a  loss  by  piracy  or 
robbery  was.  It  is  shown  in  the  learned  arguments  and 
opinions  in  the  cases  of  Atlantic  Ins,  Co.  v.  Storrow  (5 
Paige,  285);  American  Ins.  Co.  v.  Bryan  (1  Hill,  25);  and 
especially  in  the  same  case  in  Error  (26  Wend.,  563),  that  the 
ancient  forms  of  policies  contained  no  insurance  expressly 
against  loss  by  thieves,  and  the  question  debated  was  whether 
the  general  clause  which  they  contained,  insuring  against  "all 
fortuitous  occurrences,"  covered  a  loss  byitheft,  and  the  con- 
clusion reached  was  that  **  latrocinium^^^  which  means  robl^ry 
or  piracy,  was  a  fortuitous  occmTence,  vfYiAe  furtum,  or  theft, 
against  which  it  might  be  assum'ed  that  ordinary  vigilance 
could  guai-d,  was  not.  From  this  the  general  and  indiscrimi- 
nate rule  has  been  laid  down  in  the  eleWntaiy  books  which  is 
relied  upon  in  the  case  of  Taylor  v.  Liverpool^  etc.^  S.  S.  Co., 
supra,  as  fixing  the  meaning  of  **  thieves  "  or  "loss  by  theft" 
in  a  policy  of  insurance,  and,  by  analog}'-,  in  a  bill  of  lading. 
This  doctrine  was  firat  assailed  by  Chancellor  Walworth 
in  the  Atlantic  Ins.  Co.  v.  Storrow  (5  Paige,  285),  where  ho 
held  that  under  an  insurance  against  loss  by  thieves  the 
insurer  was  liable  for  goods  lost  by  simple  larceny,  without 
violence,  committed  by  persons  not  coimected  with  the 
ship,  leaving  open  the  question  whether  the  insurer  was 
liable  for  loss  by  simple  larceny  committed  by  persons 
belonging  to  the  ship.  But  in  the  later  case  of  American 
Lis.  Co.  V.  Bryan  (1  Hill,  25),  where  the  insurance  was 
against  loss  by  "  thieves,  barratry  of  the  mastei*  and  mari- 
ners^^  etc.,  and  it  was  shown  that  the  jiroperty  was  stolen 
either  fronx  the  ship  or  boats,  but  by  whom  the  theft  was 
committed  did  not  appear  ;  the  court  charged  the  jury  that 
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a  loss  by  theft,  whether  by  assailing  thieves,  or  by  the 
embezzlement  of  the  crew  or  by  whalevtr  persons,  was 
covered,  and  this  charge  was  sustained  by  the  Suprcme  Court 
m  an  elaborate  opinion  by  Cowen,  J.,  and  this  decision  was 
affirmed  by  the  Court  of  Errors  in  26  Wend.,  563,  after  an 
exhaustive  examination  and  discussion.  The  cjise  of  Siin- 
rtwas  V.  Law  (3  Kcyes,  217),  is  not  an  authority  on  the 
point.  It  docs  not  appear  that  in  that  ciiso  there  was  any 
exception  of  loss  by  barratry,  and  the  charge  as  to  theft  was 
not  excepted  to. 

Taking  therefore,  as  was  done  in  the  case  of  Taylor  v. 
Liverpool,  etc.,  Co.,  the  interpretation  put  upon  a  precisely 
similar  clause  in  a  policy  of  insurance  as  our  guide,  if  one 
were  needed  where  the  language  is  so  plain,  the  loss  in 
question  was  clearly  one  by  theft,  within  the  clause  in  the 
bill  of  lading,  unless  the  pui-ser  was  a  mariner ;  in  that  case 
it  falls  within  the  exception  of  loss  by  barratry. 

I  am  of  the  opinion  that  the  pui'ser  does  fall  within  the 
term  **  mariner,"  as  used-  in  this  bill  of  lading,  and  that 
embezzlement  by  him  was  barratiy.  lie  was  peraianently 
attached  to  the  ship  ^as  one  of  its  officei-s,  and  performed 
duties  which  would  otherwise  devolve  upon  the  master.  Ho 
lived  on  board  the  ship,  and  had  no  other  residence,  and  had 
been  thus  employed  by  the  defendant  for  several  years.  He 
was  one  of  the  ship's  company,  and  it  is  very  difficult  to 
conceive  that  when  the  ship  owner  stipulated  for  exemption 
from  liability  for  the  dishonesty  of  all  the  officei-s  and  crew 
of  the  vessel,  including  the  master,  it  could  have  been 
intended  to  exclude  this  single  member  of  the  ship's  com- 
pany. No  authority  is  cited  in  support  of  such  exclusion. 
The  authorities  cited  by  the  respondent  are  to  the  effect  that 
barratry  can  be  committed  only  by  master  and  mariners,  a 
point  which  is  not  disputed,  but  there  is  no  authority  show- 
ing that  a  purser  of  a  ship  is  not  included  in  the  term  mar- 
iner, while  several  authorities  are  cited  by  the  appellant  in 
support  of  the  proposition  that  he  comes  within  that  des- 
cription.   In  re  ffoods  of  Hayes  (2  CmtiesEc,  338),  it  wjis 
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held  that  the  purser  of  a  man-of-war  was  a  mariner,  withm 
the  statute  relatiug  to  nuncupative  wills.  It  is  not  necessary, 
to  bring  a  pui*ser  within  the  definition  of  mariner,  that  he 
should  be  engaged  in  navigating  the  ship,  provided  his 
employment  is  on  the  se-a,  and  he  is  attached  to  a  ship.  The 
duties  of  the  purser  are  marine  duties.  He  is  subordinate 
to  the  captain,  and  performs  duties  which  would  otherwise 
have  to  be  performed  by  him,  and  in  earlier  times  were  so 
perfonned.  (McLachlan  on  Shipping,  146,  148 ;  The 
Gh'OtUudine,  3  C.  Rob.,  240,  257.)  The  cook  and  steward 
have  been  held  to  be  mariners,  and  entitled  to  sue  as  such. 
{The  Jane  and  Matilda,  1  Hagg.  Adra.,  187,  190 ;  Smith  v. 
Sloop  Gilpin,  Gilpin,  505.)  So  of  porters  permanently 
employed  on  passenger  vessels  ;  also  all  subordinate  employ- 
ees, engineers,  clerks,  stewards,  cook^,  etc.,  when  necessary 
to  the  service  of  the  ship.  (Bouvicr's  Law  Die.)  **  Mariner," 
and  the  word  barratry  includes  every  species  of  fraud  com- 
mitted by  any  one  standing  in  the  place  of  nijister  or  mar- 
iner. {Boehm  v.  Combe^  2  Maule  &  Sclwyn,  172.)  By 
United  Stales  Revised  Statutes,  section  4573,  the  master 
of  every  foreign  bound  vessel  is  required  to  give  the  collector 
a  list  of  all  the  persons  composing  the  ship's  company,  and 
by  section  4612  it  is  provided  that  every  person  (except 
apl3rentices)  who  shall  be  employed  or  engaged  to  serve  in 
any  capacity  on  board  the  ship  shall  be  deemed  to  be  a 
seaman.  Tlie  samc'definition  is  made  in  the  English  statute 
(7  and  8  Vict.  C,  112,  §  2),  "any  seaman,  that  is,  any 
person  engaged  to  serve  in  any  capacity  on  board  his  ship 
(apprentices  excepted).''  I  can  sec  no  room  to  doubt  that 
a  pui-ser  permanently  attached  to  the  ship  comes  within  the 
description  of  seaman  or  mariner,  as  defined  and  understood 
at  the  time  this  bill  of  ladmg  was  issued,  and  I  find  no 
foundation  for  holding  that  a  theft  by  him  is  not  barratry. 

The  general  provision  exempting  the  company  from  the 
consequences  of  any  act,  neglect  or  default  of  the   pilot, 
master,  mariners,  engineers,  servants  or  agents  of  the  com- 
pany, evinces  an  intention  to  make  the  exemption  as  broad 
SiCKELfr— Vol.  XXXV.        11 
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as  language  can  express,  and  to  preclude  all  nice  distinctions 
as  to  the  capacity  in  which  the  person  through  whose  fault 
the  loss  occui-s  is  sei-ving,  and,  in  connection  with  the  other 
clauses,  to  render  immaterial  the  inquiry  whether  the  loss 
occurred  from  mere  neglect  or  intentional  wrong. 

The  judgment  should  be  i-evei-scd  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Andrews,  Miller  and  Earl,  JJ.,  concur;  Church, 
Ch.  J.,  concurs  on  the  ground  that  the  case  was  within  the 
exemption  against  barratry  ;  Danforth,  J.,  dissents  ;  Fol- 
GER,  J.,  absent  at  argument 

Judgment  reversed. 
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The  power  to  receive  special  deposits  is  incidental  to  the  business  of  bank- 
ing. 

The  enumeration  of  banking  powers  in  the  national  banking  act  is  not 
agnificant  of  an  intention  to  place  any  special  restrictions  upon  national 
banks  as  distinguished  from  State  banks.  The  enumeration  is  of  the 
general,  not  the  incidental  powei*s. 

National  banks,  thei-efoi-e,  have  power  to  receive  special  deposits  gratui- 
tously or  otherwise ;  and  when  received  gratuitously,  they  are  liable  for 
their  loss  by  gross  negligence. 

When  a  national  bank  has  habitually  received  such  deposits,  this  liability 
attaches  to  a  deposit  received  in  the  usual  way. 

The  term  **  si)ecial  deposits "  includes  money,  securities  and  other  valu- 
ables delivered  to  banks,  to  be  specifically  kept  and  re-delivered ;  it  is  not 
oontined  to  securities  held  by  the  banks  as  collateral  to  loans. 

In  an  action  to  i^ecover  damages  for  a  special  deposit  alleged  to  have  been 
lost  through  defendant's  gross  negligence,  it  apx)eared  that  plaintiff 
delivered  to  defendant's  toller,  at  its  bank,  for  safe-keeping,  a  package 
containing  certain  bonds.  Defendant  had  been  accustomed  to  receive  for 
that  purpose,  packages  supposed  to  contain  securities  and  valuables. 
Some  of  these  were  left  by  its  directors.  The  cashier  of  the  bank  had  the 
control  and  management  of  its  affairs.  It  did  not  appear  that  the  presi- 
dent took  any  pai*t  in  its  management,  or  that  the  dii*ectoi-8  held  any 
meetings.  The  teller  sometimes  acted  as  cashier  in  his  absence.-  Some 
time  before  the  deposit,  the  cashier  said  something  to  the  teller  as  to 
tfaeii*  n(  t  taking  any  more  packages  for  safe-keeping.    The  teller  testified 
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that  this  was  not  a  pofiitive  instnictiony  but  merely  an  opinion,  and  that 
he  did,  after  that,  receive  packa^s.  He  also  testified  that  he  told 
plaintiff  when  the  deposit  was  made,  that  it  would  be  at  his  own  risk ; 
this  was  contradicted  by  plaintiff.  The  teller  also  testified  that  the 
cashier  sometimes  told  persons  depositing  packages  that  they  would  be 
at  their  own  risk,  and  at  other  occasions  packages  wei'e  i-eceived  without 
such  notice.  The  package  so  left  by  pluntiff  was  kept  in  defendant's 
bank  for  about  two  years  befoi-e  its  loss,  being  occasionally  taken  out 
by  him  to  cut  off  coupons,  and  then  returned.  Held,  that  the  evidence 
justified  the  submission  to  the  jury  of  the  question  of  the  authority  of 
the  teller,  and  w^hether  the  deposit  was  with  the  bank ;  and,  this  having 
been  found,  that  defendant  was  bound  to  return  the  bonds  when 
demanded,  or  to  show  some  sufficient  ground  for  not  doing  so. 

There  was  no  direct  explanation  of  the  manner  of  the  loss,  but  the  evidence 
tended  to  show  that  the  bonds  were  stolen  in  the  day  time,  when  the  bank 
was  open.  They  were  kept  in  a  safe,  so  placed  as  to  be  accessible 
to  any  person  entering  the  bank  from  the  street,  while  those  in  the  bank 
were  so  placed  that  at  times  the  safe  was  not  in  their  view,  and  some- 
times the  door  of  the  safe  was  left  open.  Hddf  that  the  evidence 
authorized  a  finding,  that  the  bonds  were  stolen  by  some  one  coming  in 
from  the  street ;  and  that  leaving  the  property  thus  exposed  was  gi*oss 
negligence. 

Also,  held,  that  the  fact  that  property  of  the  bank  was  stolen  from  the  same 
place,  at  the  same  time,  was  not  conclusive  against  the  charge  of  gi'oss 
negligence. 

As  to  whether,  assuming  the  receipt  of  special  deposits  to  have  been 
bey(Hid  the  legal  power  conferred  upon  defendant,  yet  having  in  fact 
received  plaintiff's  property  into  its  custody,  it  could  set  up  its  own 
want  of  corporate  power  as  a  defense,  qtuBre, 

Lloyd  v.  W,  B.  Bank  (15  Penn  St.,  172),  distinguished;  F',  JS".  Bank  v. 
O.  N.  Bank  (60  N.  Y.,  278),  distinguished  and  limited ;  Wiley  v.  F.  N. 
Bank  (47  Vt.,  546;  50  id.,  889),  disapproved. 

The  authorities  upon  the  subject  of  the  liability  of  banks  for  special  deposits 
collated. 

(Argued  January  15,  1830;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial.  (Re- 
ported below,  17  Hun,  419.) 

This  action  was  brought  to  recover  the  value  of  certain 
negotiable  railroad  bonds,  alleged  to  have  been  deposited,  for 
safekeeping,  by  plaintiff  with  defendant,  a  banking  corpora* 
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as  language  can  express,  and  to  preclude  all  nice  distinctions 
as  to  the  capacity  in  which  the  person  through  whose  fault 
the  loss  occui-s  is  serving,  and,  in  connection  with  the  other 
claus<?s,  to  i-ender  immaterial  the  inquiiy  whether  the  lo?s 
occurred  from  mere  neglect  or  intentional  wrong. 

The  judgment  should  be  i-evewcd  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Andrews,  Miller  and  Earl,  JJ.,  concur;  Church, 
Ch.  J.,  concura  on  the  ground  that  the  case  was  within  the 
exemption  against  barratry  ;  Danforth,  J.,  dissents  ;  Fol- 
GER,  J.,  absent  at  argument 

Judgment  reversed. 
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.  The  power  to  receive  special  deposits  is  incidental  to  the  business  of  bank- 
ing. 

The  enumeration  of  banking  powers  in  the  national  banking  act  is  not 
significant  of  an  intention  to  place  any  special  restiictions  upon  national 
banks  as  distinguished  from  State  banks.  The  enumeration  is  of  the 
general,  not  the  incidental  powera. 

National  banks,  thei^efore,  have  power  to  receive  special  deposits  gratui- 
tously or  otherwise ;  and  when  i<eceived  gratuitously,  they  are  liable  for 
their  loss  by  gross  negligence. 

When  a  national  bank  has  habitually  received  such  deposits,  this  liability 
attaches  to  a  deposit  received  in  the  usual  way. 

The  tenn  "  special  deposits "  includes  money,  securities  and  other  valu- 
ables delivered  to  banks,  to  be  specifically  kept  and  re-delivered ;  it  is  not 
contined  to  securities  held  by  the  banks  as  collateral  to  loans. 

In  an  action  to  recover  damages  for  a  special  deposit  alleged  to  have  been 
lost  through  defendant's  gross  negligence,  it  appeared  that  plaintiff 
delivered  to  defendant's  teller,  at  its  bank,  for  safe-keeping,  a  package 
containing  certain  bonds.  Defendant  had  been  accustomed  to  receive  for 
that  purpose,  packages  supposed  to  contain  secunties  and  valuables. 
Some  of  these  were  left  by  its  directors.  The  cashier  of  the  bank  had  the 
control  and  management  of  its  affairs.  It  did  not  appear  that  the  presi- 
dent took  any  pai't  in  its  management,  or  that  the  directoi-s  held  any 
meetings.  The  teller  sometimes  acted  as  cashier  in  his  absence.  ^  Some 
time  before  the  deposit,  the  cashier  said  something  to  the  teller  as  to 
tfaeu*  ni  t  taking  any  more  packages  for  safe-keeping.    The  teller  testified 
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that  this  was  not  a  poative  instraction,  but  merely  an  opinion,  and  that 
he  did,  after  that,  receive  packages.  He  also  testified  that  he  told 
plaintiff  when  the  deposit  was  made,  that  it  would  be  at  his  own  risk ; 
this  was  contradicted  by  plaintiff.  The  teller  also  testified  that  the 
cashier  sometimes  told  (lersons  depositing  packages  that  they  would  be 
at  their  own  i-isk,  and  at  other  occasions  packages  wei^  received  without 
such  notice.  The  package  so  left  by  plaintiff  was  kept  in  defendant's 
bank  for  about  two  years  befoi'e  its  loss,  being  occasionally  taken  out 
by  him  to  cut  off  coupons,  and  then  returned.  Heldf  that  the  evidence 
justified  the  submission  to  the  jury  of  the  question  of  the  authority  of 
the  teller,  and  whether  the  deposit  was  with  the  bank ;  and,  this  having 
been  found,  that  defendant  was  bound  to  retm-n  the  bonds  when 
demanded,  or  to  show  some  sufficient  ground  for  not  doing  so. 

There  was  no  direct  explanation  of  the  manner  of  the  loss,  but  the  evidence 
tended  to  show  that  the  bonds  were  stolen  in  the  day  time,  when  the  bank 
was  open.  They  were  kept  in  a  safe,  so  placed  as  to  be  accessible 
to  any  person  entering  the  bank  from  the  street,  while  those  in  the  bank 
were  so  placed  that  at  times  the  safe  was  not  in  their  view,  and  some- 
times the  door  of  the  safe  was  left  open.  Held,  that  the  evidence 
authorized  a  finding,  that  the  bonds  were  stolen  by  some  one  coming  in 
from  the  street ;  and  that  leaving  the  property  thus  exposed  was  gi*oss 
negligence. 

Also,  Jield,  that  the  fact  that  property  of  the  bank  was  stolen  from  the  same 
place,  at  the  same  time,  was  not  conclusive  against  the  charge  of  gross 
negligence. 

As  to  whether,  assuming  the  receipt  of  special  deposits  to  have  been 
beyond  the  legal  power  conferred  upon  defendant,  yet  having  in  fact 
received  plaintiff's  property  into  its  custody,  it  could  set  up  its  own 
want  of  coriwrate  power  as  a  defense,  qtiCBre. 

Lloyd  V.  IV.  B.  Bank  (15  Penn  St.,  172),  distmgnished ;  F.  iV.  Bank  v. 
O.  N.  Bank  (60  N.  Y.,  278),  distinguished  and  limited ;  Wiley  w.  F.  N. 
Bank  (47  Vt.,  546;  50  id.,  889),  disapproved. 

The  authorities  upon  the  subject  of  the  liability  of  banks  for  special  depoats 
collated. 

(Argued  January  15,  1830;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial.  (Re- 
ported below,  17  Hun,  419.) 

This  action  was  brought  to  recover  the  value  of  certain 
negotiable  railroad  bonds,  alleged  to  have  been  deposited,  for 
safekeeping,  by  plaintiff  with  defendant,  a  banking  corpora* 
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tion  organized  under  the  national  banking  act,  and  which 
defendant  refused  to  deliver  up  on  demand. 

The  answer  denied  that  the  bonds  were  deposited  with 
defendant,  but  alleged  that  they  were  left  with  one  of  its 
clerks,  who,  without  consideration  and  without  defendant's 
knowledge,  placed  them  in  its  vault ;  that  the  same,  together 
with  a  large  amount  of  defendant's  property,  were  stolen  from 
said  vault  by  some  person  who  had  feloniously  entered  defend- 
ant's bank. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

Samuel  Iland^  for  appellant.  Defendant  is  not  liable,  as 
it  had  no  authority  under  its  chai*ter  to  transact  the  business 
of  receiving  deposits  of  specific  articles  gratuitously.  (Brice 
on  Ultra  Vires,  24,  34;  Beaty  v.  Knawles,  4  Pet.,  152,  168; 
Pearce  v.  Madison^  etc.^  Ji.  li.  Co,,  21  How.,  440;  llie 
People  v.  The  Utica  Ins.  Co.,  15  J.  R.,  358,  383;  Halstead 
V.  Mayor  of  N.  T.,  3  Cow.,  430;  Hood  v.  If.  Y.  and  N,H. 
R.  li.  Co.,  22  Conn.  1,  502;  Crocker  v.  Whitney,  71  N.  Y., 
161,  166;  Dartmouih  College  v.  Woodward,  518,  542;  Chi- 
cago  Building  Society,  65  111.,  458;  De  Graff  v.  Atnes  Lin, 
Thread  Co.,  21  N.  Y.,  127,  128;  Parish  v.  Wheeler,  22  id,, 
503;  Besaelly.  M.  S.  and  If .  I.  li.  li.  Co.,  22  id.,  288; 
12  Statutes  at  Large,. 665;  Pirst  Ifational  Bank  of  Clyde  v. 
The  Ocean  Ifational  Bank,  60  N.  Y.,  278;  S.  C,  National 
Banking  Cases,  728;  Wiley  v.  Bank  of  Brattlehoro,  47 
Verm.,  546;  S.  C,  Thompson  National  Banking  Ciiscs,  905; 
Whiting  v.  Same  Bank,A5  Penn.,  172;  Poster  v.  The 
Essex  Bank,  17  Mass.,  479;  2  R.  S.  [6th  cd.],  844,  §  199; 
Curtiss  V.  LeviU,  15  N.  Y.,  9,  52;  Chapman  v.  Whiie,  6  N. 
Y.,  407,  412;  2  Revised!  Statutes  [6th  ed.],  391;  2  R.  S., 
1008;  Third  Ifational  Bank  of  Baltimore  v.  Boyd,  44  Md., 
47;  S.  C,  Banking  Cases,  545;  Wiley  v.  Ifational  Bank 
of  BraUleboro,  47  Verm.,  546;  S.  C,  Banking  Cases,  905; 
Hartford  and  New  Haven  Railroad  Co.  v.  CrosweU,  5  Hill. 
861;  Stevens  v.  Rutland  and  Burlington  Railroad  Co.y  29 
Vt,  545;  Head  S  Amainf  v.  The  Providence  Co.<,  2  Cranch, 
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127;  I'trst  National  Bank  of  Lyons  v.  The  Ocean  National 
Bank^  60  N.  Y.,  278;  Thompson  National  Banking  Cases, 
728;  Wiley  v.  Tlie  Bank  of  Brattleboro,  47  Verm.,  546; 
National  Banking  Cases,  905;  14  American  Law  Register 
[N.  S.],  348;  WliUing  v.  The  Same  Bank,  50  Vt,  389; 
Albany  L#aw  Journal  [December  14,  1878],  471;  Lloyd  y. 
West  Branch  Bank,  15  Penn.,  172;  Albimy  Law  Journal 
[September  13,  1&79],  215;  Weekler  v.  The  First  National 
Bank  of  Hagerstawn,  42  Md.,  581;  National  Banking  Cases, 
533,  545,  638,  637,  650,  878;  Bankers'  Magazine  [Decem- 
ber, 1867],  453;  Bullardy.  Bank,  18  WaL,  589;  Alb.  Law 
Jour.  [Sept.  13,  1879],  215;  Foley  y.  Hill,  2  House  of  Lords' 
Cases,  44;  2  American  CyclopsBdia,  542;  Eng.  Cyclopaedia 
of  Ai-ts  and  Sciences,  825;  3  Encyclopaedia  Britanica,  339.) 
This  being  a  gratuitous  bailment,  defendant  would  be  liable 
only  for  gross  negligence;  (Story  on  Bailment,  §  94;  Jones 
on  Bailment,  8,  49,  118;  Tompkins  v.  SaUmarsh,  14  Serg. 
&  R.,  275;  Story  on  Bailment,  §  65,  and  notes;  Dig.  Lib., 
16,  tit.  3,  chap.  32;  Justinian  Institutes  Lib.,  §  25;  Pothier's 
Pandests  Lib.,  16,  tit.  3,  §  25;  1  Doma's  B.,  1,  tit.  7,  §  3, 
art.  2  and  3;  Edwards  on  Bailment,  70,  71;  Jones  on  Bail- 
ment, 8,  10,  46,  119;  Addison  on  Contracts,  524;  Kent's 
Corn*,  560  and  562,  and  notes ;  Goggs  v.  Bernard,  2  Lord 
Raymond,  909,  914;  ShuUz  v.  Blackburn,  2  H.  Black., 
158;  Foster  v.  Essex  Bank  of  Westfieh,  17  Mass.,  749; 
Whitney  v.  Lee,  8  Mete.,  91;  Smith  v.  National  Bank  of 
Westfeld,  99  Mass.,  611;  T'ompkins  v.  SaUmarsh,  14  S. 
&  R.,  275;  Lhyd  v.  The  West  Branch  Bank,  15. Penn., 
172;  Scott  Y.  National  Bank,  Chester  Valley,  72  id.,  471; 
Smith  V.  Lancaster  National  Bank,  62  id.,  given  to  wrong 
party;  Laforgev.  Martin,  11  La.  An.  R.,  462;  Mechanics  and 
Trader^  Bank  v.  Gordon,  5  La.,  604;  Anderson  v.  Foreman, 
Wright's,  Ohio,.  595;  18  Ga.,  475,  513;  Stanton  v.  Bell,  2 
Hawks,  195;  McKay  v.  Hamblin,  46  MLss.,  472;  Spoonery. 
MaUison,  46  Vt.,  300;  Geblin  v.  McMillen,  5  Moore  [N.  S.], 
P.  C,  435.)  If  it  took  the  same  care  of  the  deposit  which  it 
took  of  its  own  valuables  it  cannot  be  made  liable.  (5  La.  An« 
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IL,  604;  lust  of  Justinian  Lib.,  3,  tit  15,  ^  3;  Pandects  Lib., 
16,  tit  3,  chap.  20,  32;  Pothier  Traits  du  dep.,  n.  23,  24; 
Domat's  Lib.,  1,  tit  7,  §  3,  notes  2  aud  3;  Biucton's  Lib.,  3 
Cass.,  2,  §  1;  Jones  on  Bailment,  22,  23,  31,  32,  46,  47; 
Kent's  Com.,  vol  2,  pp.  560,  562,  563;  Edwards  on  Bailment, 
68,  69,  71;  Story  on  Bailments,  §  63;  2  Kent's  Com.,  562, 
and  note.)  The  proof  showed  a  delivery  of  the  bonds  to  the 
teller  with  no  proof  of  any  authority  in  the  teller  to  take 
them,  plaintiff  was  bound  to  show  that  the  teller  had 
authority  to  receive  them.  {The  Lyons  National  Bank 
V.  Ocean  National  Bank^  60  N.  Y.,  278;  Foster  y.  The  Essex 
Banky  17  Mass.,  479.)  The  ofnus  was  not  on  the  defendant 
to  excuse  the  loss.  {Smith  v.  The  National  Bank  of  West- 
fieldy  99  Mass.,  605;  Pithck  v.  Wells,  Fargo  (&  Co.,  109 
Mass.,  452;  Geblin  v.  McMillin,  5  Moore  [N.  S.],  P.  C,  435; 
Stewart  v.  Stimpson,  1  Wend.,  379.)  If  the  robbery  was 
committed  by  an  employee,  the  bank  would  not  be  responsi- 
ble. {Smith  V.  The  National  Bank  of  Westfeld,  99  Mass., 
611;  Emmies  v.  At.  and  St.  L.  B.  B.  Co,  38  Me.,  55; 
Darsey  v.  Bidiardson,  3  Ellis  &  Bl.,  144.) 

Geo.  F.  Comstock,  for  respondent.  With  respect  to  the 
power  in  question,  there  is  no  distinction  between  National 
and  other  banks.  (Act  of  Congress  of  1864,  chap.  106, 
p.  100;  Session  Lkws  of  1782,  chap.  34;  Session  Laws  of 
1803,  chap.  42;  Session  Laws  of  1825,  pp.  198,  204.)  All 
banlcs  have  the  power  of  receiving  special  deposits  as  one 
of  their  direct  powers,  and  not  as  the  mere  incident  of  other 
powers.  (Story  on  Bailments,  **  Deposition ; "  Webster's 
Diet,  "Deposit;"  Marine  Bank  v.  Faltm  Bank,  2  Wal.^ 
252,  256;  1  Encyclopaedia  Americana,  "  Bank,"  543;  1  Eng- 
lish Encyclopaedia  of  Arts  aud  Sciences,  833,  837,  841;  1 
U.  S.  Stat  at  Large,  191;  Foster  v.  Essex  Bank,  17  Mass.; 
First  Nat.  Bank  of  Carlysle  v.  Graham,  85  Penn.  St,  91; 
Van  Leuven  v.  First  Nat.  Bank  of  Kingston,  54  N.  Y.,  671; 
Yarkes  v.  First  Nat.  Bank  of  Port  Jervis,  69  id.,  381;  61 
Me.,  369.)    The  deposit  was  with  the  bank  and  not  with  its 
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teller  as  an  individual.  {MerchanUf  Bank  v.  Staie  Bank^ 
10  Wall.,  604;  16  N.  Y.,  133;  Story  on  Agency,  §  114; 
'Oriswold  V.  Haven,  25  N.  Y.,  594;  Van  Leuven  v.  Fu^ai 
Not.  Bank,  54  id.,  671;  17  Mass.,  479;  85  Penn.  St.,  91.) 
Defendant  was  guilty  of  gross  negligence.  (4  Ad.  &  EL, 
876;  Story  on  Bailments,  §§  15,  22,  24,  64,  67;  Tract/ y. 
Wood,  3  Mason,  132;  Bat^n  v.  Bonavan,  4  B.  &  Aid.,  36; 
Wharton  on  Negligence,  §  44;  16  How.  [U.  S.],  474;  Hinlon 
V.  Dibben,  11  Q.  B.,  659;  105  Mass.,  479;  Sherman  &  Ked- 
field  on  Negligence,  §  16,  and  note ;  24  N.  Y.,  181,  206,  241.) 
The  question  of  gross  negligence  was  property  submitted  to 
the  jury.  {Doorman  v.  JenJetn%  2  Ad.  &  Ellis,  256;  Oriffith 
V.  Zipperwick,  28  Ohio  St.,  388;  Tracy  v.  Wood,  3  Miuaon, 
132;  Wilson  v.  Mcintosh,  1  Storkie  [N.  P.  C],  237;  Clark 
V.  Eamsliaw,  1  Gow.,  30;  Wharton  on  Negligence,  ^  240; 
Stout  V.  R.  R.  Co.,  17  Wall.,  657;  Dearborn  v.  Union  Nat. 
Bank,  61  Me.,  369;  Ene  Bank  v.  Smith  et  al.,  3  Brewster 
[Penn],  9;  First  Not.  Bank  of  CarlysU  v.  Graham,  85 
Penn.  St.,  91;  Storer  v.  Qowen,  6  Shepley  [Mc.],  174 
MyUon  v.  Co(^,  2  Strange,  1099;  3  Bmgham  [N.  C],  468 
The  Phil,  and  R.  R.  R.  Co.  v.  Spearem,  4tl  Penn.  St.,  305 
We^chester,  etc.,  R.  R.  Co.  v.  McElwee,  id,  315;  Bernhardt 
V.  Sai-aloga,  etc.,  R.  R.  Co.,  23  How.  Pr.;  Eamst  v.  Hudson 
R.  R.  R.  Co.,  35  N.  Y..  39;  38  id.,  49;  50  id.,  23,  26;  Booth 
T.  Wilson,  1  Bam.  &  Aid.,  59;  Wharton  on  Negligence,  §§  461, 
462, 463, 465, 468;  Sherman  &  Redfield  on  Negligence,  §§  16- 
24;  The  Third  Nat.  Bank  of  Baltimore  v.  Boyd,  44  Md.,  47; 
Chnffith  V.  Zippertoick,  etc.,  28  Ohio  St.,  388;  Moore  y.  West* 
coU,21^.  Y.,  103;  Mattison  v.  N.  T.  C.  R.  R.  Co.,  62  Barb., 
864;  Hume  v.  Mayor,  etc.,  47  N.  Y.,  639;  Grillespiey.  NetO' 
Ung,  54  id.,  468;  MaUoy  v.  N.  T.  C  R.  R.  Co.,  58  Barb., 
182;  KeaUng  v.  N.  Y.  C.  It  R.  Co.,  49  N.  Y.,  673.) 

Rapallo,  J.  The  leading  point  made  by  the  appellant 
18,  that  a  bank  organized  under  the  national  banking  act 
(Laws  of  U.  S.,  1864,  chap.  106)  has  no  authority  to  receive 
special  deposits  of  securities,  etc.,  for  safo-keeping,  and  that 
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consequently  the  defendant  incurred  no  liability  by  the 
receipt  by  its  teller  of  the  package  deposited  by  the  plaintiff, 
and  cannot  be  held  responaible  for  its  loss,  even  though  the* 
teller  in  receiving  the  deposit  assumed  to  act  in  behalf  of  the 
bank,  in  accordance  with  its  practice,  and  did  so  with  the 
knowledge  of  its  managers,  and  the  loss  occurred  through 
gross  negligence  on  the  part  of  the  officei-s  of  the  bank. 
The  respondent  disputes  both  the  premises  and  the  conclusion. 
In  most  of  the  cases  in  which  the  question  of  the  liability 
of  banks  for  special  deposits  has  been  considered,  and  which 
will  be  more  pal-ticularly  referred  to  hereafter,  the  corporate 
power  of  a  bank  to  bind  itself  by  such  a  transaction  has  been 
conceded  or  not  disputed,  and  the  cases  have  turned  upon  ques- 
tions relating  to  the  authority  of  the  officers  receiving  the 
deposits,  and  the  degree  of  negligence  by  which  the  loss  was 
occasioned.  If  it  be  assumed  that  the  receiving  of  such  depos- 
its is  a  legitimate  part  of  the  business  of  banking,  and  that 
banks,  not  organized  under  the  act  of  Congress,  which  see  fit 
to  receive  such  deposits,  may  do  so,  there  is  nothing  in  the 
act  of  1864  which  especially  restricts  national  banks  in  this 
respect.  The  act  provides  (§  5)  that  associations  for  carry- 
ing on  the  business  of  banking  may  be  formed  in  a  certain 
manner.  Section  eight  declares  that  upon  complying  with  the 
provisions  of  the  act,  such  associations  shall  be  corporations, 
and  may  adopt  a  corporate  name,  and  may  in  that  name 
make  contracts ;  and  further  tliat  they  may  exercise  under 
the  act  all  such  incidental  powers  as  shall  be  necessaiy  to 
carry  on  the  business  of  banking  by  discounting  and  nego- 
tiating promissory  notes,  drafts,  bills  of  exchange,  and  other 
evidences  of  debt ;  by  receiving  deposits ;  by  buying  and 
selling  exchange,  coin  and  bullion ;  by  loanmg  money  on 
pei-sonal  secmity,  by  obtaining,  issuing  and  circulating  notes 
according  to  the  provisions  of  the  act.  It  cannot  be  con- 
tended that  because  the  power  to  receive  special  deposits  is 
not  particularly  mentioned,  therefore  it  is  intended  to  place 
banks  organized  under  this  act  on  a  different  footing  in  that 
respect  from  other  banks.     There  are  many  contracts  inci- 
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dent  to  the  banking  business,  which,  although  not  enumerated 
in  the  act,  are  daily  made  by  national  banks  without  ques- 
tion as  to  their  authority,  such  as  receiving  notes,  checks, 
etc.,  for  collection,  etc.  They  are  authorized  to  make  any 
contracts  which  legitimately  appertain  to  the  business  of 
banking,  and  if  receiving  special  as  well  as  general  deposits 
falls  within  the  scope  of  that  business,  the  power  to  receive 
deposits,  includes  all  kinds  of  deposits  which  are  known  and 
customary  in  the  banking  business. 

That  the  enumeration  of  banking  powers  contained  in  the 
act  of  1864  was  not  significant  of  an  intention  to  place  any 
special  restriction  upon  national  banks,  as  distinguished  from 
State  banks,  is  apparent  from  the  fact  that  it  is  a  usual 
formula,  descriptive  of  the  banking  business,  contained  in 
bank  charters  (^Charter  of  Com' I  Bank  of  Albany,  La^vs  of 
1825,  p.  198;  DiUcheas  Co.  Bank,  id.,  p.  204),  and  is  almost 
identical  with  that  contained  in  the  general  banking  law  of 
1838  (Laws  of  1838,  p.  249,  §  18),  which  provides  that 
''  such  association  shall  have  power  to  caiTy  on  the  busmess 
of  banking  by  discounting  bills,  notes,  and  other  evidences 
of  debt;  by  receiving  deposits  ;  by  buying  and  selling  gold 
and  silver  bullion,  foreign  coins  and  bills  of  exchange  in  the 
manner  specified  in  this  act ;  by  loaning  money  on  real  and 
personal  security,  and  by  exercising  such  incidental  powers 
as  shall  be  necessary  to  cany  on  such  business."  The  mean- 
ing of  the  two  provisions  is  the  same,  and  their  language  is 
the  same,  except  in  the  order  of  arrangement.  In  both,  the 
business  of  banking  is  defined,  that  is,  discounting  paper, 
receiving  deposits,  etc.,  and  all  powers  incident  to  these 
general  banking  powers  are  added.  In  the  act  of  Congress 
the  frame  of  the  sentence  is  tliat  national  banivs  shall  exercise 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking,  and  then  follows  a  description  of 
the  banking  business,  while  in  the  act  of  1838  the  banking 
business  is  first  described  and  the  grant  of  incidental  powers 
follows.  The  enumeration  in  the  act  of  Congress  is  not  of 
tiie  incidental,  but  of  the  principal  powers,  and  to  them  are 
SicKBLS— Vol.  IXIV         12 
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Buperaddod  all  incideutal  powers.  The  question  remains  the 
same  tlieret'ore  as  to  a  national  as  to  a  State  bank,  whether 
the  power  of  receiving  special  deposits  is  incideutal  to  the 
banking  business,  and  no  distinction  can  be  made  in  deter- 
mining this  question  between  a  State  and  a  national  bank. 

In  the  leading  case  upon  the  subject,  Foster  v.  Essex 
Bank  (17  Mass.,  479,  A.  D.,  1821),  where  a  special  deposit 
had  been  made  with  the  defendant,  of  a  cask  containing  gold 
coin,  it  was  shown  that  it  had  been  tlie  practice  of  the 
bank  to  receive  s[)ccial  deposits  of  money  and  other  valuable 
things,  but  there  was  no  regulation  or  by-law  or  provision 
of  the  charter  upon  the  subject.  The  counsel  for  the  plaintiflT, 
as  in  the  present  case,  claimed  that  it  had  been  the  prac« 
lice  of  banks  from  the  earliest  periods  to  receive  such  deposits. 
Xhat  the  bank  of  England  had  no  expi'ess  power  to  do  so, 
but  it  had  become  a  part  of  its  duty  or  business,  by  usage, 
and  belonged  to  the  very  nature  of  such  institutions.  On 
the  other  side  it  was  denied  that  the  bank  had  any  such 
power,  or  that  it  was  incideutal  to  the  business  of  a  bank  or 
banker ;  that  the  authority  could  not  be  inferred  from  usage, 
and  the  repetition  of  unauthorized  acts  by  the  officei's  could 
not  give  them  validity,  and  the  officers  only,  and  not  the 
bank,  were  bound.  The  point  was  thus  distinctly  presented. 
It  was  argued  by  the  most  eminent  counsel  of  the  period 
and  decided  by  a  court  of  distinguished  reputation.  The 
court  held  that  the  practice  of  the  bank  having  been  to 
receive  such  deposits,  and  its  building  and  vaults  having 
been  allowed  to  be  used  for  that  purpose,  and  its  officers 
employed  in  receiving  into  custody  the  things  deposited,  the 
corporation  must  be  deemed  the  depositary,  and  not  the 
cashier  or  other  officer  through  whose  particular  agency  the 
property  had  been  received  into  the  bank. 

The  next  case  on  the  point  is  Lloyd  v.  The  West  Branch 
Bank  (15  Penn.  St  E.,  172),  decided  in  1850.  It  was  there 
held  that  the  power  to  receive  deposits,  conferred  on  the 
bank  by  the  Pennsylvania  banking  law,  referred  to  deposits 
of  current  money  received  as  such,  and  not  to  special 
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deposits.  But  the  court,  although  iudulgiBg  iu  some  stroug 
expi-essious  indicative  of  au  opiuiou  that  the  statute  did  not 
iuteud  to  coufer  the  power,  states  the  question  to  be  whether 
there  was  any  such  general  custom  or  practice  of  the  cashier 
of  the  bank  to  act  as  a  voluntary  bailee  without  reward,  as  to 
make  the  bank  liable  for  his  acts,  and  the  decision,  rests  upon 
the  want  of  evidence  of  any  such  pi-actice.  The  court  was 
undoubtedly  correct  in  holding,  as  it  expi-esses  itself,  that  it 
was  not  mtended  that  banks  should  be  turned  into  pawnbrok- 
ers shops,  or  receive  old  clothes  on  deposit.  But  the  case  is 
not  an  authority  for  the  proposition  that  if  a  bank  is  iu  the 
habit  of  receiving  on  deposit  coin  or  other  valuables,  such  as 
are  usually  the  subject  of  special  deposits  in  banks,  it  will 
not  be  bound  by  the  act  of  its  officers  in  receiving  them. 

But  in  later  cases  in  the  same  State  the  doctrine  of  Foster 
V.  The  Essex  Bank  is  expressly  recognized,  and  applied  to 
national  banks.  In  Lancaster  Co,  National  Bank  v.  Smith 
(62  Penn.  St.  E.,  47),  where  a  special  deposit  of  United 
States  bonds  had  been  made  with  the  bank  by  delivering  them 
to  the  teller,  and  the  teller  had  subsequently  delivered  them 
to  a  third  paiiy,  supposed  to  be  the  depositor,  but  without 
ascertaming  his  identity,  the  bank  was  held  liable.  The  case 
of  Lloyd  V.  West  Branch  Bank  was  referred  to,  but  the 
power  of  the  bank  to  bind  itself  by  receiving  the  deposit 
was  not  disputed,  and  it  was  held  that  it  was  a  question  for 
the  jury  whether  the  bank  had  been  guilty  of  gross  negligence. 

In  8cott  V.  National  Bank  of  Chester  Vallej/  (72  Pemi. 
St.  E.,  471),  the  facts  were  almost  identical  with  those  in 
Foster  V.  Tlie  Essex  Bank.  A  special  deposit  of  bonds  for 
safe-keeping  had  bden  made  with  the  defendant  by  one  of  its 
customei's,  and  the  bonds  were  stolen  by  the  teller  of  the 
bank,  but  no  negligence  on  the  part  of  the  bank  was  estab- 
lished and  a  verdict  for  the  defendant  on  that  ground  was 
9ustained.  The  receipt  of  the  bonds  was  not  claimed  tp  be 
iiUra  vires. 

In  First  National  Bank  of  CaHish  y.  Chraham  (79  Penn. 
St.  E.,  106),  the  plaintiff  sued  for  the  loss  of  United  States 
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bouds  claimed  to  buvo  been  deposited  by  her  with  the  bank, 
and  relied  upon  a  receiiJt  for  the  bonds,  signed  by  the  cashier 
of  the  bank,  in  which  he  acknowledged  that  she  had  left  the 
bonds  in  the  bank  for  saie-keeping.  It  was  admitted  that 
government  bonds  were  received  by  the  bank  for  safe-keep- 
ing, with  the  knowledge  of  the  president,  cashier  and  teller, 
and  without  compensation.  A  verdict  and  judgment  having 
been  rcndered  for  the  plaintifl',  it  waa  reversed  on  exceptions 
to  rulings  on  questions  of  evidence  and  to  some  poi-tions  of 
the  charge  in  submitting  to  the  jury  the  question  of  negli- 
gence, but  on  the  point  of  the  liability  of  the  bank,  the  doc- 
trine of  Foster  v.  Essex  Bank  was  emphaticallj'^  reiterated, 
and  it  is  stated  that  the  rule  as  laid  down  in  that  case  has 
been  uniformly  applied  in  the  Supreme  Court  of  Pennsylva- 
nia in  cases  involving  the  rights  and  duties  of  national  banks. 

In  Tai*ner  v.  First  Naiixmal  Bank  of  Keokuk  (20  Iowa, 
5G2),  the  liability  of  a  national  bank  for  a  special  deposit  of 
bonds  was  also  recognized,  Smith  v.  First  National  Batik 
of  Westfield  (99  Mass.,  605)  was  also  a  case  of  a  special 
deposit  of  bonds  with  a  national  bank,  and  the  bank  was 
held  to  be  bailee  of  the  bonds,  but  liable  only  for  want  of 
ordinary  care.  To  the  same  effect  is  Giblin  v.  McMaUin 
(L.  R.  [2  P.  C],  317). 

In  Chattahoodiee  Naiicfml  Bank  v.  8chley  (58  Ga.,  369), 
the  court,  after  referring  to  some  of  the  cases  which  have 
been  cited,  and  also  to  the  recent  cases  of  First  National 
Bank  v.  Ocean  National  Bank  (60  N.  Y.,  278),  and  Wilty 
V.  First  National  Bank  of  Brattleboro  (47  Vt.,  546),  sunj- 
marizcs  its  view  of  the  existing  law  as  follows :  **  By  habitu- 
ally i-eceiving  through  its  cashier,  special  deposits  to  l)e  kept 
gratuitously  for  meit)  accommodation,  a  national  bank  will 
incur  liability  for  gross  negligence  in  respect  to  any  such 
deposits,  received  in  the  usual  way."  This  I  adopt  us  a  con- 
cise and  accurate  statement  of  the  result  of  the  decisions  to 
which  I  have  referred. 

The  only  adjudications  to  be  found  in  conflict  with  this 
doctrine  are  the  case  of  Wiley  v.  First  NoJtkmal  Bank  (47 
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Vt.,  546),  followed  by  the  same  court  in  50  Vermont,  389, 
where  it  was  held,  in  direct  opposition  to  all  the  cases  I  have 
cited,  that  when  a  special  deposit  is  received  by  a  national 
bank,  even  in  accordance  with  usage,  and  with  the  knowl- 
edge and  acquiescence  of  the  director  of  the  bank,  the  bank  ' 
is  not  liable  for  its  loss,  even  by  gross  negligence ;  and  this 
is  put  lipon  tho  ground  that  the  bank  has  no  corporate 
capacity  to  receive  such  deposits  for  safe-keeping,  and  conse- 
quently cannot  empower  any  of  its  oflScers  to  incur  liability 
in  its  behalf  by  so  doing. 

There  are  some  cases  in  which  the  Vermont  cases  are  referred 
to  with  approval,  by  the  judge  writing  the  opinion,  ( Third  IfaL 
Bk  of  Baltimore  v.  Boyd,  44  Md.,  47,  and  First  Nat.  Ban^  v. 
Ocean  Nat.  Bank,  60  N.  Y.,  278),  but  there  is  no  other  adjudi- 
cation to  the  same  effect.  In  the  case  in  60  N.  Y.,  the  opinion 
expressly  states  that  it  is  uiniecessary  to  consider  the  question 
of  the  power  of  the  bank;  that  it  is  a  question  not  free  from 
difficulty,  but  can  be  mora  satisfactorily  considered  when  it  be- 
comes necessary  to  a  judgment.  The  opinion  proceeds  upon 
the  gi'ound  that  tho  receiving  of  special  deposits  was  not  shown 
to  be  part  of  the  ordinary  business  of  the  bank.  That  there 
was  an  entire  absence  of  evidence  that  it  was  the  habit  or 
practice  of  the  defendant  to  receive  such  deposits.  That  no 
authority  to  the  cajshier  or  assistant  cashier  to  receive  special 
deposits  had  been  shown,  and  that,  whatever  might  be  the 
incidental  powers  of  the  corporation,  the  power  of  its  officers 
to  bind  it  can  be  presumed  only  to  exist  within  the  scope  of 
its  ordinaiy  business  and  their  ordinaiy  duties.  It  is  upon 
this  distinction  between  the  facts  in  the  case  before  tho  court 
and  those  in  Foster  v.  Essex  Bank  that  the  opinion  proceeds, 
and  not  upon  a  rejection  of  the  doctrine  of  that  case.  The 
opinion,  even  in  so  far  as  it  rests  upon  that  distinction,  was 
not  concurred  in  by  the  majority  of  the  court,  there  being 
an  exception  upon  another  point  which  was  sufficient  ground 
for  reversal  of  the  judgment,  and  the  majority,  concurred 
only  in  the  result.  What  is  said  by  the  learned  judge  in 
respect  to  the  Vermont  case  is  merely  incidental,  and  forms 
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no  part  of  the  reasoning  of  the  opinion,  and  'was  not  con- 
sidered or  passed  upon  by  the  court. 

Appended  to  a  report  of  the  case  in  47  Vt.,  contained  in 
14  Am.  Law  Reg.  (N.  S.),  848,  is  a  note  by  an  eminent 
jurist  approving  the  decision,  and  criticising  the  proposition 
that  any  practice  or  usage  of  a  bank  in  receiving  special 
deposits  can  supply  the  want  of  corporate  power,  and  repeat- 
ing the  same  arguments  which  were  urged  by  counsel  in  the 
case  of  Foster  v.  JEssex  Bank  (17  Mass.,  479).  This  want  of 
corporate  power  is  alleged  on  the  ground  that  the  power  to 
receive  deposits  does  not  embrace  receiving  special  deposits 
of  valuables  for  safe-keeping,  and  that  the  receipt  of  deposits 
of  that  character  is  wholly  outside  of  and  foreign  to  the  busi- 
ness of  banking,  and  cannot  be  regarded  as  incidental  to  that 
business. 

For  the  purpose  of  determining  whether  such  is  the  case,  the 
counsel  for  the  present  respondent  has  referred  to  the  history 
of  banking  from  its  earliest  period,  and  to  the  definitions  by 
lexicographers,  of  the  banking  business.  This  would  seem  to 
bo  a  proper  way  of  ascertaining  what  is  legitimately  within 
the  scope  of  the  business  of  banking,  and  what  ai*e  the  powers 
of  corporations  formed  for  the  puq^ose  of  carrying  on  that 
business.  When  the  attributes  of  a  particular  calling  come 
in  question,  they  can  only  be  ascertained  by  showing  what 
has  been  the  general  usage  and  practice  of  pei*sons  engaged 
in  that  calling,  and  what  business  has  been  generally  trans- 
acted by  them,  and  understood  to  appertain  to  such  ciilling. 
Thus  only  can  it  be  ascertained  what  transactions  are  within 
or  without  the  scope  of  such  calling.  A  reference  to  the 
history  of  banking  discloses  that  the  chief,  and  in  some  cases 
the  only,  deposits  received  by  the  early  banks,  were  special 
deposits  of  money,  bullion,  plate,  etc.,  for  safe-keeping,  to  bo 
specifically  returned  to  the  depositor;  that  such  was  the 
character  of  the  business  done  by  the  Bank  of  Venice  (the 
earliest  bank)  and  the  old  Bank  of  Amsterdam,  and  that  the 
same  business  was  done  by  the  Gk)ldsmiths  of  London  and 
the  Bank  of  England^  and  we  know  of  none  of  the  earlier 


1880.]  Pattison  v.  Stracubb  National  Bank.  95 

OpimoQ  of  the  Conrt,  per  Rapallo,  J. 

banks  where  it  was  not  done.  The  definition  of  the  business 
of  banks  of  deposit,  in  the  encyclopaedias,  embraces  the  receiv- 
ing of  the  money  or  valuables  of  others,,  to  keep  until  called 
for  by  the  depositors.  (1  Encyclopaedia  Americana ;  Bank 
543;  1  English  Encyclopaedia  of  Ails  and  Sciences,  833, 
837,  841.)  And  although,  in  modem  times,  the  business 
of  receiving  general  deposits  has  constituted  the  principal 
business  of  the  banks,  it  cannot  be  said  that  the  I'cceiv- 
ing  of  special  deposits  is  so  foreign  to  the  banking  busi- 
ness, that  corporations  authorized  to  carry  on  that  business 
are  incapable  of  binding  themselves  by  the  receipt  of  such 
deposits.  The  numerous  cases  in  the  books  relating  to 
special  deposits  in  banks,  disclose  how  extensively,  even  in 
modem  times,  this  business  has.  been  and  is  cairied  on,  and 
the  general  understanding  in  respect  to  it.  The  very  act  of 
Congress  under  which  the  national  banks  are  oi'ganized 
recognizes  the  practice,  and  provides  for  the  return  of  special 
deposits  by  national  banks,  even  when  requii-cd  to  suspend 
their  general  business.  Section  46  of  the  act  of  1864  pro- 
vides that,  in  certain  events,  the  banks  shall  cease  to  prosecute 
business,  **  except  to  receive  and  safely  keep  money  belong- 
ing to  them,  and  to  deliver  special  depoaits.^^  This  provision 
assumes  that  such  banks  will  receive  special  deposits,  and 
impliedly  recognizes  and  sanctions  their  so  doing,  by  making 
expi-ess  provision  enabling  them  to  return  them  at  a  time 
when  they  are  prohibited  from  paying  out  to  depositors 
funds  held  on  general  deposit. 

The  Vei-mont  case,  referring  to  this  provision,  says  that  it 
was  not  intended  to  extend  the  powers  of  the  bank.  Perhaps 
not ;  it  rather  indicates  that  the  framers  of  the  bank  act 
assumed  that  banks  had  power  to  receive  special  deposits 
without  any  express  authorization,  and  that  it  was  an  incident 
of  the  banking  business,  and  would,  as  such,  be  exercised  by 
the  bank.  It  is  further  suggested  that  the  term  special  de- 
posits refers  to  securities  held  by  the  banks  as  collateral  to 
loans.  This  interpretation  is  wholly  inadmissible.  Such 
securities  are  in  no  sense  deposits.     The  term  special  deposits 
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has,  and  haA  always  had,  a  well  known  and  defiiicd  meaning. 
In  the  Marine  Bank  v.  The  Fulton  Hank  (2  Wall.,  252, 
256),  MiLLEB,  J.,  says:  **  all  deposits  made  with  bankera 
may  be  divided  into  two  classes,  namely,  those  in  which  the 
bank  becomes  bailee  of  the  depositor  the  title  to  the  thing 
deposited  remaining  with  the  latter ;  and  that  other  kind  of 
deposit  of  money,  peculiar  to  banking  business,  in  which  the 
depositor  for  his  own  convenience  parts  with  the  title  to  his 
money,  and  loans  it  to  the  banker."  This  description  marks 
the  distinction  between  general  and  special  deposits.  In 
Story  on  Bailments  (§  88),  the  same  distinction  is  recognized, 
and  also  in  Rawaon  v.  Real  Estate  Bank  (5  Ark.,  297). 
In  the  Vermont  case  itself,  at  page  554,  the  court  defines 
general  deposits ;  and  says  that  at  the  time  of  the  passage  of 
the  act,  deposits  in  banks  had  a  well  known  and  uuderetood 
meaning,  and  that  the  delivery  of  money,  securities,  or  other 
property,  to  be  spccitically  kept  and  re-delivered,  had  been 
equally  well  known  as  special  deposits.  And  in  Turner  v. 
First  JVat.  Bank  of  Keokuk  (26  Iowa,  562)  the  authority  to 
return  special  deposits,  contained  in  section  forty-six,  is  held 
to  refer  to  deposits  of  securities  for  safe-keeping. 

That  it  was  undei-stood  at  the  time  of  the  passage  of  the 
national  banking  act,  that  the  banks  organized  under  it  were 
authorized  to  receive  special  deposits,  is  fuiUier  evidenced  by  a 
cotemporaneous  circular,  addressed  to  the  banks  by  the  emi- 
nent comptroller  of  the  currency,  H.  McCuUough,  in  1864  in 
these  words :  *  •  In  order  to  encourage  economy  and  the  habit  of 
saving  among  the  poor  of  the  country,  and  more  especially 
of  the  larger  cities,  it  is  suggested  that  national  banks  act  as 
custodians,  without  charge,  of  United  States  bonds  and  other 
representatives  of  value  which  that  class  of  pei-sons  desire  to 
leave  with  them  for  safe-keeping.  Bank  oflScei*s  that  approve 
of  this  suggestton  will  please  give  such  notice  of  their  will- 
ingness so  to  act,  as  is  necessary  for  the  information  of  the 
parties  who  are  to  be  benefited."  The  banking  act  was 
passed,  and  this  circular  was  issued,  in  the  light  of  the 
decision  in  the  case  of  Foster*  v.  Fssex  Bank^  which  declared 
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the  extent  of  the  liability  incurred  by  banks  in  respect  to 
such  deiK)sits,  a  case  often  cited  and  well  known,  especially 
among  those  concenied  in  the  business  of  banking.  It  can- 
not bo  doubted  that  it  was  well  known  to  the  framers  of  the 
act,  and  tlie  banking  department ;  and  there  is  nothing  in  the* 
act,  or  in  the  cotemporaneous  history,  to  indicate  that  it  was 
the  policy  or  intention  to  establish  any  rule  in  respect  to  na- 
tional bunks,  diifcrcnt  from  the  doctrine  enunciated  in  that  case. 

On  the  question  of  corporate  power,  we  are  therefore  of 
opinion  that  national  banks  have  power  to  i*eceive  special 
deposits,  gratuitously  or  otherwise,  and  that  when  received 
gratuitously  they  are  liable  for  their  loss  by  gross  negligence. 

The  next  question  in  the  case  is  as  to  the  authority  of  the 
teller  to  act  for  the  bank  in  receiving  the  deposit  in  question. 
The  evidence  bearing  on  this  point  was  that  the  bank  had- 
been  accustomed  to  receive  packages,  supposed  to  contain 
securities,  from  various  persons  for  safe-keeping.  That  Orrin 
Ballard  was  cashier  of  the  bank  and  his  son  Leon  Ballard 
was  teller,  but  sometimes  acted  as  cashier  in  the  absence  of 
his  father.  That  Orrin  Ballard  had  the  management  and 
control  of  the  affairs  of  the  bank.  It  did  not  appear  that 
the  president  or  directoi-s  took  any  part  in  its  management 
or  that  the  directors  held  any  meetings.  That  some  of  the 
persons  who  left  valuables  in  the  bank  for  safo-keei)ing  were 
directors.  Tliat  at  some  time  befoi'e  the  deposit  in  question, 
a  trust  company  was  formed  in  Syracuse  for  the  receipt  of 
valuables  for  safe-keeping,  and  that,  after  the  formation  of 
that  company,  Mr.  Ballard  the  cashier  said  to  his  son  that 
they  had  better  not  take  any  mora  packages  for  safe-keep. 
ing,  but  the  son  says  that  this  was  not  a  positive  in.struction 
but  only  an  expression  of  opinion,  and  ho  at'tervvards 
received  packages.  The  son  also  testified  that  he  told  the 
plaintiff  that  his  package  would  be  at  his  own  risk.  This 
was  contmdicted  by  the  plaintiff.  The  teller  also  testified 
that  his  father  sometimes  told  persons  depositing  packages 
that  they  would  be  at  their  own  risk,  but  that  on  other 
occasions  packages  were  received  without  such  notice.  The 
SxcKBLs— Vol.  XXXV,       18 
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package  of  the  plaintiff  was  left  by  him  with  the  teller  at 
the  bank,  and  remained  there  some  two  years  before  it  was 
lost,  being  occasionally  taken  out  by  the  plaintiff  to  cut  off 
coupons,  etc.,  and  returned  by  him  to  the  bank.  The  court 
aubmittcd  to  the  juiy  the  question  whether  the  teller  had 
been  authorized  to  receive  such  deposits,  whether  he  did  so 
in  his  individual  capacity,  or  in  behalf  of  the  bank,  and 
whether  he  told  the  plaintiff  that  the  package  would  bo  at 
his  own  risk,  and  whether  the  teller  had  been  directed  to 
discontinue  receiving  deposits  of  securities,  and  instructed 
the  jury  that  if  the  deposit  was  with  the  teller  as  an  uidi- 
vidual,  the  plaintiff  could  not  recover.  We  think  the  evi- 
dence was  sufficient  to  justify  the  submission  to  the  jury  of 
the  questions  of  the  authority  of  the  teller,  and  whether  the 
deposit  was  with  the  bank,  in  this  manner,  and  that  their 
verdict  establishes  such  authority,  and  that  the  deposit  was 
with  the  bank,  and  not  with  the  teller  in  his  individual 
capacity.  The  entire  management  and  control  of  the  affairs 
of  the  bank  having  been  left  with  the  cashier,  his  acts  and 
the  authority  conferred  by  him  upon  the  teller,  must  be 
deemed  binding  on  the  corporation. 

The  verdict  thus  establishing  that  the  plaintiff's  securities 
were  received  on  deposit  by  the  bank,  it  was  bound  either  to 
return  them  or  show  some  sufficient  ground  for  not  doing  so. 
It  claims  that  they  were  stolen  from  the  safe  by  some  person 
other  than  the  employees  of  the  bank,  and  the  remaining 
question  in  the  case  is  whether  the  theft  was  suffered  through 
the  gross  negligence  of  the  bank  in  the  care  of  the  bonds* 
This  question  was  submitted  to  the  jury  and  we  think  the 
evidence  was  sufficient  to  authorize  such  submissioiL  There 
was  no  burglary,  and  no  direct  explanation  of  the  circum- 
stances of  the  loss  of  the  bonds,  but  thci'e  is  evidence  in  the 
case  tending  to  show  that,  if  stolen,  the  theft  was  committed 
in  the  day  time  while  the  bank  was  open.  That  the  bonds 
were  in  a  safe  so  situated  as  to  be  accessible  to  a  person  enter- 
ing from  the  street ;  that  the  persons  in  the  bank  were  so 
placed  that  at  times  the  safe  was  not  in  their  view,  and  that 
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sometimes  the  door  of  the  safe  was  left  open.  The  jury 
could  from  the  evideuce  have  found  that  the  theft  was  com* 
mitted  by  some  pei-sou  entering  from  the  street  and  finding 
the  safe  open,  who  abstracted  the  plaintifi^'s  package  without 
being  observed  by  any  one  in  the  room,  and  that  leaving  the 
property  thus  exposed  was  gross  negligence.  There  was 
some  conflict  and  confusion  in  the  evidence  on  these  points, 
but  these  were  matters  exclusively  within  the  province  of 
the  jury. 

The  fact  that  property  of  the  bank  was  stolen  at  the  same 
time  from  the  same  place,  is  not  conclusive  against  the  allega- 
tion of  gro&s  negligence.  (^Doorman  v.  Jenkins^  2  Ad.  A 
Ell.  256  ;  Gt'iffitf^  v.  Zippenmck,  28  Ohio  St,  388  ;  Tracy 
T.  Wood,  3  Mason,  132 ;  WiUonY.  Mcintosh,  1  Stark.  [N.  P. j, 
237.)  These  were  all  cases  of  gratuitous  bailments,  and  the 
question  of  gross  negligence  was  left  to  the  jury,  notvvith* 
standing  that  the  bailee  took  the  same  care  of  the  property 
as  he  did  of  his  own  which  was  stolen  at  the  ssimo  time. 

It  has  been  argued  on  the  part  of  the  respondent  thrit  even 
assuming  the  receipt  of  si)ecial  deposits  to  have  been  l)eyond 
the  legal  power  conferred  upon  the  bank  by  the  law  under 
which  it  was  incorporated,  yet  that  it  having  in  fact  received 
the  plaintiff's  proi>erty  into  its  custody,  it  cannot  set  up  its 
own  want  of  corporate  power  as  a  defence  to  an  action  for 
not  returning  it,  or  for  losing  it  by  gross  negligence.  The 
conclusion  which  we  have  reached  on  the  question  of  power 
renders  it  unnecessary  to  })ass  upon  this  point. 

After  a  cai-eful  examination  of  the  whole  case  we  think  the 
judgment  should  be  affiimed. 

All  concur. 

Judgment  affirmed. 
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Plaintiff  deposited  "with  defendant^  for  collection,  a  note  to  which  there  was 
no  indorser  save  the  maker,  payable  at  the  Bank  of  LowAille,  of  which 
bank  the  maker  was  a  customer.  Defendant  sent  the  note  by  mail  to  that 
bankf  which  was  an  ordinaiy  method  of  transacting*  such  business.  The 
note  reached  said  bank  the  day  it  fell  due ;  upon  the  next  day  it  sent  its 
draft  on  New  York  in  payment,  and  on  the  same  day  failed.  The  maker 
had  not  quite  sufficient  on  deposit  to  pay  the  note ;  the  deficit  was  made 
up  after  the  failure.  Defendant  received  the  draft  the  next  day,  which  was 
Saturday,  after  business  houi^s ;  it  fonvarded  it  on  Monday  morning,  in 
the  usual  course  of  business,  to  the  clearing-house  in  New  York,  and  it 
was  returned  "  not  good."  Defendant  immediately  gave  plaintiff  notice 
of  non-payment.  In  an  action  to  recover  the  amount  of  the  note, 
becaase  of  alleged  negligence,  held  (Miller,  Eakl  and  Dawpo^th,  JJ., 
dissenting),  that  plaintiff  was  projwrly  nonsuited  ;  that  as  there  was  no 
evidence  that  the  maker  was  insolvent,  it  did  not  appear  that  plaintiff 
sustained  any  damage  ;  that  the  receipt  of  the  draft  was  not  a  payment* 
and  did  not  discharge  him  from  liability. 

Also,  held,  by  Rapallo,  Folger  and  Andrews,  J  J.  (Miller,  Earl  and  Dan- 
•FORTH,  JJ.,  dissenting),  that  by  sending  the  note  to  the  Bank  of  Lowville 
by  mail,  defendant  did  not  constitute  that  bank  its  agent  to  receive  pay- 
ment, but  simply  presented  the  di'aft  through  the  mail  for  payment ;  that 
no  relation  was  created  between  defendant  and  said  bank  by  presentment 
in  this  manner  different  from  what  wouM  have  existed  had  the  note  been 
•pent  through  any  other  agency  ;  that  if  presented  by  a  sub-agent  the 
latter  would  have  been  justified  in  accepting  a  draft  for  the  amount; 
nlso»  that  thei-e  was  no  negligence  in  foi-wanling  the  draft.        •• 

Indig  v.  Nat  City  Bk.  of  B'klyn,  (16  Hun,  200),  revei-sed. 

(Argued  January  20,  18S0  j  decided  February  24,  1880.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court,  in  the  second  judicial  depailmcnt,  reversing  a  judg- 
ment in  iiivor  of  defendant,  entered  uppn  an  order  nonsuit- 
ing plaintiif  on  trial,  and  granting  a  new  trial.  (Reported 
below,  16  Hun,  200.) 

This  action  was  brought  to  recover  the  amount  of  a  prom- 
i«sory  note,  deposited  with  defendant  by  plaintiff  for  collec- 
tion, which  amount,  it  was  alleged,  was  lost  through  defend- 
ant's negligence. 
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The  note  was  so  dei>osited  December  21,  1877;  it  was 
for  $1,000,  pay.'ible  at  the  Bank  of  IiowTille  to  the  order 
of  the  makw,  aiid  was  indorsed  by  him.  Defendant  for- 
warded the  note  to  that  bank  by  mail;  it  was  received 
December  27,  1877,  the  day  it  fell  due.  The  maker 
of  the  note  was  a  depositor  with  the  Bank  of  Lowvillo  ; 
he  lived  at  Watertown,  about  thirty-two  miles  from  hovh 
ville.  On  the  day  of  the  matuiity  of  the  note  he  did  not 
have  on  deposit  with  the  Bank  of  Lowville  funds  suffi- 
cient to  pay  the  note,  lacking  about  thirty  dollai-s ;  this  he 
afterwards  paid.  The  Bank  of  Lowville  forwarded  thp 
note  to  him  by  mail  the  day  of  its  receipt,  and  on  the  next 
day  sent  to  defendant  a  draft  on  If ew  York  for  the  amount, 
less  exchange  ;  it  closed  its  doors  on  that  day,  and  made  au 
assignment  This  draft  waa  received  by  the  defendant  Sat- 
urday, Deceml)er  29,  1877,  and  was  forwarded  to  the  clear- 
ing-house in  New  York  on  Monday,  December  31,  1877^ 
It  was  returned  Januar)^,  1878,  marked  *«  not  good,"  of 
which  plaintiff  was  immediately  notified. 

William  IL  HoUis,  for  appellant.  The  relation  between 
the  parties  was  that  of  principal  and  agent.  {Allen  v.  Mer^ 
dtant^  Bank\' 22  Wend.,  215;  Bank  of  Mobile  v.  Higgin^ 
3  Ala.,  206.)  Thera  was  no  lack  of  diligence  or  negli- 
gence on  the  part  of  defendant  in  presenting  the  note  for 
liayment.  {Windham  Bank  v.  Norton,  22  Conn.,  213;  2 
Parsons,  105;  Percy  v.  Millandon,  10  Martin'ji,  35;  1  Par- 
sonis  81,  85;  Wharton  on  Ageiicy,  §  781;  Ileyicood  v. 
Pickering,  9  L.  E.  [Q.  B.],  428;  Prideaux  v.  Criddle,  L.  E. 
[4  Q.  B.J,  461;  Shipsey  v.  Bowery  National  Bank,  59  N. 
Y.,  485.)  The  defendant  incurred  no  liability  by  adopting 
a  draft  on  New  York  as  the  mode  of  bringing  tlie  proceeds 
of  the  note  to  its  own  counter.  {Kmght  v  Lord  Plymofuih^ 
3  Atkyns,  480;  In  re  Parwnn,  Amblers,  218;  JtiMsell  v. 
Hanky,  6  Term,  13;  Percy  v.  MiUandon^  18  Martin's,  35;) 
The  defencUnt  is  not  liable  for  any  loss  resulting  from  the 
insolvency  of  the  Bank  of  Lowville.     {Allen  v.  TJie  Mer- 
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c/iant^  Bank  of  New  York,  22  Wend.,  215;  In  re  Brawn, 

2  Story's  R,  519;  Jolinaon  v.  Tlie  Bank  of  North  America, 
5  Robt.,  554.)  The  plaintiff;  after  full  knowledge  of  all  the 
facts,  ratified  the  methods  adopted  by  the  defendant  for  the 
collection  of  the  note.  {Potter  v,  MercJiants^  Bank,  28  N. 
Y.,  648.)  The  methods  which  defendant  adopted  in  the 
collection  of  the  note,  secured  and  preserved  all  the  rights 
and  remedies  of  the  plaintiff  against  the  maker.  {Everett  v. 
CoUina,  2  Camp.,  515;  First  National  Bank  v.  Leach,  52 
N.  Y.,  350;  Marine  National  BankY.  Tlie  GUy  National 
Bank,  59  id.,  67;  Johnson  v.  The  Bank  of  North  America, 
5  Robt.,  554;  Story  on  Agency,  §  452;  Hem  v.  Nichols,  1 
Salk.,  289.)  Defendant  was  not  guilty  of  any  act  of  negli- 
gence nor  of  any  omission  upon  which  plaintiff  can  ground 
a  cause  of  action.  (  Wilks  v.  Groom,  3  Drewiy,  584;  AiUxms 
V.  Claxton,  6  Vesey,  Jr.,  225;  First  National  Bank  of  New 
Jersey  v.  Leach,  52  N.  Y.,  350;  Kobbe  v.  Clark,  Selden 
notes  [October,  1853],  11.)  The  plahitiff,  to  maintain  his 
action  under  the  pleadings,  was  bound  to  show  both  negli- 
gence and  damage.  {First  National  Bank  of  Meadville  y. 
Fourth  National  Bank  of  New  York,  19  Albany  Law 
Journal,  438;  Van  Wart  v.  Wooley,  5  Dowl.  &  Ryl.,  374; 
Allen  V.  Suydam,  20  Wend.,  327;  Conroy  v.  Warren,  3 
Johns.  Cas.,  259;  Bank  of  Mobile  v.  Higgins,  3  Ala.,  217.) 

A»  Blumenstiel,  for  respondent.  The  acceptance  of  the 
diTift  instead  of  money  for  the  note  released  the  maker  from 
all  liability  thereon.  {Commeixnal  Bank  v.  Union  Bank, 
11  N.  Y.,  211;  First  National  Bk.  of  Jersey  City  v.  Leach, 
52  id.,  350;  Sinith  v.  Miller,  43  id.,  171;  Brawer  v.  Joties, 

3  J.  R.,  230;  Hood  r.  Gamer,  3  Sand.,  179;  Smeads  v. 
Utica  Bank,  20  J.  R.,  384;  3  Cowen,  662;  McKinster  v. 
Bank  of  Utica,  9  Wend.,  46;  11  id.,  473;  CuHis  v.  Leavitt, 
15  N.  Y.,  167;  Walker  v.  Bank  of  State  of  New  York, 
9  id.,  582;  Bridge  v.  Mason,  45  Barb.,  39;  Montgomery 
County  Bank  v.  Albany  City  Bank,  8  Barb.,  396;  Coni- 
merdal  Bank  v.  Union  Bank,  11  N.  Y.,  211;  Allen  v.  Mer- 
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chants  Bank,  22  Wend,  215.)  The  defendant  by  forward- 
ing the  note  direct  by  mail  to  the  bank  of  Lowville,  made 
that  bank  its  agent  for  the  collection  thereof,  and  became 
liable  for  its  act  to  the  same  extent  as  if  the  defendant  had 
sent  it  to  another  person  to  be  presented,  and  he  had 
accepted  the  draft  of  the  LowviUe  bank  instead  of  money. 
{Allen  V.  MerchanUf  Bank,  22  Wend.,  215.)  There  was 
sufficient  consideration  to  charge  the  defendant.  {Allen  v. 
Merchants'  Bank,  22  Wend.,  215;  Aj/rauU  v.  Pacific  Bank, 
47  N.  Y.,  573;  Shipsetf  v.  Bowery  IfaL  Bank,  59  id.,  485.) 
Defendant  had  no  right  to  accept  a  draft  on  New  York, 
in  lieu  of  money,  nor  so  to  act  in  relation  to  the  coUectioa 
of  the  note  as  to  be  compelled  to  accept  the  draft  {Firsi 
Nat.  Bank  v.  Leach,  52  N.  Y.,  350;  SffiUh  v.  Miller,  43 
id.,  171;  Meads  V.  Merchants^  Bank,  25  id.,  148;  Pratt  r^ 
FoGte,  9  id.,  409;  Nannemaker  v.  Lanier,  48  Barb.,  234; 
Kobbe  V.  Clark,  Seld.  note  of  cases,  11  October,  1853^ 
Bradford  v.  Fox,  39  Barb.,  203.)  The  retention  by  th» 
defendant  of  ^the  draft  of  the  bank  of  LowviUe,  from  three 
o'clock  of  the  twenty-ninth  of  December  until  January  seo^ 
ond,  without  presenting  the  dame  to  the  drawee,  was  ncgli* 
gence  for  which  it  is  liable.  {Smilh  v.  Miller,  43  N.  Y.> 
174-176;  Brower  v.  Jones,  3  J.  E.,  230;  Hood  v.  Garner^ 
3  Sand.,  179.) 

Bapallo,  J.  The  note  which  was  placed  by  the  plaintiff 
in  the  hands  of  the  defendant  for  collection  was  payable  at 
the  Bank  of  LowviUe,  and  it  was  consequently  the  duty  of- 
the  defendant  to  present  it  to  that  bank  for  payment  The 
first  question  which  arises  in  the  case  is  whether  the  defend* 
ant  was  guilty  of  any  negligence  in  the  manner  of  present* 
ment,  from  which  the  plaintiff  sustained  damage.  It  must 
be  borne  in  mind  that  there  were  no  indorsers  on  the  note 
and  that  all  that  was  to  be  done  was  to  demand  payment. 
The  defendant  instead  of  sending  the  note  to  an  agent  or  cor« 
respoildent  at  LowviUe  for  presentment,  sent  it  by  mail, 
directly  to  the  bank  where  it  was  payable.     This  appears  ta 
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be  an  ordinary  method  of  transacting  such  business,  and  the 
def*endant  was  bound  only  to  adopt  the  ordinary  mode.  It 
is  sanctioned  in  England  in  the  cases  of  Hey  wood  v.  Pickering 
(9  L.  R.  [Q.  B.j,  428);  Prideaux  v.  Criddle  (4  id.,  461); 
Bailey  Y.  Bodeiiham  (16  C.  B.  [N.  S.J,  295);  Hare  v.  Henly 
(10  id.,  65),  and  in  this  State  in  Shipsey  v.  Bowery  NaL 
Bank  (59  N.  Y.,  485).  But  however  this  may  be,  no  injury 
appears  to  have  resulted  from  this  mode  of  presentment,  for 
the  note  reached  the  bank  on  the  twenty-seventh  Deceml3er 
the  day  it  was  due,  and  the  bank  recognized  the  presentment 
by  remitting  a  drafl  in  payment.  The  loss  occurred  through 
the  subsequent  fiailure  of  the  bank  and  the  consequent  non- 
payment of  the  draft.  The  same  result  ensued  which  would 
have  taken  place  if  the  defendant  had  sent  the  note  to  a 
third  party  as  sub-agent,  for  collection.  Such  sub-agent 
would  have  been  authorized  under  the  circunLstances  of  the 
oase  to  surrender  the  note  to  the  bank  on  receiving  its  draft 
on  New  York,  because  the  proceeds  were  not  to  be  used  in 
Lowville  but  to  be  transmitted  to  the  defendant  in  New  York 
or  Brooklyn.  There  is  no  proof  in  the  case  that  if  the  note 
had  been  presented  by  a  third  party  at  the  counter  of  the 
bank  of  Lowville  it  would  have  been  paid  in  cash,  but 
assuming  that  it  would,  it  would  have  been  the  duty  of  the 
agent  to  transmit  the  funds  to  the  defendant,  and  a  proper 
method  of  doing  this  would  have  been  to  purchase  a  draft 
on  New  York.  There  being  nothing  in  the  case  to  show  that 
the  Bank  of  Lowville  was  not  in  good  credit  at  the  time,  the 
sub-agent  would  have  been  authorized  to  purchase  its  draft, 
with  the  proceeds  of  the  note.  Instead  of  going  through 
these  useless  formalities  he  might  properly  have  taken  the 
draft  in  the  first  instance.  No  damage  was  caased  therefore 
by  not  employing  a  sub-agent.  Besides  it  appears  to  be  a 
usual  mode  of  transacting  such  business  to  collect  paper  pay- 
able at  a  bank  at  a  distance  in  the  manner  which  the  defend* 
ant  adopted. 

The  draft  was  not  sent  forward  until  tiie  twenty-eighth, 
tile  note  being  due  on  the  twenty-seventh.    But  it  does  not 
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appeur  that  this  was  an  unreasonable  delay,  nor  was  it  even 
shown  that  there  was  any  mail  after  business  hours  on  the 
twenty-seventh  by  which  the  draft  could  have  been  sent. 
The  Bank  of  Lowville  was  entitled  to  the  whole  of  the  busi- 
ness day  of  the  twenty-seventh  within  which  to  pay  the  note. 

Up  to  this  stage  no  negligence  on  the  part  of  the  defend- 
ant is  shown.  Then  was  there  any  shown  in  collecting  the 
draft'?  At  what  tim^  the  defendant  received  the  draft,  or 
what  was  done  with  it,  appeai-s  only  from  the  admissions  in 
the  answer,  which  show  that  the  defendant  received  the  draft 
on  Siiturday,  Doceml)er  twenty-ninth,  after  business  hours, 
and  sent  it  in  the  usual  course  of  business  to  the  clearing- 
house in  the  city  of  New  York  on  Monday  moiTiing,  Decem- 
ber thirty-first,  and  it  was  i-etumed  to  the  defendant  through 
the  clearing-house  in  the  usual  course  of  business  on  the 
second  of  January  not  good.  It  also  appears  that  the 
defendant  gave  immediate  notice  of  non-payment  to  the 
plaintiif. 

The  allegation  of  neglig^ice  lies  at  the  foundation  of  this 
action,  and  it  is  incumbent  upon  the  plaintiff  to  point  out 
in  what  respect  the  defendant  has  been  negligent.  So  long 
as  it  has  pursued  the  ordinary  and  reasonable  methods  g£ 
making  the  collection,  it  is  free  from  fault  and  we  fail  to  see  in 
what  i-espect  they  have  been  departed  from.  Sending  the 
draft  through  the  clearing-house  for  collection  was  the  usual 
and  proper  mode.  Tmiwr  v.  Bank  of  Fox  Lake  (3  Keyea, 
425).  The  plaintiff  however  I'esorts  to  another  ground  of 
liability  and  contends  that  by  sending  the  note  to  the  Bank 
of  Lowville  the  d^endant  cmistituted  that  bank  its  agent  to 
receive  payment  of  the  note,  and  is  therefore  liable  for  the 
pi-oceeds  as  having  been  received  by  the  Bank  of  Lowville, 
the  last-named  bank  being  deemed  to  have  received  the  pro- 
ceeds by  charging  the  amount  of  the  note  against  its  custo- 
mer, the  maker,  and  by  this  circuitous  mode  of  reasoning  the 
defendant  is  sought  to  be  made  liable  for  the  solvency  of  the 
Bank  of  Lowville. 

We  do  not  think  that  any  such  agency  was  created.  The 
BiCKBLa— Vol.  XXXV.        14 
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note,  ill  so  far  as  relates  to  its  pi-eseutment  at  the  bank,  and 
the  duties  of  the  bank  in  respect  to  it,  was  equivalent  to  a 
check  drawn  by  the  maker  upon  the  bank  where  the  note 
was  made  payable.  {JEtna  Ifal.  Bank  v.  Fourth  National 
Bank,  46  N.  Y.,  88.)  The  bank  owed  a  duty  to  its 
customer  to  pay  it  on  pi'csentation,  if  in  funds.  The 
defendant  used  the  United  States  mail  to  make  the  pre- 
sentment, and  by  this  means  caused  Jt  to  be  presented  to 
the  bank  for  payment  on  the  day  when  due.  It  did  not 
deposit  it  tliere  tor  collection*  If  there  had  been  indorsers, 
it  might  be  argued  tliat  the  defendant  constituted  the  bank 
of  Lowville  its  agent  to  notify  the  indorsers  of  non-payment, 
but  even  this  is  very  questionable,  for  it  was  held  in  a  simi- 
lar case  that  if  the  proceeds  wei-e  not  remitted  the  paper 
should  be  deemed  dishonored  and  notice  of  non-payment 
should  be  given  by  the  bank  which  had  sent  it.  {Bailey  v. 
Bodenham,  16  C.  B.  [N.  S.],  288.)  No  such  question  arises 
however  in  the  present  case,  for  there  were  no  indorsers. 
The  defendant  by  sending  the  note  to  the  bank  of  Lowville 
requested  it  to  pay  it,  not  to  receive  the  proceeds.  The 
object  of  sending  was  to  extract  money  from  the  bank,  as 
agent  of  the  maker  of  the  note,  not  to  put  money  in  the  bank 
as  agent  of  the  defendant,  or  to  the  credit  of  the  defendant. 
There  is  nothing  in  the  nature  of  the  transaction  which  should 
render  the  defendant  guarantor  of  the  solvency  of  the  bank 
of  Lowville.  It  was  recently  held  by  this  court  in  the  case 
of  The  People  v.  The  Merchants  and  Mechanics^  Bank  of 
Troy,  decided  September,  1879,*  that  by  sending  a  check 
through  the  mail  to  the  bank  on  which  it  was  drawn,  the 
sender  did  not  constitute  that  bank  its  agent  to  receive  the 
proceeds.  And,  as  before  said,  a  note  payable  at  a  bank 
where  the  maker  keeps  his  account  is  equivalent  to  a  check 
drawn  by  him  upon  that  bank,  except  that  in  the  case  of  a 
note  the  failure  to  present  for  payment  does  not  discharge 
the  maker.  But  as  far  as  the  question  now  under  considera- 
tion is  concerned,  the  effect  is  the  same.  The  bank  on  which 
*  •78N.  y.,«». 


1880,]  huma  v.  National  City  Bank.  107 

Opinion  of  the  Court,  per  IUfallo,  J. 

the  note  is  drawn  has  nothing  to  do  but  to  pay  the  note  if  in 
funds  and  if  not,  to  refuse  to  pay.  If  it  pays,  it  does  so  on 
behalf  of  the  maker,  and  no  relation  is  created  between  it  and 
one  who  presents  it  by  mail,  different  from  that  which  would 
exist  if  presented  through  any  other  agency,  unless  accom- 
panied by  a  request  to  do  some  further  act  in  behalf  of  the 
sender,  beyond  complying  with  its  duty  to  its  own  cnstcmier. 
The  case  is  also  defective  in  respect  to  the  question  of 
damages.  It  is  by  no  means  clear  that  the  maker  of  the 
note  is  discharged.  Where  a  note  is  payable  at  a  bank  an 
entire  failure  to  present  it  for  payment,  docs  not  discharge 
the  maker.  {WalcoU  v.  Van  Santvoard,  17  J.  R.,  248; 
Oreen  v.  Goings^  7  Barb.,  652  ;  Caldw^Uy.  Oassidf/,  8  Cow., 
271.)  If  the  maker  has  not  sufficient  funds  in  the  bank  the 
omission  to  present  it  is  of  no  consequence.  If  he  has  funds 
tlicn  he  can  plead  it  by  way  of  tender  and  is  relieved  from 
liability  only  for  interest  and  costs.  And  even  if  the  bank 
fails  with  the  funds  in  its  hands,  this  is  no  defense  to  the  note. 
{Buggies  v.  Patten,  8  Mass.,  480 ;  Fenton  v.  Goundiy,  13 
East,  473;  Turner  v.  Hayden,  4  Barn.  &  Cres.,  1.)  The 
bank  is  in  such  cases  regarded  simply  as  the  agent  or  depos- 
itary of  the  maker  of  the  note  or  acceptor  of  the  bill,  and 
he  alone  suffers  by  its  failure,  and  his  promise  to  pay  is  not 
discharged.  In  this  respect  only,  a  note  or  bill  payable  at 
bank  differs  from  a  check.  Therefore  if  there  had  been  no 
presentment  whatever,  and  the  bank  had  failed  with  sufficient 
funds  of  the  maker  in  its  hands  to  pay  the  note,  the  maker 
was  still  liable.  The  attempt  of  the  bank  to  pay  the  note  by 
a  ditift  which  was  not  good,  was  no  payment,  and  on  notice 
of  the  non-payment  of  the  draft  the  plaintiff  could  have  ten- 
dered it  back  and  demanded  his  note,  or  could  have  sued 
upon  the  note,  even  without  giving  indemnity,  as  the  note 
was  in  the  possession  of  the  maker,  having  been  returned  to 
him  by  the  bank.  The  maker  could  not  even  set  up  in  bar 
of  costs  and  interest  that  he  had  the  money  in  the  bank,  for  his 
account  there  was  short  and  was  not  made  up  until  after  the 
bank  had  failed*    Neither  was  the  maker  misled  by  anything 
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that  had  been  done,  for  the  bank  failed  on  the  same  day  that 
he  received  back  his  note  by  mail,  and  he  was  at  a  distance  and 
could  have  done  nothing  if  he  had  known  that  the  note  was 
not  paid.  There  was  no  evidence  that  the  maker  was  not 
solvent,  or  that  the  plaintiff  had  sustained  any  damage. 

On  both  grounds  we  think  the  order  appealed  from  should 
be  reversed  and  the  judgment  of  nonsuit  affirmed. 

FoLGEB  and  Andrews,  J  J.,  concur;  Church,  Ch.  J., 
concui*s  on  question  of  damages ;  Miller,  Earl  and  Dan- 
FORTH,  JJ.,  dissent. 

Order  reversed  and  judgment  affirmed. 


80    108 
130    517 

80    106 
laO    M5 

{ 

1 

80    108 
140     » 

30    108 
50    195 

80    108 
166    633 

jl 

80    108 
62    804 

Edwin  R.  Brink  et  al..  Respondents,  v.  The  Hanover 
Fire  Insurance  Company,  Appellant. 

Defendant  issued  to  plaintiffs  a  policy  of  fire  insurance  upon  merchandise 
in  a  stoi-e  in  L.,  North  Cai'olina.  The  policy  contained  a  condition  requir- 
ing proofs  of  loss  to  be  filed  as  soon  as  possible  after  a  fire.  The  propr 
erty  was  destroyed  by  fii'e  November  twenty-thii*d.  Immediately  thei-e- 
after  an  agent  fi-om  defendant's  North  Carolina  agency  went  to  L.  to 
make  investigations,  and  subsequently  one  went  from  New  York.  These 
investigation^  extended  until  some  time  in  December,  and  i-equired  the 
presence  of  the  insured.  Their  books  and  papers  were  nearly  all 
destroyed,  and  they  were  obliged  in  j^reparing  the  proofs  to  obtain  from 
New  York  and  elsewhere  duplicates  of  bills  of  purehases,  and  to  make 
a  detailed  inventory  of  all  the  items  of  the  stock,  which  was  large,  with 
their  value,  and  a  like  inventory  of  the  preperty  saved.  A  consideitiUe 
portion  of  the  goods  were  purchased  for  cash,  in  small  parcels,  and 
plaintiffs  were  unable  to  procure  bills  in  many  cases.  Chaigt^K  of  fraud 
in  burning  the  store,  and  as  to  the  quantity  and  value  of  the  ^oode 
destroyed,  were  made  against  them.  The  papera  were  finished  by 
one  of  the  plaintiffs  January  seventh,  and  transmitted  to  the  other 
at  Washington  to  verify.  After  examination  he  returned  them  to  his 
partner  in  North  Carolina  for  fuHher  examination  and  exjilanatiori, 
and  this  was  rejpeated.  They  were  finally  completed  and  forwarded 
to  New  York  to  plaintiff's  attorney  to  be  filed,  February  seventh.  There 
was  evidence  to  the  effect  that  on  that  day  defendant's  general  agent, 
on  being  advised  by  the  plaintiflT  in  Washington  that  the  proofs  had 
been  sent  on,  stated  that  he  would  not  be  able  to  take  them  up  for 
ezaminatioQ  until  the  latter  pari  of  the  week  after,  and  consented  that 
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.they  might  be  recalleil.  to  enable  plaintiff^  to  examine  them  together. 
This  was  done  and  the^r  were  returned  and  filed  February  sixteenth.  In 
an  action  upon  the  policy,  Jield,  that  the  facts  authoriz«*.d  a  finding  that 
reasonable  diligence  was  exercised  in  famishing  proofs ;  and  that  this 
was  all  the  policy  i^uired. 

Defendant  received  the  pixwfs  without  objection,  retained  them,  examined 
plaintiffs  in  respect  to  them,  and  then  decided  not  to  pay  upon  the 
ground  of  fraud,  and  so  declai^  to  plaintiffs.  Held,  that  fi*om  the 
failure  of  the  defendant  to  raise  the  question  of  forfeiture  it  was  to  be 
presumed  it  did  not  then  suppose  any  forfeiture  had  taken  place ;  and 
that  this  was  proper  to  be  considered  by  the  jury  upon  that  question ; 
also,  that  defendant  was  estopped  from  claiming  a  forfeiture. 

A  condition  in  a  policy  of  fire  insurance  requiring  the  filing  of  pix)ofe  of 
loss,  being  for  the  benefit  of  the  company,  it  may  waive  a  forfeiture 
resulting  frem  a  failure  to  comply  therewith ;  and  if  it  waives  the  con- 
dition, it  cannot  afterwai*ds  recall  the  waiver  and  insist  upon  the  for- 
feiture. 

Sach  companies  may  refuse  to  pay  a  lofls  ^thout  specifying  any  ground, 
and  when  sued  may  insist  upon  any  available  ground ;  but  if  they 
plant  themselves  upon  a  specified  defense  and  so  notify  the  assured, 
they  should  not  be  permitted  to  retract  after  he  has  acted  upon  their 
position  as  announced,  and  incurred  exi)enses  in  consequence  of  it. 

If  a  company  intends  to  avail  itself  of  the  objection  that  proofs  were  not 
filed  in  time,  it  should  refuse  to  rec^ve  them  on  that  ground,  or  at  least 
promptly  notify  the  assured  of  its  determination,  otherwise  the  objection 
will  be  reganled  as  waived. 

Bnnk  v.  H,  F,  Tns.  Co,  (70  N.  Y.,  593),  distinguished. 

One  of  the  plaintiffs  as  a  witness  for  them  was  asked  :  "  So  far  as  you 
could  individually,  did  you  get  those  proofe  of  loss  forwarded  as  soon  as 
it  was  possible  for  you  to  do  so  ?  "  This  was  allowed  under  objection 
and  exception.  He  answered :  **  I  did  all  in  my  power  to  have  them 
forwarded  at  the  earliest  possible  moment."  Held,  comi)etent ;  that  the 
question  called  for  a  fact  within  the  knowledge  of  the  witness. 

Carpenter  v.  E.  Tr.  Co.  (71 N.  Y.,  680),  distinguished. 

(Argued  January  21, 1S80 ;  decided  Febioiary  24, 1880.) 

Appeal  from  juclgmcnl  of  the  General  Term  of  the 
Supreme  Court,  in  the  fii-st  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiffs,  entered  upon  a  verdict.  (See 
mem.  of  decision  on  former  api>eal,  70  N.  Y.,  593.) 

This  action  was  upon  a  policy  of  fire  insurance  covering  a 
stock  of  goods  in  plaintiffs'  store  at  Lexington,  Noilh  Carolina. 
The  aaswer  set  up  fraud  in  over  valuation  and  in  the  state- 
ments as  to  loss.  The  policy  contained  a  condition  requir- 
ii^  the  assured  in  case  of  loss,  forthwith  to  give  notice  of 
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loss  to  defendant,  and  **  as  soon  after  as  possible  reader  a 
particular  account  signed  and  sworn  to  by  them." 
The  facts  are  sufficiently  set  forth  in  the  opinion.  . 

Samuel  Hand,  for  appellant.  It  was  error  to  receive  the 
answer  of  the  witness  to  the  question  whether  he  got  and 
forwaixled  the  proofs  of  loss  as  soon  as  possible.  {Carpenter 
V.  Eastern  Tr.  Co.,  71  N.  Y.,  580.)  Plaintiffs  are  concluded 
aa  to  value  of  the  goods  in  the  store  at  the  time  of  the  fire, 
by  the  proofs  of  loss  filed  by  them.  {Irving  v.  Excel.  F. 
Ins.  Co,,  1  Bosw.,  507;  Flanders  on  F.  Ins..  373.) 

Charles  IT.  Hatch,  for  respondents.  Plaintiffs  are  not 
estopped  by  an  erroneous  statement  or  honest  mistake  in 
their  proofs  of  loss.  {McMasters  v.  PresL,  etc.,  of  Ins.  Co. 
ofN.  Am.,  55  N.  Y.,  231,  232.)  Defendant  having  received 
and  retained  the  preliminary  proofs  of  loss  until  the  trial 
without  objection,  is  estopped  from  saying  they  were  not 
seiTcd  in  time,  and  waived  this  defense.  {Williams  v. 
MecJi.  and  Traders?  Ins.  Co.,  54  N.  Y.,  577;  Arizona 
F.  Ins.  Co.  V.  Kranich,  36  Mich.,  293;  McMasters  v. 
Ins.  Co.  of  Nbrt/i  America,  55  N.  Y.,  222 ;  Norwich 
and  N.  Y.  Trans.  Co.  v.  Western  Ins.  Co.,  34  Coiul, 
561;  U.  S.  Cir.  Ct.,  District  of  Coim.  [April,  1868]; 
6  Blatch.,  241;  12  Wall.,  134;  Schewck  v.  Mercer  Co.  Mat. 
Ins.  Co,,  4  Zabr.,  447;  Allegre  v.  Md.  Ins.  Co.,  6  Har.  & 
John.,  408;  McMaster  v.  Westch.  Co.  3Iut.  Ins.  Co,,  25 
Wend.,  379;  Francis  v.  Ocean  Ins.  Co.,  4  Cow.  [U.  S.  L.  C.J, 
404 ;  Tai/lor  v.  Mer.  F.  Ins.  Co.,  9  How.,  390;  aNiel 
V.  Buf.  F.  Ins.  Co.,  3  Comst,  122;  Maryland  Ins.  Co.  v. 
Balliurst,  5  Gill.  &  Johns.,  159;  Graves  y.. Washington  M. 
Ins.  Co.,  12  Allen,  391;  Home  Ins.  Co.  v.  Cohen,  20  Grattan, 
312;  Viele  v.  Germania  F.  Ins.  Co.,  26  Iowa,  9;  Georgia 
Ins.  Co.  V.  Kumer^s  Admin' x,  28  Grattan,  88;  Bennett  v. 
Md.  F.  Ins.  Co.  [U.  S.  Dist  Ct,  N.  D.  N.  Y.,  1878],  Alb, 
Law  J.,  363;  Owens  v.  Farmer^ s  J.  S.  Ins.  Co.,  57  Barb., 
518;  Pediner  v.  Phcmix  Ins.  Co.,  65  N.  Y.,  209;  Pilneyy. 
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G.  jF.  Ins.  Co,,  icL,  6;  Dolan  v.  G.  F.  Ins.  Co.^  5  Lans., 
276;  Baggerly  v.  G.  F.  Ins.  Co.,  72  N.  Y.,  607;  Van  Allen 
V.  G.  F.  Ins.  Co.j  id.,  604;  Goodmn  v.  Mass.  Mut.  L. 
Ins.  Co.,  73  id.,  480;  Sansura  Digest,  1105,  §  10;  8t. 
Louis  Ins.  Co.  V.  Kyle,  11  Mo.,  278;  Patrick  v.  Ins.  Co., 
43  N.  IL,  621;  Noyes  v.  Ins.  Co.,  30  Vt,  569;  Peo/m  M. 
and  F.  Ins.  Co.  v.  Leicis,  18  111.,  553;  CNeily.  Buffalo  F. 
Ins.  Co.,  3  Comst.,  122;  Bumsteadx*  Dividend  Mut.  Ins.  Co., 
2  Ker.,  81;  Peoria  M.  and  F.  Ins.  Co.  v.  White/nil,  25  111. 
[1861],  46;  Broum  v.  Kings  Co.  Fire  Ins.  Co.  [Sup.  Ct.], 
31  How.,  508;  Van  Dozen  v.  Charter  Dale  F.  and  M.  Ins. 
Co.,  1  Abb.  [N.  S.],  349;  1  Rob.,  55;  Post  v.  ^nta  Ins. 
Co.,  43  Barb,,  351;  Dean  v.  ^Ina  Ins.  Co,,  2  Hun,  371; 
Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  State  [22 
Ohio],  452;  Ins.  Co  of  North  America  v.  McDowell,  60  HI. 
[1869],  120;  Lycoming  Ins.  Co.  v.  Schaffer,  6  Wr.  188; 
Lycoming  Lis.  Co.  v.  TJpdergraff,  4  id.,  311;  Schenck  v, 
Mercer  Co.  Mut.  Ins.  Co.,  4  Zabr.,  447;  Clarke.  New  Eng* 
land  Mut.  Ins.  Co.,  6  Cush.,  342;  Vhderhill  v.  New  Fng- 
land  Mut.  Ins.  Co.,  6  id.,  440;  Heath  v.  Franklin  F.  Ins. 
Co.,  1  id.,  257;  Vos  v.  Robinson,  9  J.  R,  132;  McMaster 
V.  Westehester  F.  Ins.  Co.,  25  Wend.,  779;  uEtna  F.  Ins. 
Co.  V.  Tyler,  16  id.,  385,  401;  2  Bennett  Fire  Ins.  Qiscs, 
54,  644;  1  id.,  576;  Goodwin  v.  Ma^.  Mut.  Life  Ins.  Co., 
73  N.  Y.,  496.)  As  to  what  constituted  reasonable  time 
and  diligence  was  a  question  of  fact  for  the  jury.  (^Edward 
Y.  Baltimore  F.  Ins.  Co.,  3  Gill.,  177,  188,  189.) 

Church,  Ch.  J.  There  seems  to  have  been  a  misapprehen- 
sion at  the  trial,  as  to  the  point  decided  by  this  court,  when 
the  case  was  here  for  review  before.*  The  judgment  was 
revei'sed  upon  a  single  paragraph  in  the  charge  of  the  trial 
judge,  to  the  efiFect  that  if  at  anytime  the  defendant  objected 
to  paying  the  loss  upon  the  ground  of  fraud,  no  proofs  of  loss 
need  be  served,  a  majority  of  the  court  being  of  the  opinion 
that  the  charge  was  too  broad,  and  might  include  mere  inci- 

•  See  mem«  of  decuion»  70  K.  T.»  flOS. 
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dentiil  dcclanitions,  not  iudicating  a  fixed  pur^^ose  on  the 
part  of  the  company,  or  relied  upon  by  the  assured.  The 
court  did  not  decide  that  an  iusuiimce  company  could  not 
effectually  waive  a  forfeiture  by  a  failure  to  file  proofe  of 
loss  within  the  time  specified,  without  an  agreement  based 
upon  a  new  consideration,  or  when  the  circumstances  did  not 
create  ^  technical  estoppel,  and  that  portion  of  the  opinion 
was  not  concurred  in.  Subsequently  this  court  on  two 
occasions  expressly  repudiated  this  doctrine,  and  held  that  a 
forfeiture  for  that  cause  might  be  waived  by  proof  of  an 
express  waiver,  or  by  acts  or  conduct  from  which  an  uiten- 
tion  to  waive  is  expressly  inferable.  {Goodwin  v.  Mass. 
MiUualLi/e  Ins.  Co.,  73  N.  Y.,  430;  Prentice  v.  Kmcker^ 
hooker  Life  Ins.  Co.,  77  id.,  483.) 

In  the  last  case  Andrews,  J.,  said :  "  It  is  now  under- 
stood to  be  the  doctrine  of  this  court  that  no  new  consider- 
ation is  required  to  support  a  waiver  by  an  insurance  com- 
pany of  a  condition  in  lespect  to  the  time  of  serving  proofs 
of  loss,  and  that  it  may  be  done  by  acts  and  conduct  indicat- 
ing an  intention  to  waive  such  condition,  occuning  subsequent 
to  the  breach  of  the  condition,  although  there  may  be  no 
technical  estoppel."  The  filing  of  proofs  of  loss  by^a  speci- 
fied time,  is  a  condition  made  for  the  benefit  of  the  company 
which  it  may  avail  itself  of  or  not,  and  if  it  determines  to 
waive  it,  it  cannot  afterwards  I'ccall  the  waiver,  and  insist 
upon  the  forfeiture.  In  nearly  all  the  cases  where  this  ques- 
tion is  presented  however,  there  exists  all  the  elements  of  an 
eslcfppel.  This  is  true  in  the  case  at  bar.  The  condition  was 
that  the  proofs  of  loss  should  be  filed  as  soon  as  possible  after 
the  fire,  which  means  that  they  must  be  filed  within  a  reason- 
able time  under  the  circumstances  pi'csentcd,  and  with  refer- 
ence to  the  obstacles  and  diffiiculties  to  be  overcome.  Al- 
though a  considerable  period  elapsed  before  they  were  filed, 
the  company  received  them  without  objection  not  only,  but 
retained  them,  examined  the  insured  in  respect  to  them,  and 
decided  not  to  pay  the  loss  upon  the  ground  of  fraud,  and 
so  declared  to  the  assured.    Thereupon  the  action  was  com- 
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meuced,  and  at  the  trial  the  company  failed  to  prove  the 
charge  upon  which  it  relied,  and  then  sought  to  raise  the 
question  of  the  time  of  filing  the  proofs  of  loss,  I  think  it 
was  estopped  from  so  doing.  The  plaintiff's  claim  was  chal- 
lenged for  fraud,  and  that  only.  They  acted  upon  it,  and 
brought  an  action  incurring  large  expenses  in  its  prosecution. 
M)n  constat,  if  the  failure  to  file  the  proofs  in  time  had  been 
insisted  on,  but  that  the  plaintiff  would  have  acquiesced  in 
it,  and  I'efrained  from  prosecuting,  and  thus  they  might  be 
injured  by  the  change  of  ground  on  the  part  of  the  defendant. 
Every  consideration  of  public  policy  demands  that  insurance 
companies  should  be  required  to  deal  with  their  customers 
with  entire  fairness  and  frankness.  They  may  refuse  to  pay 
without  specifying  any  ground,  and  insist  upon  any  available 
ground,  but  if  they  plant  themselves  upon  a  specified  defense, 
and  so  notify  the  assured,  they  should  not  be  permitted  to 
retract  after  the  latter  has  acted  upon  their  position  as  an- 
nounced, and  incurred  expenses  in  consequence  of  it.  If  a 
company  intends  to  avail  itself  of  the  technical  objection  that 
the  proofs  are  not  filed  in  time,  common  fairness  requkes 
that  it  should  refuse  to  receive  them  on  that  ground,  or  at 
least  promptly  notifjr  the  assured  of  their  determination, 
otherwise  the  objection  should  be  regarded  as  waived. 

The  trial  judge  in  this  case  did  not  submit  any  question 
to  the  jury  as  to  a  waiver,  but  submitted  only  the  question 
as  to  the  proofs  whether  they  were  filed  within  a  reasonable 
time,  and  with  reasonable  diligence  after  the  fire.  An 
exception  was  taken  to  this  submission,  and  it  is  insisted  that 
the  evidence  was  not  sufficient  to  authorize  the  jury  to  find 
for  the  x)laintiffs. 

We  are  of  opinion  that  there  was  ample  evidence  to  justify 
the  submission  and  the  finding.  The  fire  was  on  the  twenty- 
thhxi  day  of  November,  and  the  proofs  were  filed  on  the 
sixteenth  day  of  February  following.  The  property  destroyed 
was  merchandise  in  a  store  in  North  Carolina.  Immediately 
after  the  fire  an  agent  from  the  North  Carolina  agency  went 
to  the  place  of  the  fire,  to  make  an  investigation,  and  subes- 
SicKELS— Vol.  XXXV.        15 
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quently  another  from  New  York.  These  investigations  occu* 
pied  several  days,  and  until  some  time  in  December,  and 
required  the  presence  of  the  insured.  The  books*  and  papers 
of  the  insured  were  nearly  all  destroyed  by  the  fire,  and  they 
were  obliged  in  preparing  the  proofs  of  loss,  to  obtain  from 
New  York,  and  elsewhere,  duplicates  of  bills  of  purchase,  to 
make  a  detailed  inventory  of  all  the  items  of  a  large  stock 
of  miscellaneous  goods,  with  the  value  of  each  article,  and  a 
like  inventory  of  property  saved.  A  considerable  portion 
of  the  goods  was  purchased  for  cash,  and  many  of  them  in 
small  parcels,  and  the  plaintiffs  were  unable  to  procure  bills 
in  many  cases.  Besides  the  plaintiffs  were  incited  to  care 
and  caution  by  the  repeated  charge  of  fraud  made  against 
them,  not  only  in  burning  their  store,  but  as  to  the  quantity 
and  value  of  the  goods  destroyed.  The  papers  were  finished 
by  one  of  the  plaintiffs  on  the  seventh  of  January,  and  trans- 
mitted to  the  other  to  verify  at  Wtishington,  where  he  had 
gone  to  remain  for  some  time.  After  an  examination  by  the 
latter  he  returned  them  to  his  partner  in  North  Carolina  for 
further  examination  and  explanation,  and  this  was  repeated. 
They  were  finally  completed  and  transmitted  to  New  York 
on  the  seventh  of  February,  to  the  attorney  of  the  plaintiffs 
to  be  filed.  On  that  day  there  was  evidence,  from  which  the 
jury  might  have  found,  that  the  general  agent  of  the  com- 
pany, upon  being  informed  by  the  plaintiff  then  in  Wash- 
ington, that  the  proofs  had  been  sent  on  to  be  filed,  stated 
that  he  would  not  be  able  to  take  them  up  for  examination 
until  the  latter  part  of  the  week  after,  and  consented  that 
they  might  be  recalled  to  enable  both  plaintiffs  to  examine 
them  together ;  that  this  was  done,  and  they  were  I'eturned 
and  filed  and  acted  upon  by  defendant  without  a  suggestion ' 
that  they  were  not  filed  in  time.  Considering  the  circum- 
gtances,  and  the  diflSculties  surrounding  the  parties,  the  jury 
were  fully  justified  in  finding  that  reasonable  diligence  was 
exercised  by  the  plaintiffs,  and  the  facts  disclosed  are  signifi- 
cant of  an  implied  admission  on  the  part  of  the  company, 
that  the  plaintiffs  had  not  forfeited  the  policy  for  that  reason, 
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and  that  the  proofs  were  filed  in  time.  It  is  to  be  presumed 
that  if  the  defendant  at  the  time  believed  that  the  plaintifSs 
were  guilty  of  all  the  charges  imputed  to  them,  and  that  they 
had  forfeited  their  claim  under  the  policy  by  a  failure  to  file 
proofs  in  time,  it  would  have  specified  that  as  one  of  the 
grounds  for  refusing  payment,  and  its  omission  to  do  so 
under  the  circumstances  is  more  than  suggestive,  that  it  did 
not  then  suppose  that  any  such  failure  had  taken  place,  and 
this  circumstance  WJis  proper  to  be  considered  by  the  jury 
upon  the  question  submitted  to  them.  The  entire  treatment 
of  the  question  of  filing  proofs  of  loss  by  the  trial  judge  was 
quite  as  favorable  to  the  defendant  as  the  facts  would  justify. 

The  question  whether  the  tobacco  in  the  store  constituted 
a  part  of  the  stock  of  merchandise  insured,  and  the  question 
whether  the  quantity  was  correctly  or  fraudulently  stilted 
in  the  proofs  of  loss  were  fairly  submitted  to  the  jury  under 
proper  instinictions.  The  same  is  true  of  the  questions 
relating  to  powder  in  the  store,  and  the  efiect  of  a  misstate- 
ment in  regard  to  it  in  the  proofs. 

The  charge  as  a  whole  presented  the  questions  fairly  to 
the  jury,  and  none  of  the  exceptions  thereto,  or  to  the  refu- 
sals to  charge  as  requested,  were  well  taken. 

An  exception  was  taken  overruling  an  objection  to  this 
question  to  plaintiff  Estes  :  '*  So  far  as  you  could  individu- 
ally, did  you  get  those  proofs  of  loss  forwarded  as  soon  as 
it  was  possible  for  you  to  do  so  ? "  The  answer  wjis  :  '*  I 
did  all  in  my  power  to  have  them  forwarded  at  the  earliest 
possible  moment."  It  is  urged  that  it  is  not  competent  for 
a  witness  to  testify  to  the  very  conclusion  of  fact  which  the 
jury  are  to .  pass  upon.  But  there  are  questions  of  this 
character,  which  the  trial  judge  may  allow  in  that  form 
without  committing  a  legal  eiTor.  In  general,  facts  should 
be  stated,  and  inferences  left  to  the  jury.  But  here  it 
might  be  difiicult  to  draw  a  coiTect  conclusion  from  the  facts 
stated,  or  rather  the  fact  of  diligence  might  be  left  unceilain 
from  the  other  facts  stated.  In  such  a  case  it  is  not  ]e<ral 
error  to  allow  such  a  question.     Whether  a  person  trana- 


116  Brink  et  al.  v.  Hanover  Fire  Ins.  Co.  [Feb., 


Opinion  of  the  Court,  per  Church,  Ch.  J. 


acted  a  specified. business  as  soon  as  he  could,  is  a  fact  pecu- 
liarly within  his  own  knowledge.  A  person  is  to  walk  a 
mile  aa  soon  as  he  can.  From  the  fiict  that  it  occupied 
half  an  hour,  a  jury  would  be  puzzled  to  determine  whether 
ho  did  it  Jis  soon  as  he  could,  or  not.  Besides  the  question 
was  not  whether  the  proofs  of  loss  were  presented  as  soon 
as  possible,  which  was  the  question  for  the  jury,  but  whether 
the  witness  individually  did  all  he  could  to  have  them  pre- 
sented. The  question  held  incompetent  in  Carpenter  v. 
Eastern  Transportation  Co.  (71  N.  Y.,  580)  was  quite  dif- 
ferent. There  the  question  was  whether  another  person  m 
the  opinion  of  the  witness  omitted  or  neglected  any  duty  in 
respect  to  a  certain  matter.  In  the  case  at  bar  it  Wiis  sought 
to  prove  a  fact,  not  an  opinion  within  the  knowledge  of  the 
witness.  While  it  would  not  have  been  a  legal  error  to 
have  sustained  the  objection,  1  am  of  opinion,  under  the 
circumstances  of  this  case,  that  it  was  not  a  legal  error  to 
overrule  it.  The  object  of  all  examinations  in  judicial  tri- 
bunals is  to  elicit  truth,  and  there  are  many  cases  where  the 
form  of  questions,  and  the  manner  of  examination  must  be 
left  to  the  discretion  of  the  trial  judge.  No  injustice  could 
have  been  done,  because  the  answer  would  not  be  likely  to 
prevail  against  facts  which  might  be  drawn  out  on  cross- 
examination,  or  proved  by  other  witnesses  inconsistent  with 
it.  The  question  to  the  plaintiff  Estes,  whether  the  conver- 
sation with  Stoddard  related  to  the  time  of  filing  proofs  was 
not  incompetent  except  that  it  was  leading,  which  was  not 
made  a  ground  of  objection.  If  the  plaintiff  so  understood 
it,  he  might  be  excused  for  a  few  days  delay,  if  he  acted 
upon  the  faith  of  it,  even  if  he  was  mistaken.  The  judge 
charged  that  the  conversation  did  not  amount  to  a  waiver, 
which  was  more  favorable  to  the  defendant  than  it  could 
ask  as  matter  of  law. 

I  do  not  think  any  eiTor  of  law  was  committed  on  the  trial 
against  the  defendant,  and  the  judgment  must  be  affirmed. 

All  concur ;  Folger  and  Earl,  JJ.,  in  result. 

Judgment  affirmed. 
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The  People  ex  rel.  Jacob  A.  Hatzel  et  al.,  Appellants,  v. 
George  Hall,  Eespondeut. 

The  jurisdiction  and  power  of  the  courts  was  not  affected  hy  the  provision 
of  the  Code  of  Procedui'e  (§  428),  ♦  abolishing'  the  writ  of  quo  warranto 
and  proceedings  by  infoimation  in  the  natui-e  thereof ;  it  is  only  the 
foi-m  of  the  proceeding  that  was  done  away  with.  The  remedies  thei-e- 
tofore  had  in  those  fonns  may  now  be  obtained  by  civil  action. 

As  to  whether  the  jurisdiction  of  the  courts  in  those  mattera  can  be  affeicted 
by  legislation,  qiuBre, 

The  provision  of  the  charter  of  the  city  of  New  York  of  1873  (J  6,  chap. 
335,  Laws  of  1873),  making  the  board  of  aldermen  **  the  judge  of  the 
election,  returns  and  qualifications  of  its  own  members,  subject,  how- 
ever, to  the  review  of  any  court  of  competent  jtuisdiction,"  did  not  oust 
the  courts  of  juiisdiction,  or  pi-event  them  from  originating  an  inquiiy 
as  to  the  right  to  that  office.     (Chdrch,  Ch.  J.,  dissenting.) 

The  pi-ovision  simply  creates  a  cumulative  jui*isdiction,  by  the  exercise 
of  which  the  board  is  for  the  time  constituted  a  legal  body  and  its  acts 
are  made  authoritative,  leaving  to  courts  of  competent  jurisdiction  the 
right  to  inquire  in  behalf  of  the  people,  into  the  right  of  any  person 
who,  by  action  of  the  board,  holds  a  place  in  it.  (Church,  Ch.  J.,  dis- 
senting.) 

The  inile  that  where  a  new  right  or  the  means  of  acquiring  it  is  confeiTed, 
and  an  adequate  remedy  for  its  invasion  given  by  the  same  statute, 
parties  injui^ed  are  confined  to  the  statutoi*y  redress,  does  not  apply  in 
such  case,  as  against  the  people,  as  the  light  to  inquire  is  not  given  by 
the  charter,  nor  is  a  remedy  given  to  the  people  by  it. 

State  v.  Marlow  (15  Ohio  St.,  114) ;  C&itim.  v.  Leach  (44  Penn.,  332) ;  State 
V.  Coin,  Council  of  Hahway  (33  N.  J.  L.  R.,  Ill) ;  McVeany  v.  The 
Mayor  (1  Hun,  85),  distinguished. 

The  distinction  between  the  occasions  and  the  effect  of  the  use  of  such 
pi-ovisions  in  a  legislative  enactment  confen-ing  power  upon  the  councils 
of  municipalities  or  other  inferior  tribunals,  and  their  use  in  the  Con- 
stitution of  the  United  States  (art.  1,  $  5,  sub.  1),  and  of  this  State  (ai*t. 
8,  {  10),  confening  power  upon  the  houses  of  the  Legislature  pointed 
out. 

Inasmuch,  however,  as  the  said  provision  does  g^ve  judicial  power  to  the 
board  of  aldermen,  where  a  person  claiming  to  be  a  member  of  said 
board  has  instituted  a  proceeding  before  it,  wherein  it  has  been  adjudged 
that  he  has  not,  and  that,  as  against  him,  another  has  the  right  to  the 
office,  such  an  adjudication  until  reversed  is  conclusive  as  to  him  ; 
and  is  a  bar  to  an  action  brought  by  him  to  test  his  claim,  although  it 
is  not  a  bar  as  against  the  people. 

(Argued  January  21,  1880 ;  decided  February  94, 1880.) 
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Appeal  from  a  judgment  of  the  General  Teim  of  the 
Supreme  Court,  m  the  fii-st  judicial  department,  affirming 
a  judgment  in  favor^  of  the  defendant,  entered  upon  an 
order  nonsuiting  the  plaintiffs  on  trial. 

This  action  was  in  the  nature  of  a  quo  warranto^  to  try 
the  title  to  the  office  of  alderman  in  the  city  of  New  York. 

The  complaint  alleged  in  substance  that  on  the  5th  day 
of  November,  1878,  an  election  wiis  duly  held  in  the  city  of 
New  York  for  three  aldermen,  to  fill  that  office  for  the  sixth 
Senate  district  in  said  city  ;  that  at  said  election  the  relator, 
the  defendant,  one  Bernard  Kenney,  and  one  Joseph  P.  Strack, 
were  candidates  for  election  to  said  office  ;  tiiat  the  said 
Bernard  Kenney  received  12,608  votes  ;  said  Strack  12,415, 
said  defendant  received  8,9G5  votes,  and  relator  received 
8,993  legal  votes  for  said  office  ;  that  subsequently  and  on 
or  about  the  6th  day  of  January,  1879,  the  relator  presented 
his  petition  for  and  demanded  a  seat  in  the  board  of  aldei'- 
men  of  the  city  of  New  York  ;  that  such  proceedings  were 
had  in  and  by  said  board,  that  on  or  about  the  20th  day 
of  May,  1879,  the  Siiid  board  resolved  and  declared  that 
said  defendant  was  entitled  to  a  seat  in  said  board,  and  that 
the  relator  was  not  so  entitled  ;  that  on  the  1st  day  of  Janu- 
ary, 1879,  the  said  defendant  usurped  the  said  office,  and 
has  ever  since  usurped  and  withheld  the  same  from  said 
plaintiff. 

The  defendant  set  up  in  his  answer  the  proceedings  of  the 
board  of  aldennen  upon  the  conflicting  claims  of  relator  and 
defendant,  and  the  adjudication  therein  in  favor  of  the 
defendant,  which  he  claimed  was  a  bar  to  this  action. 

Upon  the  opening  of  the  case  on  trial,  defendant's  counsel 
moved  for  a  dismissal  of  the  complaint  upon  the  pleadings, 
which  motion  was  granted.  Plaintiff's  counsel  duly 
excepted. 

L.  C.  Waehner,  for  the  relator.  By  the  Code  the  writ 
of  quo  warranto  is  abolished,  and  a  remedy  by  action 
given.     {People  ex  reL  Judsm  v.  Thatcher,  55  N.  Y.,  528, 
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529;  Code,  §  432.)  When  superior  courts  have  jurisdic- 
tion, it  can  only  be  taken  from  them  by  express  words 
of  statute  or  by  necessary  implication.  (4  T.  R.,  109;  3 
Greene  [Iowa],  42;  8  Pick.,  435;  1  U.  S.  Dig.,  630.) 
It  was  error  to  hold  that  under  the  provision  of  the  charter 
of  1857  the  action  of  the  board  would  have  been  judicial 
and  conclusive  ;  judicial  it  would  be,  but  not  conclusive  and 
final.  {State  v.  Fitzgerald,  44  Mo.,  425;  State  v.  Ihinck, 
17'  Iowa,  365;  Wdmmack  v.  Wammack,  3  Ala.,  31;  JEx 
parte  Heath,  3  Hill,  51;  1  Dil.  on  Muu.  Cor.,  §  141.) 
AflSrmative  words  in  a  statute  do  not  take  away  the  com- 
mon law  or  a  former  statute  upon  the  same  subject.  (Dwar- 
lis,  pp.  70,  71,  219;  4  Oilman,  221;  9  Cow.,  437;  Jackson 
V.  Bradt,  2  Caines,  169;  R.  v.  Inliab.  of  Cumberland,  6 
T.  R.,  194.)  The  remedy  given  by  the  charter  of  1857  was 
simply  cumulative  to  the  remedy  by  quo  warranto,  and 
therefore  did  not  oust  the  courts  of  jurisdiction  over  nor 
abrogate  that  action.  {Gnffith  v.  Appaice,  Cr.  Eliz.,  104; 
Rex  V.  Robinson,  2  Burr,  800;  Coles  v.  Knight,  3  T.  R., 
442;  AWy-Gen.  \.  Cor.  of  Pool,  4  Mylne  &  Cr.,  17;  Parr 
V.  AiCy-Gen,,  8  CI.  &  F.,  409;  23  Wend.,  222.) 

No  one  appeared  at  the  bar  as  counsel  for  the  respondent. 
His  attorney,  A.  II.  Purdy,  by  letter,  informed  the  court 
that  he  relied  upon  the  printed  points  of  the  defendant  in  the 
analogous  case  of  The  People  ex  rel.  v.  Perley,  argued  shortly 
before  this  casa* 

FoLGiiR,  J.  Though  the  ancient  writ  of  quo  warranto^ 
and  proceedings  by  information  in  the  nature  thereof,  aie 
abolished  (Code  of  Proc,  §  428),  yet  the  remedies  hei-etofore 
had  in  the  forms  of  that  writ  and  that  information,  may  now 
be  obtained  by  civil  action.  (Code  of  Proc,  §  428;  People 
ex  rel  v.  Thatcher,  55  N.  Y.,  528,  529.)  It  is  only  the  form 
of  the  proceeding  that  is  done  away  with.  The  jurisdiction 
and  power  of  the  courts  are  not  touched  by  that  section,  even 

*  See  Mem.,  poti,  p.  2- 


120  People  ex  rel.  Hatzel  et  al.  v.  Hall.  [Feb*, 

Opinion  of  the  Court,  per  Folgbb,  J, 

if  they  could  be  by  legislation ;  nor  the  right  to  seek  and 
reach  through  them  all  the  remedy  which  that  writ  or 
infonuation  once  afforded. 

In  this  action,  in  the  naturp  of  a  proceeding  by  quo  war* 
ranto,  the  People  of  the  State  of  New  York  ask  of  George 
Hall,  the  defendant,  by  what  right  he  exercises  and  claims 
to  hold  the  office  of  alderman  of  the  city  of  New  York.  The 
defendant  does  not  set  up  any  primary  right  by  which  he 
claims,  but  rests  alone  upon  the  fact,  that  the  board  of  alder- 
men of  that  city,  having  acquired  jurisdiction  so  to  do,  have 
duly  adjudged  that  he  was  duly  elected  a  member  thereof; 
and  he  sets  up  that  as  a  bar  to  this  action.  The  position  of 
the  defendant,  as  stated  in  argument,  is,  that  the  board  of 
aldermen  has,  in  the  first  instance,  the  sole  and  exclusive 
jurisdiction  of  such  a  question,  and  that  a  determination  by 
it  is  final  and  conclusive,  unless  there  be  had  a  review  of  its 
action  by  a  proceeding  bringing  that  action  itself  mto  the 
courts. 

Doubtless  the  board  of  aldermen  has  jurisdiction  to  sit  in 
judgment  upon  the  right  to  a  place  in  its  body.  The  charter 
of  the  city  enacts,  that  the  board  "  shall  be  the  judge  of  the 
elections,  returns  and  qualifications  of  its  own  members,  sub- 
ject, however,  to  the  review  of  any  court  of  competent  juris- 
diction." (Chap.  335,  Laws  of  1873,  §  6.)  This  clause  gives 
power  to  adjudge  ;  but  does  it  give  exclusive  power  in  the 
first  instance  ?  Are  the  courts  of  the  State  thereby  ousted 
of  jurisdiction,  and  shut  out  from  originating  an  inquiry  as 
to  the  right  to  that  office  ?  The  defendant  maintains  the 
affirmative.  His  claim  is  put  upon  the  Ukeness  of  this  clause 
in  the  charter,  to  those  in  the  Constitution  of  the  United 
States  and  in  that  of  this  Stiito,  and  the  effect  that,  it  is  said, 
is  given  to  them  nsper  se  conferring  sole  and  exclusive  power 
upon  the  houses  of  Congress  and  the  houses  of  the  State 
Legislature.  The  clause  in  the  charter  and  the  clauses  in  the 
constitutions  are  in  the  same  form  of  words  :  **  Each  house 
shall  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members     *     *     *     ."     (U.  S.  Const,  art  1,  §  5, 
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6ub.  1.)  '*  Each  house  shall  *  *  *  be  the  judge  of  the 
elections,  returns  and  qualifications  of  its  own  members 
*     *     *     ."     (Const,  of  N.  Y.,  art.  3,  §  10.) 

It  is  conceded  by  the  text  writers,  that  each  of  those  houses 
has  the  sole  power  to  judge  thereof,  exclusive  of  every  other 
tribunal:  (1  Kent,  *235;  1  Story  on  Cbnst,  §  833;  Gushing 
Law  &  Pr.  Leg.  Ass.,  §  1050;  Coolej  Cons.  Lim.,  •133.) 
It  is  doubtful,  however,  whether  they  reach  that  conclusion, 
alone  from  the  form  and  inherent  force  of  the  words  used  in 
the  constitution.  Kent  {supra)  says  :  **  There  is  no  other  • 
body  known  to  the  constitution,  to  which  such  a  power  might 
be  safely  trusted."  Story  (supra)  says :  **  If  lodged  in  any 
other,  than  the  legislative  body  itself,  its  independence,  its 
purity,  and  even  its  existence  and  action  may  be  destroyed 
or  put  into  imminent  danger.  •  •  •  Accordingly,  the 
power  has  always  been  lodged  in  the  legislative  body  by  the 
uniform  practice  of  England  and  Amepca."  Kent  (ubi 
supra)  says  that  the  same  power  is  vested  in  the  British 
House  of  Commons.  There,  it  '^  has  its  original  from  this  one 
maxim,  *  that  whatever  matter  arises  concerning  either  house 
of  parliament  ought  to  be  examined,  discussed  and  adjudged 
in  that  house  to  which  it  relates  and  not  elsewhere  : ' "  (1 
Bl.  Com.,  *163,  citing  4  Inst.,  15.)  The  power  seems  to 
have  been  estal>lished  in  the  Hoase  of  Commons,  after  a  con- 
flict.  It  was  claimed  and  exercised  at  one  time  by  the  king 
and  council,  at  another  by  the  House  of  Lords,  and  again  by 
the  chancellor :  (See  Cox's  Inst,  of  Eng.  Govt.,  117;  May's 
Law  of  Parliament,  54;  Hallam'sCont.  Hist.  Eng.,  vol.  1, 273)a. 
In  1624,  the  Commons  declared  by  resolution,  that  it  belonged 
exclusively  to  the  house  itself,  as  '*  its  ancient,  natural  and 
undoubted  privilege ;  "  and  since  then  the  claim  of  the^house 
seems  to  have  been  acquiesced  in  on  all  hands  :  (Cush.  Law  & 
Pr.,  54.)  The  sjime  author  says,  that  the  power  is  so  essen- 
tial to  the  free  election  and  independent  existence  of  a  legis- 
lative assembly,  that  it  may  be  i-egat*ded  as  a  necessary  inci- 

a  Those  citations  are  furnished  by  the  interesting  brief  of  Mr.  Stetson*  counsel  fi»r 
the  respoiitlent,  in  JfcKeemir'a  Ctue,  argned  soon  after  this.— F. 
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dent  to  every  body  of  that  description  which  emarUes  directli/ 
fraia  tlie people;  and  that  the  constitutional  provisions  are 
out  of  al:)uudant  caution :  (Gush.  Law  &,  Pr.,  54;  and  see 
Hammond's  Pol.  Hist.,  c.  3.)  So  that  it  seems,  that  force 
is  added  to  the  words  of  the  constitution,  by  a  consideration 
of  the  occasions  and  the  instruments  in  which  they  are  found, 
and  of  the  character  of  the  political  bodies  to  which  they 
are  applied ;  and  a  greater  weight  is  given  to  them,  than 
they  will  bear  in  a  legislative  act,  passed  hi  view  of  constitu- 
tional provisions  creating  courts  of  justice  and  clothing  them 
with  general  jurisdiction. 

It  is  apparent  that  there  is  a  wide  difference,  in  the  occa- 
sions of  the  use  of  these  phrases,  in  conferring  power  upon 
the  highest  legislative  bodies,  and  upon  the  councils  of 
municipalities,  or  other  inferior  tribunals.  As  to  the  legisla- 
tures, tliey  are  used  when  the  People,  the  sovereignty,  has 
come  together  by  its  delegates  to  organize  a  goyernment ; 
and  to*  parcel  out  the  three  great  powers  thereof,  the  legisla- 
tive, the  executive,  and  the  judicial,  among  the  three  co-ordi- 
nate and  principal  depositaries  to  which  they  are  committed. 
Though  the  constitution  confers  upon  specified  courts  general 
judicial  power,  there  are  certain  powers  of  a  judicial  nature 
which,  by  the  express  tenns  of  the  same  instrument,  ai*e 
given  to  the  legislative  body,  and  among  them  this  which 
we  ai'e  considering.  All  powers  are  then  in  the  hold  of  the 
People.  They  ai^e  about  to  distribute  these  powers  among 
the  bodies  which  they  at  the  same  time  create.  When  it  is 
said,  on  such  occasion,  to  either  house  of  the  Legislature, 
**  You  are  to  be  the  judge  of  the  election  of  the  members  to 

,  your  body,"  there  is  a  specific  conferment  of  this  particular 
power. ;  and  when  it  is  said,  at  the  same  time,  to  the  judicial 

.  body,  **  You  are  to  have  general  jurisdiction  in  law  and 
equity,"  though  the  conferment  of  power  is  general,  thei-e  is, 
by  the  force  of  the  concurrent  action,  excepted  from  the 
general  grant,  the  specific  authority  definitely  bestowed  with 
the  same  breath  upon  another  body.  In  such  case  it  may 
well  be,  that  a  form  of  words  in  the  instrument,  that  clearly 
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mak^  a  gift  of  judicial  power  to  one  co-ordinate  body, 
should  be  construed  as  reserving  the  particular  power  thus 
bestowed,  from  the  general  conferment  of  judicial  power  by 
the  same  instrument,  at  the  same  time,  upon  another  co-ordi- 
nate body.  The  power  thus  given  to  the  houses  of  the 
Legislature  is  a  judicial  power,  and  each  house  acts  in  a  judi- 
cial capacity  when  it  exeiis  it.  The  express  vesting  of  the 
judicial  power,  in  a  particular  case  so  closely  and  vitiilly 
affecting  the  body  to  whom  that  power  is  given,  takes  it  out 
of  the  general  judicial  power,  which  is  at  the  same  time,  in 
pursuance  of  a  general  plan  that  has  regard  in  each  part .  to 
every  other  part,,  bestowed  upon  another  body  ;  both  bodiest 
being  cotemporaneous  in  origin,  and  equal  in  dignity,  degree 
and  proposed  duration. 

None  of  these  things  apply  to  the  council  of  a  city.  It  is  I 
the  creature  of  the  Legislature.  It  has  not  the  inherent  pow- 
ers of  one  of  the  constitutional  depositaries  of  authority.  It  is 
from  the  outstart  a  body  inferior  to  the  judiciary,  and,  as  a 
general  rule,  answerable  unto  it.  It  is  not  unsafe  for  it,  nor 
is  it  inconvenient,  that  a  power  to  determine  of  the  member- 
ship to  it  should  be  given  to  the  courts.  It  is  not  to  be  feared 
that  it  will  be  destroyed,  or  its  existence  be  endangered,  by 
the  judicial  exertion  of  that  power.  It  is  made  by  temporary 
and  changeable  statute,  instead  of  fundamental  and  perma- 
nent law.  The  authority  that  created  it,  the  Legislature, 
remiuns,  and  may  interpose  to  ward  it  from  harm,  or  may 
bring  it  back  to  life  if  harmed  fatally. 

The  argument,  therefore,  may  not  prevail,  that  is  drawn 
from  the  use  of  the  same  form  of  words  in  the  charter  that 
is  found  in  the  constitutions. 

But  it  is  further  urged  that  the  clause  in  the  charter — 
taken  without  regard  to  that  likeness — gives  exclusive  power 
in  the  first  instance  to  the  board.  It  does  not,  unless  it  takes  \ 
away  jurisdiction  from  the  courts ;  or,  in  this  case,  from  the  , 
Supreme  Court  of  the  State.  That  court,  from  its  origin, 
has  had  general  jurisdiction  in  law  and  equity  :  (Const.,  art. 
6,  §  6.)     Within  that  jurisdiction  formerly  fell  the  proceed- 
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ings  by  quo  warranto^  j^nd  by  information  in  the  nature 
thereof;  and  now  falls  the  action  by  which  the  remedies 
once  got  by  them  are  yet  reached.  That  jurisdiction  is  not 
taken  away  by  a  statute,  unle&s  there  be  express  words  in  it 
to  tiike  it  away.  '*  It  is  a  maxim  in  the  common  law,  that 
a  statute  made  in  the  affirmative,  without  any  negative 
expressed  or  implied,  doth  not  take  away  the  common  law :" 
(1  Coke  [2d  Inst.],  199,  cap  20-24;  Rexy.  Moreley,  2  Burr, 
1040;  and  see  Per  Cowen,  J.,  In  re  Heath,  3  Hill,  52;  The 
People  V.  Dirs.  B.  and  It.  T.  Road,  23  Wend.,  222.)  That 
rule  applies  here.  There  is  no  word  in  the  clause  in  the 
^'•charter  that,  either  in  terms  or  by  necessary  implication, 
expresses  a  legislative  purpose  to  take  from  the  Supreme 
Court  its  jurisdiction,  and  to  make  the  power  of  the  board 
exclusive,  and  its  judgment  final  and  conclusive.  It  creates 
a  cumulative  jurisdiction ;  it  enables  the  board  to  pass 
speedily  and  by  simple  proceeding  upon  the  right  to  mem- 
bership in  it,  so  that  it  may  not  be  hampered  in  the  per- 
formance of  its  functions ;  and  when  it  has  done  so,  the 
board,  as  composed  thereby,  is  for  the  time  a  legal  body  and 
its  doings  authoritative.  The  courts  of  competent  jurisdic- 
tion are  not  shut  out,  however,  from  inquiring  in  behalf  of 
the  people,  the  origin  of  all  authority,  into  the  right  of  any 
person  who,  by  the  action  of  the  board,  in  fact  holds  a  place 
in  it,  and  claims  thereby  to  exercise  a  public  office.  The 
officer  is  sucli  as  to  be  liable  to  such  an  inquiry  in  behalf  of 
the  public,  and  it  needs  express  and  unequivocal  words,  or 
an  irresistible  implication,  to  take  away  from  the  judiciary  a 
jurisdiction  always  possessed.  The  Supreme  Court  has  by 
its  constitution  control  over  all  inferior  jurisdictions,  of  which 
the  board  of  aldermen  is  one.  To  take  away  its  general 
superintending  power,  the  language  to  that  end  should  be 
clear  and  unequivocal,  and  not  to  be  collected  from  doubtful 
inferences  or  incomplete  analogies. 

It  is  suggested  that  the  phrase,  **  subject,  however,  to  the 
review  of  any  court  of  competent  jurisdiction,"  found  in  the 
clause  in  the  charter,  gives  an  implication  that,  in  the  legis- 
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lative  purview,  the  words  giving  power  would,  without  some 
l^strictive  phrase,  have  conferred  sole,  exclusive  and  final 
jurisdiction.  It  is  not  to  be  so  construed.  The  most  that 
can  be  implied  therefrom,  is,  that  the  luw-niaker  apprehended 
that  the  judgment  of  the  board  might  be  considered  final, 
so  far  as  that  proceeding  had  by  it  was  concerned,  unless  it 
was  declared  otherwise.  So  there  was  provided  m  express 
terms  that  that  proceeding  should  be  subject  to  review.  It 
may  be  doubted  if  this  was  needful,  and  whether  it  was  not 
already  the  law  that  it.  should  be  so  subject.  Wherever  a 
new  jurisdiction  is  erected,  whether  by  public  or  private  act, 
it  is  subject  to  iuspection  by  the  proper  court,  by  writ  of 
error,  certiorari  or  mandamus  :  {Lawton  v.  CorvHra^  2  Cai., 
181.)  The  phrase,  from  abundant  caution,  but  declared  the 
existing  law. 

Sometimes,  in  opposition  to  the  views  we  take,  a  reliance 
is  had  upon  the  rule,  that  where  a  new  right,  or  the  means 
of  acquiring  it,  is  conferred,  and  an  adequate  remedy  for  its 
invasion  given  by  the  same  statute,  parties  injiu^d  are  con- 
fined to  the  statutory  redress:  {Dudley  v.  Mayhem^  3 
Comst*.,  9.)  This  rule  cannot  apply  to  The  People,  who  are 
plaintiffs  in  this  case.  The  right  to  inquire  was  not  given  by 
this  chaiter,  nor  is  a  remedy  given  to  The  People  by  it. 
Whether  the  rule  will  affect  the  relator  need  not  be  deter- 
mined, as  will  be  seen  hereafter.  There  are  decisions  in 
other  States  which  hold  in  accordance  with  the  views  herein 
expressed:  {State  v.  Fitzgerald^  44  Mo.,  425;  Hummer  v, 
Uummei^  3  Greene  [Iowa],  42;  WammxickY.  Holhway,  2 
Ala.  [N.  S.],  31;  Murfree  v.  Leeper,  1  Overton  [Tenn.],  1; 
Burginhofen  v.  Martin,  3  Yeatcs,  479;  2  Rawle,  369,  infra.) 
Cases  are  cited  from  other  States  as  being  opposed.  We 
think  that  the  decisions  in  them  are  put  upon  the  require- 
ments of  the  constitutions  of  those  States,  as  in  State  v. 
Marlow  (15  Ohio  St.,  114  [see  pages  of  opinion  133,  134, 
135]  )  ;  or  upon  positive  and  unequivocal  expressions  in  stat- 
utes, as  in  Commit.  Leach  (44  Penn.,  332),  the  decision  in 
which  seems  to  have  gone  upon  or  been  influenced  by  a 
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statute,  enacting  that  where  a  remedy  is  provided  by  any  act 
of  Assembly,  the  direction  thereof  shall  be  strictly  pursued, 
and  nothing  done  agreeable  to  the  provisions  of  the  common 
law,  further  than  shall  be  necessary  for  carrying  such  act 
into  effect:  (Purdon^s  Dig.  [Brightly],  41;  see  15  Ohio  St., 
supra,  130.)  44  Penn.  St.,  supra,  did  not  profess  to  over- 
rule or  question  Com.  v.  McCloskey  (2  Eawle,  369),  where 
it  was  held  (by  a  divided  court,  however,)  that  an  act  making 
commissioner's  judges  of  the  election  to  their  body,  and 
giving  them  full  power  and  authority,  did  not  oust  the 
superintending  jurisdiction  of  the  Supreme  Court,  to  be 
exerted  by  quo  warranto  or  information.  In  State  v.  Com. 
Council  ofliahway  (33  N.  J.,  Ill),  though  there  are  expres- 
sions (p.  114)  that  "the  court  is  not  made  the  judge  of  the 
election,"  and  **  the  decision  has  been  committed  to  another 
jurisdiction,"  they  may  well  be  taken  as  applj^ng  to  any 
action  under  the  particular  statute  in  pursuance  of  which 
the  proceeding  before  the  court  was  had,  and  not  as  indica- 
ting a  general  conclusion.  McVeany  v.  The  Mayor  (1  Hun, 
35),  is  cited.  But  the  judgment  in  that  case  was  not  put 
upon  the  ground  now  in  consideration.  The  expressions  in 
the  opinion,  touching  upon  the  question,  fall  far  short  of  a 
deliberate  utterance  that  the  courts  are  without  jurisdiction 
in  such  case.  Moreover,  that  case  is  now  before  us  for 
review. 

But  there  is  another  view  of  this  case  not  to  be  lost  sight 
df.  Though  the  provision  in  the  chaiter  does  not  oust  the 
Supreme  Court  of  jurisdiction,  it  does  give  judicial  power  in 
the  matter  to  the  board  of  aldermen :  (Per  Shaw,  Ch.  J., 
Hiss  V.  BartMi,  3  Gray,  472.)  It  appears  from  the  case 
that  the  relator  has  set  that  power  in  motion  by  a  direct  pro- 
ceeding, begun  by  him  in  his  own  behalf,  before  the  board ; 
and  that  in  that  proceeding  it  has  been  adjudged  that  the 
relator  has  not,  and  that,  as  against  the  relator,  the  defend- 
ant has  the  right  to  the  oflSce.  This  adjudication  has  never 
been  reversed  and  is  still  operative.  Is  not  that  adjudication 
a  bar  to  the  relator  from  proceeding  further  ?     There  is  no 
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difference  in  the  application  of  the  rule  that  a  prior  judgment 
is  a  bar,  whether  it  be  in  a  formal  action  or  in  a  summary 
proceeding :  (Suprs.  of  Onon.  v.  Briggs^  2  Denio,  33;  Demor 
restY.  Darg,  32  N.  Y.,  281;    Van  Wormer  v.    The  Mayor, 
15  Wend.,  262.)     Though  the  proceeding  be  before  such  a  !* 
tribunal  as  that  board,  it  is  res  adjudicata  for  all  that  were  * 
parties  to  it :  (State  v.  Deh'esseline,  1  McCord  [So.  Car.],  52.) 
The  People  were  not  parties  or  privies.     The  relator  was  a  |  \ 
party.     Besides,  in   The  Duchess  of  Kingston's  Case,  all  the 
judges  were  of  the  opinion  that  the  decision  of  a  question 
raised  between  her  and  Mr.  Harvey  could  not  be  conclusive 
between  her  and  the  crown :  (20  How.  St.  Tr.,  355;  Bairs 
V.  Jackson,  1  Phillips,  582,  586.)     The  People  are  not  barred 
by  it.     They  may  still  inquire  by  what  right  the  defendant 
claims  the  office.     The  principle  stated  in  The  People  ex  rel. 
V.  Thatcher  {supra),  applies  here.     That  the  sovereign  may '  / 
proceed  and  inquire,  where  like  movement  on  the  part  of  a  / 
private  pci-son  will  not  be  entertained  because  of  his  own  ^ 
acts  ;  see  lung  v.  Clarke  (1  East,  38),  and  the  cases  there 
cited  and  quoted  from  in  the  argument  of  counsel  for  the 
defendant.     And  there  may  be  judgment  in  favor  of  thel 
Peopleagainst  the  defendant  of  ouster  of  him,  without  giftringll 
judgment  in  favor  of  the  relator  that  ho  is  entitled  :  {The 
People  V.  Phillips^  1  Denio,  388;  see  also  Coram,  v.  Sparks,  6 
Whart.  *416.)     Sometimes  a  decision  or  decree  with  regard 
to  the  legal  standing  or  authority  of  an  individual,  is  like  a 
judgment  in  an  action  or  proceeding  in  rem,  and  to  an  extent 
binds  third  persons ;  (Co.  Lit.,  352,  b.)  ;  and  the  reason  is 
given  that  it  rendera  the  person  to  whom  it  relates  what  it 
pronounces  him  to  be.     Hardly  can  such  effect  be  given  to 
the  conclusion  of  such  a  board,  as  against  the  People.     The 
public  right  to  have  it  determined  in  what  person  the  office  is 
legally  vested  is  not  to  be  cut  off  by  acts  of  the  private  con- 
testants for  it,  in  which  the  People  had  no  hand.     The  case 
of  The  State  v.  Hardie  (1  Iredell's  L.  E.,  42),  seems  directly 
in  point.    The  private  interest  of  the  relator,  so  far  as  he  has 
an  interest  in  the  office,  is  sought  in  this  action,  as  well  as  the 
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public  right ;  but  as  ho  has  already  submitted  the  determiua- 
tion  of  his  claim  to  an  authorized  tribunal  which  h^is  adjudged 
against  him,  and  its  judgment  stands  unreversed  and  unaf- 
fected by  any  review  thereof;  he  is  debarred  from  further 
pursuit  of  it.  The  People  are  jiot  so  placed,  and  the  courts 
are  open  to  them. 

This  leads  to  a  reversal,  in  favor  of  the  People,  of  the 
judgment  appealed  from  ;  and  an  aifirmance  of  it  against  the 
relator. 

All  concur,  except  Church,  Ch.  J.,  who  dissents  as  to 
reversal,  but  agrees  as  to  affirmance. 

Judgment  in  accordance  with  opinion. 


Samuel  Bonnell,  Jr.,  Eospondent,  v.  Chester  Griswold 
et  al.,  Appellants. 

The  statutory  liability  imposea  upon  the  trustees  of  a  manufacturing 
corporation  by  the  manufacturing  act  of  1848  (§  12,  chap.  40,  La^vs  of 
1848),  for  a  failui-e  of  the  corporation  to  make  and  file  an  annual  report 
as  prescribed,  does  not  attach  if  a  report  is  made  and  filed,  in  terms 
confplying  with  the  statute,  although  some  of  the  material  L-epresenta- 
tions  therein  ai*e  untrue. 

Nor  does  such  penalty  attach  when  the  stock  of  the  coipoi'ation  haa  been 
issued  in  payment  for  property  as  authorized  by  the  amendatoiy  act 
of  1853  (§  2,  chap.  333,  La^s  of  1853),  and  this  fact  is  not  stated  in  the 
I'eport  as  requii'ed  by  said  act.     (FoLGER.and  Earl,  JJ.,  dissenting.) 

The  court  will  not  imply  a  term  into  a  statute  for  the  purpose  of  extend- 
ing or  imposing  a  penalty ;  on  the  contrary  a  penal  statute  w^ill  be 
strictly  construed. 

It  seeinSf  that  where  the  requirement  of  said  act  of  1853  is  not  obeyed, 
the  report  made  is  false  and  subjects  the  peraons  making  it  to  the 
penalty  imposed  by  the  original  act  (}  15),  for  the  making  of  a  false 
report.     (Danforth,  J.;  Church,  Ch.  J.  and  Milleb,  J.,  concun-ing.) 

A  report  made  and  filed  by  a  manufacturing  corporation,  stated  that  the 
"  capital  stock  has  been  paid  up  in  fall."  Held,  that  this  was  equivalent 
to  a  statement  that  all  the  capital  had  been  paid  in,  and  so  was  a  com- 
pliance with  said  provision  of  the  act  of  1848  (§  12),  that  the  report 
**  shall  state    *    *    *    the  proportion  actually  paid  in  "  of  the  capitaL 

The  verification  to  the  report  was  as  follows  :  "  Sworn  to  before  me  this  13th 
day  of  Januaiy,  1870>  Charles  W.  Anderson,  notai*y  public.  New  York 
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county."  The  report  was  signed  by  the  pi^esident  of  the  corporation 
and  was  actually  verified  by  him  before  a  pix)per  officer.  Heldp  that 
the  verification  was  sufficient. 
The  corporation  was  adjudged  a  bankrupt  in  November,  1870,  and  on 
January  3, 1871,  its  entire  profferty  passed  into  the  hands  of  an  assignee 
in  bankruptcy.  Held,  that  no  report  subsequent  to  that  of  Januaiy,  1870, 
was  necessary. 

(Argued  January  23, 1880 ;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  CJourt,  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  case  is  reported  upon  a  former  appeal  in  68  N.  Y., 
294. 

The  nature  of  the  action  and  the  facts  appear  sufficiently 
in  the  opinion. 

WnL  C.  Holbi'oohy  for  appellants.  The  Greneral  Term 
erred  in  hplding  that  Hoysradt's  trusteeship  terminated  in 
November,  1869.  {Squires  v.  Brcwn^  22  How.  Pr.,  44; 
Chandler  v.  Hoag,  2  Hun,  613;  affirmed,  63  N.  Y.,  624; 
Braughton  v.  Otis^  21  id.,  261;  McHarg  v.  Eastman^  35 
How.  P.,  205.)  If  Hoysradt's  resignation  did  not  take  effect 
until  May,  he,  nevertheless,  ought  not  to  be  held  in  the  Bonnell 
case,  for  the  reason  that  BonnelPs  claim  was  not  then  due  or 
payable.  {Jones  v.  Barlow,  62  N.  Y.,  202.)  The  General 
Term  erred  in  holding  that  the  report  of  1870  was  defective 
in  not  containing  an  affirmation  that  it  was  true,  and  in  not 
showing  by  whom  it  was  verified.  {Bernard  v.  Darling,  1 
Barb.  Chy.,  219;  Hunter  v.  Le  Conte,  6  Cow.,  728;  Wliitney 
Arms  Co.  v.  Barlow,  63  N.  Y.,  67.)  Statutes  creating 
penalties  are  to  be  strictly  construed,  and  can  only  be 
extended  where  they  would  otherwise  be  rendered  nugatory, 
or  where  otherwise  there  would  be  a  failure  of  justice. 
{Hasbrook  v.  Paddock,  1  Barb.,  625;  Bridgewater  and  Utica 
Plankroad  Co.  v.  Bobbins,  22  id.,  662;  Garrison  v.  Howe, 
17  N.  Y.,  466;  Chase  v.  If.  T.  Cent.  B.  B.  Co.,  26  id.,  625; 
SicKBLa — Vol.  XXXV.        1 7 
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Miller  V.  White,  50  id,  139.)  The  onus  was  upon  the 
plaintiffs  to  show  that  the  report  wad  false  iu  a  **  material 
representation,"  and  **  known  "so  to  be  by  the  defendants 
when  they  signed  it.  {Whitney  Arms  Co.  v.  Barlow,  68 
N.  Y.,  37;  Stehbins  v.  Eihnands,  14  Gray  [Mti^s.],  203.) 
The  suit  brought  by  Bonnell  cannot  be  maintained,  for  the 
reason  that  he  was  not  an  original  creditor  of  the  company, 
but  derived  his  claim  by  assignment.  (Bank  of  California 
V.  Collins,  5  Hun,  209;  O'DmneU  v.  Seyhert,  13  Serg.  & 
Rawle,  56;  Boughton  v.  Smith,  26  Barb.,  639,  640.) 

A.  Pond,  for  respondent.  Three  circumstances  must 
concur  in  point  of  time  to  render  a  trustee  of  a  corporation 
pei-sonally  liable  for  debts,  viz.,  the  existence  of  the  debt, 
the  existence  of  the  default  in  making  the  report,  and  the 
trusteeship.  (^*^haler  d'  Hall  Quarry  Co.  v.  Bliss,  27  N.  Y., 
299,  300;  Chandler  v.  Ilooff.  2  Ilun,  615;  NimmansY.  Tap- 
pan,  2  Sween.,  661;  Whitney  Arms  Co.  v.  Barlow,  68  N.  Y., 
73.)  All  the  defendants  who  acted  cus  trustees  and  signed  re- 
ports as  such,  are  now  estopped  from  den^^ing  that  they  were 
trustees  in  January,  1870,  when  the  default  occun^ed,  and  in 
March  and  June,  1870,  when  the  debts  iu  question  were 
created.  {Easterly  y.  Barber,  65  X.  Y.,  252,  262;  lieedv. 
Eeese,  60  id.,  616;  S.  C,  5  J.  &  Sp.,  269;  Denting  YlPuIestm^ 
55  N.  Y.,  655;  S.  C,  3  J.  ife  Sp.,  309;  Sanborn  v.  Lefferts,  58 
N.  Y.,  179;  3  R.  S.  at  large,  735,  §  12;  p.  736,  §  14;  Laws 
1848,  p.  57,  §§  12-14;  Laws  1853,  p.  705,  §  2;  Boyntonx- 
Batch,  47  N.  Y.,  225,  228;  Boynton  v.  Andrews,  63  id.,  93, 
97;  PierY.  George,  14  Ilun,  568;  Whitney  Ai'ins  Co.  v.  Bar- 
low,  63  N.  Y.,  63,  64.)  The  report  was  void  because  it  was 
not  signed  by  the  president,  Wliceler,  in  his  own  name. 
{Walker  v.  TJie  Bank,  5  Sel.,  582,  685.)  It  was  void 
because  not  verified  by  the  oath  of  the  president  or  secretary 
of  the  company.  {Whitney  Amns  Co.  v.  Barlow,  63 
N.  Y.,  66;  People  v.  SutJierland,  16  Hun,  192;  Brow7i  v. 
Smith,  13  id.,  408.)  The  oath  which  purports  to  have  been 
taken  by  some  one,  but  by  whom  is  not  stated  in  the  jurcU^ 
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is  wholly  void  because  there  is  no  venue  to  the  affidavit. 
{Cook  V.  StaatSj  18  Barb.,  407;  Vinceni  v.  People,  5  Park., 
88,  101;  Lane  v.  Morse,  6  How.,  394;  T/iornpson  v.  Bur- 
ham,  61  N.  Y.,  52,  63;  People  v.  Crawford,  3  W.  Dig., 
462;  Cameron  v.  Seaman,  69  N.  Y.,  402;  People  v.  Suffet-n, 
68  id.,  326;  •McFarren  v.  St.  John,  14  Hun,  387,  389.) 
This  defect  cmmot  be  cured  by  oral  evidence  that  the  oath 
was  in  fact  administered  by  a  proper  officer,  if  such  was  the 
fact.  {People  v.  Sutherland,  16  Hun,  192.)  The  statement 
in  the  report  that  the  capital  stock  was  all  jjaid  up, 
without  also  stating  that  it  was  paid  in  lands,  etc.,  was 
equivalent  to  stating  that  it  was  paid  up  in  cash,  and  it  is 
false.  {People  v.  Com.  Board,  27  N.  Y.,  378.)  All  the 
trustees  are  liable  for  all  debts  of  the  company  existing 
when  the  false  report  was  filed  and  all  that  accrued  subse- 
quently and  before  a  true  report,  as  the  statute  calls  for, 
was  made,  filed  and  published.  {Bonnell  v.  Wheeler,  3 
N.  Y.  S.  C,  557,  560;  68  N.  Y.,  297,  298,  299;  Case  v. 
People,  14  Hun,  403;  Pier  v.  George,  14  id.,  568:  Whitney 
Jj^ms  Co.  V.  Barlow,  6  J.  &  Sp.,  554;  S.  C,  63  N.  Y,  62, 
65;  Bonnell\.  Wheeler,  3  N.  Y.  S.  C,  557,  560;  Haviland 
V.  Chase,  39  Bar.,  283,  285;  Van  Ingen  v.  Whitman,  62 
N.  Y.,  513,  520;  Durant  v.  Abendroth,  69  id.,  148,  152, 
154;  McFarren  v.  St.  John,  14  Hun,  387,  389;  Gettij  v. 
Devlin,  70  N.  Y.,  504;  Delemater  v.  Rhodes,  2  Week.  Dig., 
540;  Boyntan  v.  Andrews,  63  N.  Y.,  93,  94,  95;  Schenck 
V.  Andrews,  47  id.,  225;  73  Ms.  100;  Douglas  v.  Ireland, 
7  Week.  Dig.,  28;  Pier  v.  George,  14  Hun,  568;  Bartholo- 
mew V.  Bentlcy,  1  McCook  [Ohio],  37,  43;  Jones  v.  Bar- 
hw,  62  N.  Y.,  203,  204;  6  J.  &  Sp.,  142.)  All  the  defend- 
ants,  as  a  matter  of  law,  are  liable  for  conspiracJ^  {Bar- 
thdomexo  v.  Bentley,  1  McCook  [Ohio],  37,  43;  Tracy  v. 
Yates,  18  Bai\,  156;  Came  v.  Bngham,  39  Mc,  41.) 

Danfobth,  J.  The  plaintiff  is  a  judgment  creditor  of  the 
"Iron  Mountain  Company,- of  Lake  Champlain,"  a  corpora- 
tion organized  under  chapter  40,  of  the  Laws  of  1848, 
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relating  to  the  formation  of  corporations  for  manufacturing, 
and  other  purposes.  The  defendants  were  its  trustees.  The 
plahitiff  sought  by  his  complaint  to  i-ender  them  liable  for 
the  payment  of  his  debt,  upon  three  grounds.  Firsts  An 
omission  on  the  part  of  the  company  to  make  and  publish  a 
report  in  January,  1870,  as  required  by  section  twelve  of  the 
act  referred  to.  (Laws  of  1848,  chap.  40.)  Second^  The 
making  and  publishing  by  the  defendants  as  such  trustees^ 
of  a  report  **  as  and  for  a  compliance  with  that  section,"  but 
which  was  in  fact  false ;  and  thirds  that  they  conspired 
together,  and  organized  the  company  for  fraudulent  pur- 
poses ;  and  **  to  deceive  the  public  and  the  plaintiff,"  made 
the  report  in  question ;  that  he  was  deceived  thereby,  and 
induced  to  give  credit  to  the  company.  The  defendants 
answered,  and  among  other  defenses,  put  in  issue  all  the 
allegations,  upon  which  the  above  causes  of  actions  rested. 
Upon  trial  at  Special  Tei-m,  the  learned  court  found  in  their 
favor,  upon  the  second  and  third  grounds,  but  gave  judg- 
ment against  them,  and  in  favor  of  the  plaintiff  upon  the 
first  ground  or  cause  of  action,  viz. :  the  omission  of  the 
company  to  make  the  report  required  by  the  twelfth  section 
of  the  act.  The  judgment  was  affirmed  by  the  General 
Term,  and  we  find  from  the  opinion  there  deUvered,  that 
the  decision  was  placed  not  only  upon  the  ground  taken  by 
the  Special  Term,  but  also  upon  the  form  of  the  verification 
of  the  report.  These  two  questions  are  then  before  us,  and 
their  answer  depends  upon  a  proper  constiuction  of  the 
statute.  Omitting  words  immaterial  to  the  present  inquiry, 
the  section  on  which  the  cause  of  action  rests,  declares  that 
every  company  incorporated  under  the  act  of  1848,  9upra^ 
**  shall  annually,  within  twenty  days  from  the  first  day  of 
January  make  a  report  which  shall  be  published "  in  some 
newspaper,  and  **  which  shall  state  the  amount  of  capital, 
and  of  the  proportion  actually  paid  in,  and  the  amount  of 
its  existing  debts,  which  report  shall  be  signed  by  the  presi- 
dent, and  a  majority  of  its  trtistees,  and  shall  be  verified 
by  the  oath  of  the  president  or  secretaiy  of  said  company, 
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and  filed  in  the  office  of  the  clerk  of  the  county,  •  *  • 
and  if  any  of  said  companies  shall  fail  so  to  do,  all  the  trus- 
tees of  the  company  shall  be  jointly  and  severally  liable,  for 
all  the  debts  of  the  company  then  existing,  and  for  all  that 
shall  be  contracted,  before  such  report  shall  be  made." 
Was  anything  done  imder  this  section  ?  The  trial  judge 
finds  as  a  fact  ^'that  on  the  13th  of  January,  1870,  said 
.  company  made,  filed,  and  published  a  report,  of  which  the 
following  is  a  copy.-'  **  We,  Geei-go  M.  Wheeler,  John  A. 
Griswold,  Chester  Griswold,  and  C.  D.  Schubath,  being 
trustees  of  the  *  Iron  Mountain  Company,  of  Lake  Cham- 
plain,'  and  a  majority  thereof,  and  the  said  Greorge  ]VL 
Wheeler  being  president  of  said  company,  do  hereby  certify 
and  declare,  that  the  capital  stock  of  said  company  is  two 
millions  of  dollars,  that  said  capital  stock  has  been  paid  up 
in  full,  and  that  the  debts  of  said  company  amount  to  the 
sum  of  $375,000,  four-fifths  of  which  is  moilgage  bonds. 
Witness  our  hands  this  13th  day  of  January,  1870. 

•*  The  Iron  Mountain  Company,  of  Lake  Champlain,  by 

"  GEO.  M.  WHEELER,  Prest. 
"JOHN  A.  GRISWOLD, 
"CHESTER  GRISWOLD, 
"C.  D.  SCHUBATH. 
"  Sworn  to  before  me  this  13th 
"day  of  January,  1870. 

"  Chas.  W.  Andekson, 

''JTotan/  Public,  N.  Y,  County:^ 

If  we  place  this  report  by  the  side  of  the  statute  above 
quoted,  it  is  impossible  to  hold  that  it  was  not,  in  form  at 
least,  in  compliance  with  its  provisions.  It  was  made  by  the 
company  within  twenty  days  from  the  first  day  of  January  ; 
it  was  filed  and  published.  In  these  respects  there  was 
literal  obedience.  The  report  states  the  capital  stock  of  the 
company,  and  "  that  it  has  been  paid  up  in  full."  This  is 
equivalent  to,  if  it  is  not  literally,  a  statement  of  the  propor- 
tion actually  paid  in.    It  is  a  representation  to  that  efiSect, 
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and  would  be  no  stronger  or  more  intelligible  if  it  had  used 
the  very  words  of  the  statute.  To  say  that  the  capital  stock 
has  been  paid  up  in  full,  is  the  same  as  saying  that  the 
capital  has  been  paid  in.  A  person  reading  the  report  would 
naturally  and  necessarily  conclude  from  it,  that  the  propor- 
tion paid  in  was  the  full  araoimt.  At  this  point  it  would 
seem  therefore  that  the  company  had  not  failed  **  to  do  "  as 
the  statute  required.  And  this  conclusion  is  reached  by  a 
strict  interpretation  of  the  report,  and  without  giving  to  the 
defendants  the  benefit  of  any  doubt  as  to  its  true  sense  and 
meaning.  Indeed  this  construction  accords  with  the  claim 
made  by  the  learned  counsel  for  the  respondent,  and  appears 
to  have  been  the  view  taken  of  the  report  by  the  Special  and 
the  General  Terms.  Our  attention  is,  however,  directed  by 
the  leanied  counsel  for  the  respondent  to  the  act  of  1853 
(Laws  of  1853,  ehap.  333),  and  to  the  finding  of  the  Special 
Term  in  regard  to  mattere  pertinent  thereto,  and  he  urges 
that  by  reason  thereof  the  report  so  made  was  false.  Assum- 
ing this  to  be  so,  does  it  bring  upon  the  defendants  the 
penalty  imposed  by  the  section  (12)  referred  to  ?  I  think  it 
does  not.  First  It  is  not  so  declared  by  statute.  Second. 
The  statute  does  contemplate  the  possibility  of  and  provides 
a  ]penalty  for  a  false  report.  Section  fifteen  (act  of  1848, 
supra)  enacts,  that  **  if  any  report  »  •  *  made  by  the 
officei-s  of  any  such  company,  in  pursuance  of  the  provisions 
of  this  act,  shall  be  false  in  any  material  representation,  all 
the  officei-s  who  shall  have  signed  the  same,  knowing  it  to  be 
false,  shall  be  jointly  and  severally  liable  fot  all  the  debts  of 
the  company  contracted  while  they  arc  stockholders  or  officers 
thereof."  There  is  then  presented  a  very  striking  and  obvi- 
ous difference  between  the  statute  remedy  and  that  insisted 
upon  by  the  respondent  as  a  consequence  of  a  false  report. 
The  respondent  says  a  false  report  is  no  rcport,  and  so  in 
this  action  under  section  twelve,  would  enquire,  not  only 
whether  the  report  was  made,  but  w^hether  it  is  true,  and  if 
not,  would  for  that  reason  hold  all  the  trustees  liable,  whether 
they  signed  the  report  or  not.     On  the  other  hand,  the 
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statute  treats  the  report  as  made,  aud  in  obedience  to  its 
command.  The  statute  does  not  declare  that  if  false,  it  shall 
be  as  no  i-eport,  or  annul  it.  It  leaves  the  report  in  its 
place  as  part  of  the  scheme  or  plan  provided  by  statute,  and 
imposes  a  penalty  or  punishment  upon  those  who  signed  it, 
knowing  it  to  be  false,  and  upon  no  othei-s.  Not  all,  then, 
who  signed  the  false  report  are  liable  therefor,  but  only  those 
who  sign  it,  knowing  it  to  be  false.  As  the  statute  makes 
this  discrimination,  the  court  cannot  ignore  it.  To  do  so, 
we  should  make  section  twelve  Hiore  severe  than  section 
fifteen,  and  apply  it  to  cases  which  the  latter  would  not 
include.  Section  twelve  makes  all  the  trustees  liable  for  an 
omission  on  the  part  of  the  company  to  make  a  report.  It 
need  not  be  signed  by  all  the  trustees,  but  by  a  majority. 
In  the  case  betore  ns,  Hoysradt,  one  of  the  appellants,  did 
not  sign  the  report.  It  was  not  necessary  that  he  should. 
Yet  according  to  the  respondent's  claim  he  is  liable  because 
it  is  false,  although  by  section  fifteen  he  could  not  bo  made 
liable,  because  he  did  not  sign  it.*  I  cannot  so  construe  the 
statute.  In  my  opinion  the  statutory  liability  imposed  by 
section  twelve  does  not  attach,  if  a  report  is  made  in  terms 
complying  with  the  statute,  although  some  of  the  represen- 
tations be  untrue.  I  cannot  imply  a  tei-m  into  a  statute,  for 
the  purpose  of  extending  or  imposing  a  penalty.  If  the 
Legislature  has  not  used  words  suflSiciently  explicit  to  include 
all  the  cases  which  fall  within  the  mischief  intended  to  be 
prevented,  the  court  is  not  competent  to  enlarge  them.  But 
in  the  case  before  us  the  Legislature  has  provided  a  penalty 
for  a  false  report.  The  plaintifl",  by  appropriate  allegations, 
sought  to  bring  the  defendants  within  its  condemnation,  but 
as  before  stated,  failed  to  make  out  his  case.  In  the  state- 
ment of  the  cause  of  action  upon  which  he  did  succeed,  and 
which  alone  is  to  be  regarded  by  us,  there  is  an  entire  absence 
of  any  allegation  that  the  report  was  false.  It  is  averred 
that  there  was  no  I'eport.  The  averment  is  sustained  neither 
by  the  evidence  nor  the  findings  of  the  trial  judge.  When 
this  case  was  before  us  upon  a  former  appeal,  there  was  no 
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occasion  to  determine  whether  a  false  report  could  be 
regarded  as  no  report,  and  that  question  was  not  passed 
upon.  The  appeal  went  against  the  plaintiff  upon  other 
grounds.  {Bonnell  v.  Griswold,  68  N.  Y.,  294.)  But  in 
Whitney  Arms  Co.  v.  Barlow  (68  N.  Y.,  35),  the  question 
was  presented  and  passed  upon,  and  that  decision,  so  directly 
in  point,  must  bo  regarded  as  decisive  of  the  case  before  ua 
Thei-e  the  action  was  against  trustees  for  omitting  to  make  a 
report  under  section  twelve.  It  appeared  that  one  had  been 
made,  and  its  sufficiency  1n  form  adjudged  by  this  court. 
(63  N.  Y.,  62.)  The  plaintiff  claimed,  however,  that  it  was 
untrue,  and  therefore  a  non-compliance  with  the  require- 
ments of  the  section.  Allen,  J.,  in  considering  that  position 
says :  **  If  this  claim  is  well  founded,  the  fact  is  not  available 
to  the  plaintiff  in  this  action.  The  suit  is  based  u[X)n  the 
allegation  of  an  omission  to  make,  file  and  publish  any 
report,  not  upon  an  allegation  of  the  falsity  of  the  report 
made." 

The  respondent  however  also  seeks  to  sustain  the  judgment 
upon  the  theory  of  the  trial  term,  viz.  :  **  that  the  i-eport  was 
prohibited  by  the  stitute.  (Chap.  40,  Laws  of  1848,  ^  12; 
as  modified  by  chap.  333,  Laws  of  1853,  §  2),  and  was  not 
the  report  enjoined  by  the  statute." 

Section  twelve  has  been  already  quoted.  Section  two  of 
the  act  of  1853,  provides  that  **  the  trustees  of  any  such  com- 
pany may  purchase  mines  *  *  *  and  other  property 
necessary  for  their  business,  and  issue  stock  to  the  amount 
of  the  value  thereof,  in  i)ayment  therefor,  *  *  *  but  in 
all  statements  and  reports  of  the  company  to  be  published, 
this  stock  shall  not  be  stated  or  reported  as  being  issued  for 
cash  paid  into  the  company,  but  shall  be  reported  in  this 
respect  according  to  the  fact."  In  this  connection,  should 
be  considered  the  finding  of  the  trial  term,  **  that  no  part  of 
the  capital  stock  of  the  company  was  paid  in  cash,  but  the 
whole  thereof  was  issued  in  payment  for  mining  property, 
necessary  for  the  company's  business."  The  relation  of  this 
act  of  1853,  to  the  act  of  1848,  has  been  frequently  con- 
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sidered  iu  this  court.  It  is  as  its  title  expressly  states  an 
amendment  of  that  act.  The  stock  issued  iu  pursuance  of 
it  is  included  in  the  original  capital  stpck  of  the  company, 
as  expressed  in  its  certificate  of  incorporation,  and  is  not  in, 
addition  thereto.  {Schenck  v.  Andrews,  46  N.  Y.,  689.)  In 
this  case  the  whole  capital  stock  was  $2,000,000,  and  it  was 
all  paid  for  by  property.  The  report  is  otherwise,  and  in 
that  respect  it  is  false.  Its  effect  in  that  chai*acter  has  been 
discussed,  and  it  has  I  think  no  other.  It  is  undou])tedly 
ti'ue  that  when  a  statute  is  amended,  the  origintd  statute  is 
thenceforward  to  be  read  as  if  it  had  been  re-enacted,  insert- 
ing in  their  appropriate  places  the  amended  provisions.  But 
in  this  case,  no  especial  section  of  the  act  of  1848,  is  amendedi 
and  section  two  of  the  act  of  1853,  is  complete  in  itself,  and 
makes  no  reference  to  any  of  the  provisions  of  section  twelve 
[supra).  It  cannot  therefore  be  brought  within  its  operation 
so  as  to  affect  one  disobeying  the  provisions  of  section  two, 
with  the  penalty  prescribed  by  section  twelve.  We  must 
take  the  statute  (§  12)  as  it  is  written,  and  not  stretch  it  to 
cover  cases  obviously  not  embraced  iu  its  teims,  because  they 
may  seem  to  be  included  in  its  policy.  It  is  enough  that 
section  two  of  the  act  of  1853,  is  placed  among  the  provisions 
of  the  act  of  1848,  and  regarded  as  forming  from  the  date 
of  its  passage,  part  thereof.  It  stands  however  as  a  distinct 
and  independent  section.  For  an  omission  to  perform  the 
duty  enjoined  by  it,  it  imposes  no  penalty.  Its  language  is 
directory,  and  if  not  obeyed  a  report  made  is  false,  and  sub- 
jects the  pei-son  making  it,  to  the  penalty  prescribed  by 
section  fifteen,  for  that  applies  to  any  certificate  or  report 
made,  and  as  I  have  before  shown,  the  report  in  this  case  is 
false,  because  not  conforming  to  the  provision  of  the  act  of 
1853.  But  the  penalty  declared  by  section  twelve  cannot 
apply.  The  langu:ige  of  that  section  is  explicit  and  limited, 
explicit  as  to  the  things  required,  and  its  penalty  limited  to 
a  neglect  to  do  them.  The  comjiany  must  state  in  its  report : 
JPirst.  The  amount  of  capital.  Second.  The  proportion 
actually  paid  in.  Third*  The  amount  of  its  debts,  etc.,  as 
SiCKBLS— Vol.  XXXV.        18 
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therein  prescribed,  and  then  declares  that  if  the  company 
"  shall  fail  to  do  so,"  that  is  to  make  a  report  in  the  manner 
specified,  and  stating  the  facts  singled  out,  tbe  trustees  shall 
pay,  etc.  The  language  is  not,  shall,  under  a  penalty,  make 
a  report  of  such  things  as  are  required  by  law,  but  of  these 
very  things.  At  this  time,  1848,  nothing  but  money  could 
be  considered  as  payment  of  capital  stock.  (§  14,  Laws  of 
1848.)  The  act  of  1853,  permits  under  certain  circumstances 
propeity  to  be  received  in  payment,  and  directs  that  fact  to 
be  stated  in  the  reports,  but  neither  by  direct  language,  nor 
by  reference  does  it  impose  for  its  omission  the  penalty  pre- 
scribed in  section  twelve.  The  court  cannot  do  so,  for  that 
would  violate  the  rule  that  a  penal  law  shall  not  be  extended 
by  construction,  and  would  substitute  the  discretion  of  a 
judge  for  the  express  authority  of  the  law.  These  statutes 
have  also  received  a  legislative  construction  which  sustains  the 
view  I  have  presented.  The  act  of  1853  (supra)  did  not  in 
terms  amend  section  twelve  of  the  act  of  1848,  but  in  1871 
(Laws  of  1871,  chap.  657,  §  3)  it  was  specifically  amended, 
and  again  in  1875  (Laws  of  1875,  chap.  510),  and  the  sec- 
tion was  re-enacted  so  as  to  include  the  original  section^ 
except  as  altered  by  the  amendment,  and  the  amendments 
of  1871  and  1875,  but  without  any  reference  to  the  act  of 
1853,  or  the  terms  of  either  section  of  that  act.  Nor  was  it 
repealed.  It  has  since  its  enactment  stood  apart  and  sepa- 
rate from  section  twelve,  as  much  so  as  it  does  now,  after  the 
amendment  of  1875.  In  originally  enacting  the  statute  of 
1853,  and  the  subsequent  amendments,  the  whole  subject 
was  in  the  mind  of  the  Legislature,  and  the  omission  to  refer 
to  section  twelve,  or  extend  the  penalty  given  by  that  act 
must  be  deemed  intentional,  and  excludes  the  idea  that  the 
penalty  imposed  by  section  twelve  was  to  be  extended  to  the 
new  case  stated  in  the  act  of  1853.  (In  re  Rochester  Water 
Cormaisstaners^  66  N.  Y.,  421.)  The  court  cannot  extend  it 
by  inference.  They  should  on  the  contrary  give  to  the 
statute  a  strict  construction.  {Merchants  Bank  of  New  Haven 
V.  Bliss,  35  N,  Y.,  412;   Whitney  Arms  Go.  v.  Barlauo,  63 
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id.,  62;  68  id.,  34;  Wtlea  v.  Suydam,  64  id.,  173;  Easterly 
V.  Z^arfier,  65  id.,  252.) 

The  verification  of  the  report  was  sufficient.  It  was  signed 
by  the  president ;  actually  verified  as  the  trial  court  has 
found,  before  a  proper  officer  in  the  city  and  county  of  Now 
York,  and  this  also  appeal's  from  the  copy  found  in  the 
appeal-book.  The  statute  was  complied  with,  and  if  the 
affiant  swore  falsely,  he  could  be  convicted  of  perjury. 

No  subsequent  report  was  necessary.  The  company  was 
adjudged  a  bankrupt  in  November,  1870,  and  on  the  3rd 
day  of  January,  1871,  the  entire  property  of  the  company 
passed  to  the  assignee  in  bankruptcy,  and  the  company  ceased 
to  do  business. 

These  views  lead  to  a  reversal  of  the  judgment  of  the 
Greneral  and  Special  Terms,  and  render  it  unnecessary  to 
discuss  other  questions  which  have  been  raised. 

Judgments  of  General  and  Special  Terms  reversed,  and  new 
trial  granted,  with  costs  to  abide  the  event. 

Church,  Ch.  J.,  and  Miller,  J.,  concur;  Rapallo  and 
Andrews,  JJ.,  concur  on  first  groimd  ;  Foloer  and  Earl, 
JJ.,  dissent. 

J  udgment  reversed. 


Thomas  Kelly  et  al.,  Administrators,  eta.  Appellants,  v. 
Henry  J.  West  et  al..  Respondents. 

""so     TS9| 

Where  an  administrator  is  removed  by  order  of  a  surrogate  havingf  juris-    .1172  6o4| 

diction  of  the  estate,  and  of  the  administrator,  the  order  of  removal  can- 
not be  assailed  in  an  action  brought  by  administrators,  appointed  in  place 
of  the  one  removed,  upon  his  official  bond,  because  of  in*egulai'ity  in  the 
proceedings  for  i*emovaI,  assented  to  by  him  ;  the  oi*der  is  valid  as  to  him, 
and  if  so  is  valid  as  to  all  others,  Including  his  sui*eties. 

In  such  an  action  where  an  objection  to  the  order  of  removal,  of  want  of 
jurisdiction,  is  taken,  where  the  order  was  granted  by  the  surrogate  of 
the  county  of  New  York,  the  provision  of  the  act  of  1870  in  relation  to 
said  suiTOgate  (}  1,  chap.  359,  Laws  of  1870),  which  provides  that  the 
objection  of  want  of  jurisdiction  shall  not  be  taken  to  his  orders,  except 


140  Kelly  et  al.  v.  West  et  al,  [Feb., 


Statement  of  case. 


by  appeal,  or  in  a  pi^oceedin^f  before  the  surrogate,  to  vacate  or  modify 

it,  may  be  invoked  to  sustain  the  oitler. 
So,  also,  whei-e  the  sun-ogatc  had  jui-isdiction  to  grant  the  new  letters,  they 

cannot  be  attacked  in  such  an  action  for  an  in-egularity  ;  the  letters  are 

conclusive  as  to  the  authority  of  the  person  to  whom  they  are  granted, 

until  i-evoked  or  set  aside. 
A  failure  to  cite  the  widow  of  the  deceased  is  an  irregularity,  for  which  the 

lettei-s  might  be  revoked,  but  does  not  render  them  absolutely  void. 
It  seeias,  that  the  letters  would  not  be  void  for  fraud  in  not  mentioning  the 

name  of  the  widow  in  the  petition  for  letters. 
A  decree  of  the  surrogate  on  settlement  of  the  accounts  of  the  i*emoved 

adminiati*ator,  is  binding  and  conclusive  upon  his  sureties. 

(Argued  January  26, 1880 ;  decided  February  24,  1880.) 

Appeal  from  an  order  of  the  General  Term  of  the  Court 
of  Common  Pleas,  in  and  for  the  city  and  county  of  New 
York,  reveremg  a  judgment  in  favor  of  plaintifls,  entered 
upon  a  verdict,  and  granthig  a  new  trial.        ^ 

This  action  was  brought  by  plaintiffs  as  administrators  of 
the  estate  of  Henry  H.  Richardson,  deceased,  agjiinst  the 
defendants  as  sureties,  upon  the  official  bond  of  Ellen  C. 
Eichardson,  late  administrntrix  of  said  estiite. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opiuion. 

W.  LBiUler,  for  appellants.  The  order  of  removal  hav- 
ing been  made  upon  proper  service  of  a  citation,  and  upon 
notice  of  motion,  and  with  the  consent  of  the  person  removed, 
and  no  reversal  on  appeal  or  revocation  appearing,  plaintiffs' 
authority  as  administrators  should  stand  unquestioned. 
{JJeldeny.  Meeker,  2  Lans.,  470;  47  N.  Y.,  307;  Parhan 
V,  Moran,  4  Hun  717.) 

Henry  B,  B,  Staples,  for  respondents.  The  plaintiffs 
were  bound  to  show,  affirmatively,  that  the  requirements  of 
the  statute  in  the  removal  of  the  previous  administratrix 
and  in  their  own  appointment  had  been  complied  with, 
(Code  of  Civil  Procedure,  532;  Dakin  v.  Hudson,  6  Cow., 
221;  Bloomy.  Burdick,  iHill,  130;  Cornell  y.  Barnes,  7 id., 
37;  Rea  v.  McEachroa,  13  Wend.,  465;  Turner  v.  Roby, 
3  Comst,  193j  Conoin  v.  MerriU,  8  Barb.  [S.  C],  341.) 
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To  show  the  valid  exercise  of  the  power  to  move  an  admin- 
istrator, it  is  necessary  to  show  that  all  things  required  by 
the  statute  have  been  done,  (3  E.  S.  [Banks'  6th  ed.].  84, 
§§  62,  63,  64,  65;  The  People  ex  rel  Meyer  v.  Hartman,  2 
Sweeney,  576;  Bigelow  v.  Steames,  19  J.  R.,  39;  Alexander 
V.  Eslm,  1  Cai.,  152;  2  Waiters  Law  and  Practice,  11; 
SmM  V.  Spalding,  3  Robt,  615;  3  R.  S.  [Banks'  6th  ed.], 
84,  §§  64,  65;  id.,  85,  §  72;  Schofield  v.  Churchill  72  N.  Y., 
565;  4  Wait's  Pi-actice,  573.)  The  statute  of  1870  (Laws 
of  1870,  ch.  359,  §  1)  did  not  prevent  the  question  of  the 
jurisdiction  of  the  surrogate  of  the  county  of  New  York 
being  raised  save  by  appeal  from  the  order  objected  to. 
{Martin  v.  Kenoiute,  2  Abb.  Pr.,  390;  Brovming  v.  Vander- 
howen,  4  Abb.  [N.  C],  172.)  The  letters  of  administration 
were  improperly  admitted  in  evidence,  because  it  was  not 
shown  that  the  widow  had  been  cited  to  show  cause  why 
such  lettera  should  not  be  gmnted  to  these  plaintiffs,  as 
required  by  the  statute,  or  in  lieu  thereof  that  her  written 
renunciation  had  been  filed.  (3  R.  S.  [Banks'  6th  ed.],  79, 
§  38;  Peters  v.  Public  Administrator y  1  Brad.,  200;  Turner 
V.  Pobi/y  3  Comst.,  193;  Baker  v.  Gonvefrse,  1  Redf.,  330; 
Sibley  v.   Waffie,  16  N.  Y.,  184,  185;  Bhoin  v.  Burdick, 

1  Hill,  130;  1  Wait's  Law  and  Practice,  13-15;  Bakery. 
Converse,  1  Redf.,  330;  Ferguson  v.  Crawfoi'd,  70  N.  Y., 
253;  Bloom  v.  Burdick,  1  Hill,  130;  Sibley  v.  Waffle,  16 
N.  Y.,  180;  2  Story's  Equity,  §  1573;  Baden  v.  Fitch, 
15  J.  R.,  121;  Hug  gins  v.  King,  3  Barb.,  616;  Brown- 
ing V.  Vanderhowen,  4  Abb.  [N.  €•],  72.)  The  administra- 
trix can  not  be  held  liable  for  a  loss  without  fault  on 
her  part.  (3  R.  S.  [Banks'  6th  ed.],  190,  §  69;  Day- 
ton  on  Surrogates,  518;  Sheenin  v.  Public  Administratrix, 

2  Redf.,  424;  Thomson  v.  Brawn,  4  Johns.  Chy.,  619; 
Cliambersburg  Savings  Association  [Appeal  ], 
76  Pa.,  203;  Raymyr  v.  Pearsall,  8  Johns.  Chy.,  578.) 

Earl,  J.     Henry  H.  Richardson,  an  inhabitant  of  the 
city  of  New  York,  died  intestate  in  June,   1875  ;  and  in 
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July,  Ellen  C.  Kichardson,  his  widow,  was  appointed  by 
the  surrogate  of  New  York  to  administer  upon  his  estate. 
She  contmued  to  act  as  administratrix  until  March  7,  1876, 
when  an  order  Wivs  made  by  the  surrogate  removing  her, 
and  these  plaintiffs,  one  a  brother  of  the  intestiite,  and  the 
other  a  creditor,  were  appointed  administrators  in  her  stead. 
Upon  their  application  she  was  subsequently  cited  to  api>ear 
before  the  surrogate  and  render  her  account  as  administra- 
trix. As  a  result  of  the  accounting  thus  had,  a  decree  was 
rendered  against  her  directing  her  to  pay  the  plaintiffs  the 
sum  of  $1,543.14.  Upon  her  failure  to  pay  this  sum  the 
surrogate  directed  the  prosecution  of  her  official  bond,  and 
this  action  was  then  commenced  against  the  defendants,  the 
sureties  upon  such  bond.  Upon  the  trial  a  verdict  was 
directed  for  the  plaintiffs.  The  defendants  appealed  from 
the  judgment  entered  upon  such  verdict  to  the  General 
Term,  and  there  the  judgment  w-as  reversed  and  new  trial 
ordered.     The  plaintiffs  then  appealed  to  this  couit. 

The  plaintiffs'  right  to  sue  the  defendants  is  assailed 
mainly  on  two  grounds  :  Firsts  that  Mrs.  Richardson  was 
not  lawfully  removed  from  her  office  as  administratrix  ;  and 
second^  that  the  plaintiffs  were  not  lawfully  appointed 
administratoi-s  ;  and  both  grounds  must  be  considered. 

The  property  of  the  intestate  was  fii-st  supposed  to  amount 
to  $2,500,  and  the  bond  of  the  administratrix  was  given 
in  reference  to  that  amount.  Subsequently  it  seems  to  have 
been  appraised  at  $3,500,  and  the  jDlaintiff  Richardson  then, 
on  the  27th  day  of  September,  1875,  filed  his  petition  in 
the  surrogate's  court  stating  this  increased  amount  of  prop- 
erty, and  praying  that  the  administratrix  appear  and  give 
additional  security,  and  in  default  thereof  that  she  be 
removed.  Thereupon  the  surrogate,  on  the  same  day, 
issued  a  citation  directed  to  her  requiring  her  to  appear  at 
the  surrogate's  office  on  the  fifth  day  of  October  thereafter, 
then  and  there  to  return  a  further  inventory  of  the  proj)- 
erty  of  the  intestate  and  show  cause  why  she  should  not 
give  further  security  as  administratrix,  as  prayed  in  the 
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petition.  This  citation  was  served  upon  her  by  leaving  the 
same  at  her  place  of  residence,  and  on  the  return  day 
thereof,  she  appeared  with  counsel.  An  order  of  reference 
was  then  made  referring  the  matter  to  a  referee  named  in 
the  order.  Nothing  of  importance  seems  to  have  been  done 
upon  that  reference,  and  it  appears  to  have  abated  by  com- 
mon consent.  Thereafter  the  plaintiff  Eichardson,  upon 
an  affidavit  stating  the  prior  petition  and  the  citation  issued 
in  pui-suance  thereof,  and  the  order  of  reference  and  pro- 
ceedings thereon,  and  the  delay  and  embarrassments  growing 
out  of  the  same,  and  the  necessity  for  the  removal  of  the 
administratrix,  unless  she  would  forthwith  give  further 
security  in  reference  to  the  amount  of  property  as  finally 
appraised,  and  also  upon  the  prior  petition  and  the  proceed- 
ings had  then-eon,  made  a  motion  in  the  surrogate's  court 
for  the  removal  of  the  administratrix  and  the  revocation 
of  the  lettei-s  issued  to  her,  unless  she  would  forthwith 
**  enter  into  sufficient  securities  for  administering  the  assets 
of  the  estate  in  conformity  with  the  official  api)raisement " 
thereof.  Notice  of  motion,  and  copy  of  the  affidavit  upon 
which  the  same  was  based,  were  served  upon  her  attorney. 
She  appeared  on  the  motion  with  her  attornej,  and  the 
matter  was  adjourned,  apparently  to  give  her  an  opportunity 
to  give  the  additional  security.  She  was  unable  to  give 
such  security  ;  and  then,  on  the  7th  day  of  March,  1876, 
an  order  was  made  revoking  her  letters.  The  order  recited 
the  reading  and  filing  of  the  petition  of  the  plaintiff  Rich- 
ardson and  the  issuing  of  citation  thereon,  and  her  uiability 
to  give  fm-ther  security,  and  the  form  thereof  wa^  assented 
to  by  her  and  her  attorney. 

We  are  of  opinion  that  this  order  revoking  the  letters  of 
admmistration  is,  at  least,  so  far  valid  that  it  cannot  be 
assailed  in  this  action.  If  iiTCgular,  it  is  not  void.  The 
surrogate  had  jurisdiction  of  the  estate,  of  the  matter  to  be 
determined,  and  of  the  administratrix.  The  statute  (3  B.  S. 
[6th  ed.],  85,  §  72). provides,  that  "whenever  it  shall  appear 
that  the  penalty  of  the  bond  taken  from  an  executor,  admin- 
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istrator  or  guardian  is  inadequate  in  amount,  tlic  surrogate 
shall  have  power  to  make  an  order  requiring  him  to  give 
additional  security  for  the  faithful  performance  of  his  duty 
as  such  executor,  administrator  or  guai'dian  ;  and  in  case  of 
non-compliance  with  such  order  the  surrogate  may  revoke 
the  letters  granted  to  him."  The  matter  was  properly 
brought  to  the  attention  of  the  surrogate  by  the  petition. 
It  appeared  that  the  fact  existed  which  called  for  the  further 
security.  It  matters  not  that  the  citation  was  not  pei-son- 
ally  served,  even  if  that  was  required,  as  she  appeared, 
making  no  objection  to  the  manner  of  service,  and  thus  gave 
jurisdiction  of  her  person.  The  surrogate  should  then,  in 
strict  compliance  with  the  statute,  have  made  a  preliminary 
order  requiring  her  to  give  the  additional  security.  This  he 
did  not  do.  The  object  of  such  an  order  is  to  give  the 
party  cited  an  opportunity  to  give  the  required  security. 
But  at  her  request  time  was  given  to  her  to  obtain  the  secu- 
rity. She  finally  came  into  court  and  acknowledged  her 
inability  to  procure  the  additional  security,  and  then  assented 
to  the  form  of  order  which  was  entered.  It  cannot,  there- 
fore, be  said  that  the  surrogate  was  without  jurisdiction  to 
make  the  order.  The  order  was  valid  against  her  ;  and  if 
so  valid,  it  was  valid  as  to  all  others,  including  the  siureties 
upon  her  official  bond.  If  needful  this  is  a  case  where  sec- 
tion 1  of  chapter  359  of  the  Laws  of  1870  could  be  invoked 
to  ui)hold  this  order.  That  section  provides  that  the  objec- 
tion to  the  want  of  jurisdiction  shall  not  be  taken  to  the 
ordei-s  of  the  surrogate  of  New  York,  except  by  appeal  from, 
or  motion  to  set  aside,  open,  vacate  or  modify  such  orders. 
If  she  were  here  objecting  to  this  order,  it  is  not  disputed 
that  this  statute  would  answer  her  objection.  But  it  is 
claimed  that  the  statute  does  not  apply  in  this  case,  because 
the  sureties  were  not  parties  to  that  proceeding  and  could 
not,  therefore,  appeal  or  move  therein.  But  that  does  not 
matter.  They  had  no  legal  interest  in  that  proceeding  and 
could  probably  in  no  way  be  made  parties  thereto.  It  was 
a  proceeding  against  her,  and  a  removal  lawful  as  to  her 
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would  be  lawful  as  to  all  the  world.     The  order,  therefore, 
revoking  the  letters  was  lawful. 

The  order  revoking  the  letters  contained  this  clause  : 
"And  it  is  further  ordered  that  letters  of  administration  be 
granted  jointly  to  Walter  L.  Richardson,  the  only  brother 
of  the  deceased,  and  next  of  kin  in  this  country,  and  Thomas 
Kelly,  of  the  city  of  New  York,  a  creditor  of  said  estate, 
upon  the  said  parties  filing  the  proper  petition  therefor,  and 
entering  into  such  securities  as  this  court  may  approve.'' 
Thereafter  the  plaintiff  Kichardson  presented  his  petition  to 
the  suiTogate,  containing  the  necessary  allegations,  praying 
that  letters  be  granted  to  him  and  Kelly ;  and  thereupon 
letters  were  so  granted.  The  objection  is  now  made  that 
these  letters  were  wholly  void,  because  issued  without  *any 
citation  to  the  widow,  or  renunciation  from  her.  The  objec- 
tion is  not  well  taken.  The  surrogate  had  jurisdiction  to 
grant  the  letters,  and  hence  the  statute  makes  them  conclu- 
sive evidence  of  the  authority  of  the  persons  to  whom  they 
were  granted,  until  revoked  or  set  aside  :  (3  R.  S.  [6th  ed.], 
87,  §  90;  RoderigasY.  The  East  River  Sav.  InsCn,  63  N.  Y., 
460.)  If  the  widow  was  entitled  to  a  citation  before  these 
letters  could  be  issued,  as  required  by  section  thirty-eight  (3  R. 
S.  [6th  ed.],  79),  the  failure  to  cite  her  was  an  irregularity  for 
which  the  letters  could  be  revoked,  but  did  not  render  them 
absolutely  void.  In  this  case  the  widow  appeared  in  the 
.subsequeut  proceedings  taken  against  her,  based  upon  these 
letters,  and  took  no  measures  to  hove  them  revoked,  and,  so 
far  as  api^ears,  made  no  objection  to  them.  She  is  the  only 
person  who  could  object  that  she  was  not  cited,  and  these 
defendants  have  nothing  whatever  to  do  with  the  matter. 

It  is  further  claimed  that  the  letters  are  void  for  fraud, 
because  the  name  of  the  widow  was  not  mentioned  in  the 
petition  for  letters.  There  is  no  proof  or  just  inference  that 
the  omission  was  from  any  evil  design,  as  the  existence  and 
name  of  the  widow  were  well  known  to  the  surrogate. 
Besides,  the  lettera  would  not  be  void  for  such  a  fraud,  if  it 
existed. 
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It  is  not  questioned  that  the  proceeding  subsequent  to  the 
appointment  of  the  plaintiffs  as  administrators,  which  resulted 
in  a  decree  against  the  widow  of  the  intestate  as  administra- 
trix, including  the  order  for  the  prosecution  of  her  bond, 
were  conducted  in  conformity  to  law ;  but  the  objection  is 
made  that  the  decree  did  not  conclude  these  defendants. 
On  the  trial  it  was  admitted  that  the  funds  for  which  the 
decree  was  rendered  were  lost  without  any  malfeai<ance  or 
fault  on  the  part  of  the  admiuistmtrix  ;  but  the  court  held 
that  the  defendants  were  precluded  from  the  benefit  of  the 
admissions  by  the  decree.  In  this  there  was  no  error.  The 
surrogate  had  jurisdiction,  and  the  decree  is,  thei-eforo,  bind- 
ing upon  the  defendants  as  sureties  :  {The  People  v.  Down' 
ing,'4:  Sandf.,  189;  Thayei^y,  Clark,  48  Barb.,  243;  affirmed 
in  Court  of  Appeals,  41  N.  Y.,  620;  Miller  v.  Mantgcmery^ 
78  id.,  282.) 

It  follows  that  the  order  of  the  Greneral  Term  must  be 
reversed,  and  judgment  upon  the  verdict  affirmed  with  costs. 

All  concur.  • 

Order  reversed  and  judgment  affirmed. 


I  80    14« 

133  m  John  M.  French,  Jr.,  Appellant,  v.  Daniel  W.  Powebs, 

Respondent. 

Under  the  provision  of  the  Code  of  Procedure,  in  reference  to  making'  a 
case  for  the  porpoees  of  review,  in  an  action  tried  by  the  court  or  a 
referee  (§  2G8),  the  ten  days  allowed  for  that  purpose  did  not  begin  to 
run  until  the  entry  of  judgment,  and  notice  thereof;  the  alternative 
stated  therein,  "or  within  such  time  as  may  be  prescribed  by  the  rules 
of  tho  court,"  meant  such  further  time  as  might  be  prescribed. 

A  service,  therefore,  of  a  copy  of  a  referee's  report,  and  notice  of  filing,  did 
not  operate  to  limit  the  time  to  Bei*\'e  a  case  or  exceptions. 

Accordingly,  Jiddj  that  the  rule  of  the  Supreme  Court  (rule  34  of  1858» 
mle  47  of  1871  and  1S74,  and  mle  82  of  1877),  requiring  a  case  to  be 
Berved  within  ten  days  after  written  notice  of  the  decision,  or  report 
was  in  conflict  with  the  Code,  and  consequently  inoperative. 

The  practice,  in  this  respect,  was  not  changed  by  the  provision  of  the  Code 
of  Civil  Procedore  ($  994),  providing  that  exceptions,  taken  after  trials 
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may  be  taken  **  at  any  time  befora  the  expiration  of  ten  days  after  ser- 
yioe  *  *  *  of  a  copy  of  the  decision  of  the  court,  or  report  of  the 
referee,  and  a  written  notice  of  the  entry  of  judgment  thereupon" 

While  under  this  pi*ovi8ion  exceptions  may  be  taken  at  any  time  after 
trial  they  are  not  required  to  be  taken  until  ten  days  after  notice  of 
judgment ;  and  although  no  provision  is  made  as  to  time  for  serving  the 
case,  as  the  case  is  required  to  contain  the  exceptions  (Code  §  997),  it 
need  not,  and  cannot  be  served  until  after  the  exceptions  are  framed* 
and  the  party  cannot  i)e  put  in  default  for  not  serving  a  case  containing 
them,  before  the  expiration  of  the  time  allowed  for  framing  them. 

The  exceptions  referred  to  in  said  provision  are  not  simply  those  taken  oa 
the  trial 

It  teems,  that  where  a  report  of  a  referee,  and  notice  of  filing  thereof  were 
served  prior  to  the  going  into  effect  of  the  Code  of  Civil  Procedure  (Sept. 
1,  1877),  but  no  judgment  had  been  entered,  that  even  if  the  practice 
had  been  changed  by  the  said  Code,  and  the  rule  validated,  the  notice 
would  not  have  become  ox)erative  to  limit  the  time  for  making  a  case  to 
ten  days  after  the  Code  went  into  efifect ;  as  the  notice  when  served  did 
not  operate  to  limit  the  time,  the  new  provision  could  not  retroact  to  give 
it  that  effect,  and  a  new  notice  should  have  been  served. 

(Argued  January  27, 1880;  decided  February  24, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  affirming  an  order 
of  Special  Term,  which  denied  a  motion  on  the  part  of  the 
plaintiff,  that  a  case  made  and  served  herein  be  declared 
settled  as  proposed,  or  for  other  relief. 

This  action  was  tried  before  a  referee  ;  his  report  was  filed 
July  30,  1875,  and  a  copy,  with  written  notice  of  filhig,  was 
on  that  day  served  on  plaintiff's  attorney.  No  judgment 
has  been  entered  upon  the  report.  Exceptions  to  the  referee's 
report  were  filed,  and  served  on  defendant's  attorney,  April 
29,  1878,  and  a  proposed  case  was  served  May  1,  1878,  which 
was  rctuiTied  by  defendant's  attorney  upon  the  ground  that 
the  time  for  making  a  case  had  expired. 

Geo.  G.  Munffer,  for  appellant  The  time  for  serving  a 
case  had  not  begun  to  run,  under  the  Code  of  Procedure, 
which  governs  this  case.  (Code  of  1848,  §§  223,  227,  268; 
Hunt  V.  Bloomer,  13  N.  Y;,  341,  343;  Johnson  v.  Whillock, 
id.,  344,  346,  349}  Chegarayy.  Mayor.^eto.,  id.,  220;  Siuari 


148  Prbnch  t).  PowBRS.  [Feh., 

Opmion  of  the  Court,  per  Rapallo,  J. 

V.  Marquis  of  BvJte^  6  Dow.,  73.)  It  is  not  neceasaiy, 
under  the  Code  of  Civil  Procedure,  to  serve  a  case  before 
notice  of  entry  of  judgment.  (Code  of  Civil  Procedure, 
§§  994,  997,  998.)  If  the  Co<le  of  Civil  Procedure  has  inau- 
guratod  a  new  systepi,  it  is  inaxDplicable  to  the  present  case. 
{Dash  V.  Van  Kleeck,  7  J.  R.,  477;  People  v.  Supervisai-s 
Columbia  Co.,  43  N.  Y.,  130;  Roosevelt^.  Kdlog,  20  J.  R., 
298;  Johnson  v.  Burrell,  2  Hill,  239;  Wood  v.  Oaklet/,  11 
Paige,  403;  1 N.  Y.,  423,  426,  428,  608;  Farmers'  Loan  and 
Trust  Co.  v.  Carroll,  2  id.,  566;  Dunham  v.  WaOcms,  12  id., 
556;  Bolles  v.  Duff,  55  Barb.,  583;  Ex  parte  Remsen,  59 
id.,  317;  Drake  v.  Oilman,  52  N.  Y.,  389.)  The  order 
appealed  from  is  appealable  to  this  court.  (Code  of  Civil 
Procedure,  §  190,  sub.  2;  Leland  v.  Hathmne,  9  Abb.  [N. 
S.],  97;  Bushy.  Treadwell,  11  id.,  27;  Gregory  y.  Cryder, 
10  id.,  289;  TovmsendY.  Hendincks,  40  How.,  143;  Yates  y. 
North,  44  N.  Y.,  271;  IVedericks  v.  Taylor,  52  id.,  596,  599.) 

William  JL  Shepard,  for  respondent.  The  plaintiff's  time 
to  serve  a  case  or  case  and  exceptions,  expired  on  the  30th 
day  of  October,  1875.  (Code  of  Procedure,  §  268;  Rule  34 
of  1858,  Voorhies'  Code,  1859;  Voorhies'  Code,  1857,  Rule 
15;  Rule  34  of  1858;  Rule  41  of  1874.)  Although  it  is 
a  settled  rule  that  an  act  of  the  Legislature  is  not  to  be  eon* 
strued  to  operate  retrospectively  so  as  to  take  away  a  vested 
right,  this  principle  does  not  apply  to  a  statute  which  merely 
alters  or  modifies  a  remedy.  {People  v.  Tibbits,  4  Cow., 
384,  492;  Dash  v.  Van  Kleeck,  7  J.  R.  [note  b],  477;  DicJc- 
erson  v.  Cook,  16  Barb.,  509;  In  re  Smith,  10  Wend.,  449; 
People  ex  rel  Witherbee  v.  Supervisors,  70  N.  Y.,  236.) 
The  provisions  of  the  Old  Code  and  of  the  New,  in  rela- 
tion to  exceptions  to  decisions  and  reports,  and  the  making 
and  serving  of  cases,  are  substantially  the  same.  (Old  Code, 
§  268,  sub.  1;  New  Code,  §§  994,  995,  996,  998,  and  Throop's 
note  to  last  section.) 

Rapallo,  J.     On  the  30th  day  of  July,  1875,  when  a 
copy  of  the  referee's  report  and  notice  of  its  filing  were 
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served  upon  the  plaiutiflF's  attorneys,  such  service  did  not 
operate  to  limit  the  plaintiff's  time  to  servo  a  case  or  excep- 
tions. The  time  did  not  begin  to  run,  under  the  then 
existing  law,  until  the  entry  of  judgment  and  notice  thereof, 
and  the  plaintiff  had  ten  days  thereafter,  within  which  to 
serve  a  case  and  exceptions.  (Code,  §  2G8,  1851.)  This 
section  as  amended  in  1851  provided  that  the  sei-vice  of  the 
case  should  be  made  within  ten  days  after  notice  of  the 
judgment,  or  within  such  time  as  might  be  prescribed  by 
the  rules  of  the  court,  but  this  provision  was  construed  by 
this  court  in  Hunt  v  Bloomer  (13  N.  Y.,  341),  to  mean  such 
further  time  as  might  be  prescribed.  As  the  exceptions 
were  not  required  by  the  Code  to  be  filed  or  served  until 
after  the  entry  of  the  judgment,  it  could  not  have  been 
intended  that  the  court  should  prescribe  an  earlier  time  for 
the  service  of  the  case  containing  the  exceptions,  than  that 
prescrilK?d  by  the  statute  for  serving  the  exceptions  them- 
selves, though  it  might  well  be  that  a  longer  time  would 
be  required  to  prepare  the  case.  Johnson  v.  Whitlock  (13 
N.  Y.,  344),  also  recognizes  that  the  case  was  not  required 
to  be  served  until  after  judgment.  The  court  properly  held 
therefore  in  the  present  case  that  rule  thirty-four  of  the 
Supreme  Court,  which  required  a  case  to  be  served  within 
ten  days  after  written  notice  of  the  decision  or  report,  in  a 
case  tried  before  the  court  or  a  referee,  was  in  conflict  with 
the  Code  and  consequently  inoperative. 

The  notice  of  the  filing  of  the  report  therefore  did  not  limit 
the  time  for  serving  either  the  case  or  the  exceptions.  The 
time  did  not  begin  to  run  before  the  entry  of  judgment  and 
notice  thereof.  But  it  is  claimed,  and  was  held  at  Si>ecial 
Temi,  that  section  994  of  the  Code  of  Civil  Procedure 
which  went  into  effect  September  1,  1877,  changed  the 
practice  in  this  respect,  and  validated  rule  thirty-four  which 
made  the  time  run  from  the  service  of  the  report  and  notice, 
and  that  consequently  the  notice  m  this  case  having  been 
served  before  September  1,  1877,  it  became  operative  on 
that  date  by  virtue  of  the  New  Code,  and  the  rule,  and  the 
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time  consequently  ran  from  the  time  the  New  Code  went 
into  effect,  and  exj^ired  ten  days  thereafter. 

I  do  noC  think  it  quite  clear,  that  that  result  would  follow 
even  if  the  New  Code  had  changed  the  pmctice.  It  would 
be  more  reasonable  to  hold,  that  as  the  notice  when  sei-ved 
did  not  operate  to  limit  the  time  to  serve  a  case,  a  new 
notice  should  be  served  under  the  New  Code,  in  order  to 
obtain  the  effects  which  the  New  Code  is  supposed  to  give 
to  such  a  notice,  and  that  the  New  Code,  did  not  retroact 
and  give  to  a  notice  sei-ved  in  1875  an  effect  and  force  which 
it  did  not  then  have. 

But  it  does  not  appear  to  us  that  section  994  of  the  New 
Code  does  change  the  fonner  practice.  It  provides  that 
exceptions  taken  after  the  trial  may  be  taken  at  any  time 
before  the  expiration  of  ten  days  after  service  of  a  copy 
of  the  decision  of  the  court  or  report  of  the  refci'ee,  and 
a  written  notice  of  the  entry  of  judgment  thereupon. 
Although  under  this  section  exceptions  may  be  taken  at  any 
time  after  the  trial,  they  are  not  required  to  be  taken  until 
ten  days  after  notice  of  judgment.  The  section  further 
provides  that  if  filed  before  the  entry  of  judgment,  they 
shall  be  inserted  in  the  judgment-roll.  If  afterward  they 
must  be  annexed  to  it. 

No  provision  is  made  in  the  New  Code  as  to  the  time  for 
serving  the  case.  It  must  be  made  and  settled  as  prescribed 
in  the  general  rules  of  practice.  This  provision  relates  to 
the  manner  in  which  the  case  is  to  be  made  and  settled,  but 
within  what  time  it  is  to  be  served  it  is  not  Siiid.  All  that 
is  clear  upon  this  subject  is  that  the  case  need  not  and  can- 
not be  made  imtil  after  the  exceptions  have  been  framed, 
for  it  is  expressly  provided  that  the  case  must  contain 
them.  (§  997.)  It  ia  contended  that  the  exceptions  here 
referred  to  are  only  those  taken  on  the  trial,  but  the  context 
does  not  justify  this  construction.  On  the  contrary  the  sec- 
tion provides  that  the  case  shall  contain  so  much  of  the  evi- 
dence and  other  proceedings  upon  the  trial  as  is  material  to 
the  questions  to  be  raised  thereby,  and  also  the  exceptions 
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taken  by  the  party  makiug  the  case,  and  the  same  section 
provides  for  a  subsequent  separation  of  the  exceptions  from 
the  case  ;  and  the  next  section  (§  998)  provides  that  it  is  not 
necessary  to  make  a  case  where  the  party  intends  on  his 
appeal  to  rely  only  upon  exceptions  taken  as  prescribed  in 
section  994. 

As  the  party  excepting  has,  under  section  994,  until  the 
expiration  of  ten  days  after  notice  of  the  entry  of  judgnjtent 
to  take  the  exceptions,  it  is  obvious  that  he  cannot  be  put 
in  default  for  not  serving  a  case  containing  them,  before  the 
expiration  of  the  time  which  the  law  allows  him  for  framing 
them.  The  provisions  ai-e  not  explicit  but  this  much  may 
be  spelled  out  of  them.  They  certainly  are  not  sufficiently 
perspicuous  to  justify  us  in  holding  that  they  were  intended 
to  change  the  provisions  of  section  268  of  the  Old  Code  or 
the  intei'pretation  which  had  been  put  upon  them  in  Hunt  v. 
Bloomer  and  Johnson  v.  WhitlocJc.  There  would  be  a  mani- 
fest incongruity  in  i-equiring  the  case  to  be  prepared  and 
served  before  the  exceptions,  for  the  case,  if  properly  made 
up,  should  contain*  only  so  much  of  the  evidence  as  beai-s 
upon  the  questions  raised  by  the  exceptions,  and  until  these 
are  prepared  and  served,  the  case  cannot  b^  properly  settled. 
It  should  be  shaped  with  reference  to  the  exceptions  and  to 
render  the  proceeding  orderly  the  exceptions  should  be 
served  before  or  with  the  case. 

We  think  that  under  the  New  as  well  as  the  Old  Code  the 
party  desiring  to  appeal  has  at  least  an  equal  time  to  serve 
the  case  which  he  has  to  frame  the  exceptions  which  it  is  to 
contain,  and  that  any  coiui;  rule  abridging  this  time  is  incon- 
sistent  with  the  Code  and  inoperative.  As  no  judgment  had 
been  entered  when  the  plaintiff  attempted  to  serve  his  case 
and  exceptions,  we  think  he  was^  in  tune  and  the  service 
should  have  been  accepted. 

The  ordei^  of  the  Special  and  Oeneral  Terms  should  be 
reversed  with  costs,  and  the  motion  granted. 

All  concur. 

Orders  reversed. 
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In  the  Matter  of  the  Application  op  the  Attorney- 
General  V,  The  North  American  Life  Insurance 
Company,  John  F.  Smyth,  Superintendent,  etc.,  Appel- 
lant, Henry  R.  Pierson,  Rqceiver,  etc.,  Bespondent 

Where  a  receiver  has  been  appointed  of  a  re^stered  policy  life  insurance 
company,  pursuant  to  the  act  of  1809  (}  7,  chap.  902,  Laws  of  1869),  and 
the  superintendent  of  the  insurance  department  has  sold  the  securities 
deposited  with  him  to  secure  such  policies,  as  prescribed  by  said  act 
(J  8),  the  receiver  is  entitled  to  have  the  proceeds  immediately  paid  over 
to  him ;  the  superintendent  has  no  right  to  retain  the  fund  until  the 
receiver  is  ready  to  distribute  it. 

The  State  ia  simply  custodian  of  the  securities,  and  when  converted  under 
the  provisions  of  the  act,  the  receiver  becomes  the  rightful  custodian  ^f 
the  proceeds.  • 

It  seems,  that  the  bond  giyen  by  the  receiver  as  required  by  said  act 
(}  7)  covei's  a  misappropriation  by  him  of  such  proceeds ;  but  if  other- 
wise this  will  not  affect  the  explicit  language  of  the  act  requiring  the 
payment  to  him. 

(Argued  January  27, 1880;  dedded  Febmaiy  24, 1880.) 

Appeal  by  the  superintendent  of  the  msurance  depart- 
ment from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  affirming  an  order 
of  Special  Term  which  directed  the  issuing  of  a  peremptory 
writ  of  mandamus  requiring  him  to  pay  over  to  Henry  R 
Pierson  the  receiver  of  the  Noith  American  Life  Insurance 
Comi)auy  the  proceeds  of  the  sales  and  conversions  of  securi- 
ties deposited  by  said  company  with  the  superintendent,  to 
secure  registered  policies,  under  and  in  puiBuanoe  of  the  act 
chapter  902,  Laws  of  1869. 

The  facts  are  sufficiently  stated  in  the  opinion. 

A.  Schoonmaker^  Jr.^  attorney-general,  for  appellants. 
The  superintendent  of  insurance  is  as  to  the  funds  held  by 
him  under  the  act  of  1853,  a  statutory  trustee,  and  cannot 
divest  himself  of  his  ti'ust,  nor  can  the  courts  do  so  for  hinii 
but  he  must  execute  it  for  the  benefit  of  the  policy-holders. 
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{Rugglea  v.  Chapman^  59  N,  Y.,  163;  People  ex  rel  Rugglea 
V.  Ghapmauj  64  id.,  557;  In  re  Guardian  MiU.  L.  Lis.  Oo.^ 
13  Hun,  115,  affirmed  in  Court  of  Appeals,  1879.) 

Jt,  W.  PecJcham^  for  respondent. 

Andrews,  J.  On  the  18th  day  of  March,  1877,  by  a 
decree  of  the  Supreme  Com't,  made  on  the  application  of  the 
.  attorney-general,  Henry  E.  Pierson  was  appointed  receiver 
of  The  North  American  Life  Insurance  Company,  a  registered 
policy  company,  pursuant  to  the  act  chapter  902,  of  the  Laws 
of  1869.  The  receiver  filed  a  bond  for  the  faithful  perform- 
ance of  his  duties  in  the  penalty  of  $100,000,  as  required  by 
C  the  seventh  section  of  the  act.  Immediately  thereafter,  pur- 
suant to  the  eighth  section  of  the  act,  he  appointed  an  actuary 
approved  by  the  superintendent  of  the  insurance  depai-tment, 
who  duly  made  an  investigation  into  the  condition  of  the 
company,  and  made  a  report  to  the  coui-t,  and  to  tlie  receiver, 
showing  that  the  assets  of  the  company  were  insufficient  to 
pay  its  policies,  annuities,  and  other  obligations  as  they  should 
mature,  which  report  was  confirmed  by  the  court. 

The  superintendent  of  the  insurance  department  subse- 
quently, with  the  consent  and  advice  of  the  State  treasurer, 
and  of  the  receiver,  sold  and  converted  into  cash,  the  securi- 
ties which  had  been  transferred  to  him  by  the  North  Ameri- 
can Life  Insurance  Company,  imder  the  provisions  of  the  act 
of  1869,  and  he  now  has  in  his  hands  as  superintendent,  the 
sum  of  $99,734.22,  the  proceeds  of  such  sale  or  conversion. 
After  this  sum  came  to  the  hands  of  the  superintendent,  the 
receiver  requested  him  to  pay  the  same  to  him,  upon  his 
executing  a  receipt  therefor,  which  he  offered  to  do.  The 
supermtendcnt  declined,  and  refused  to  pay  over  the  same 
to  the  receiver,  until  the  latter  was  ready  to  distribute  the 
fund  among  the  policy-holdei-s,  and  annuitants  entitled 
thereto.  It  is  not  denied  that  the  whole  fund  will  be 
required  to  enable  the  receiver  to  pay  the  claims  against  the 
same,  and  it  appears  that  proceedings  have  been  taken,  and 
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are  now  pending,  to  ascertain  and  liquidate  the  claims  of 
creditoi-s  to  the  fund.  The  question  presented  on  this  appeal 
is  as  to  the  right  of  the  I'cceiver  to  the  immediate  possession 
of  the  fund  in  question,  notwithstanding  the  fact  that  he  is 
not  yet  ready  to  make  distribution. 

We  think  the  statute  determines  this  question  in  favor  of 
the  receiver.  The  eighth  section,  after  providing  for  the 
sale  and  conversion  into  money  of  the  securities  by  the  super- 
intendent, with  the  advice  and  consent  of  the  State  treasurer, 
and  in  such  maimer  as  they  and  the  receiver,  or  a  majority 
of  them,  shall  determine,  declares  that  **  the  proceeds  of  such 
sale  or  sales  shall  be  paid  to  the  said  receiver  on  his  giving 
his  receipt  to  said  superintendent."  The  next  clause  of  the 
section  directs  that  the  proceeds  shall  be  applied  by  the 
receiver  to  the  payment 'of  registered  policy-holdera  and 
annuitants  of  the  company,  according  to  a  valuation  of  the 
contracts,  to  be  determined  as  provided  in  the  section,  and 
the  surplus,  with  all  other  assets,  to  the  payment  of  all  the 
just  debts  of  the  company. 

The  language  of  the  eighth  section  is  explicit  and  unam- 
biguous, and  leaves  no  room  for  construction.  Nor  do  we 
perceive  that  the  force  of  the  direction  to  pay  the  proceeds 
of  the  sale  or  convei-sion  of  the  securities  to  the  receiver  is 
limited  by  the  other  parts  of  the  act.  The  purpose  of  the  act 
is  to  secure  policy-holders  and  annuitants  of  an  insurance 
company  holding  registered  policies  and  annuities,  by  the 
deposit  of  securities  by  the  company  with  the  superuitendent 
of  the  insurance  department.  The  State,  whose  agent  and 
officer  the  superintendent  is,  assumes  no  obhgation  to  pay  the 
policies  and  aimuity  bonds  issued  under  the  act,  for  the  secu- 
rity of  which  the  deposit  is  made.  Thp  fourth  section  ex- 
pressly declares  that  nothing  in  the  act  shall  be  construed  as 
implying  any  such  obligation  ♦*  beyond  a  proper  application  of 
the  securities  so  deposited  toward  their  liquidation,  as  herein- 
after provided."  The  provision  thereinafter  made  for  the  ap- 
plication of  the  securities  in  case  of  the  insolvency  of  a  regis- 
tered policy  company,  is  contained  in  the  eighth  section,  which, 
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as  has  been  seen,  provides  for'thekconvei'sion  into  money  by 
the  superintendent,  and  th^  pliy ment  of  the  proceeds  to  the 
receiver.  The  State  is  the  custodian  of  the  securities,  and  when 
converted  under  the  provisions  of  that  section,  the  receiver 
becomes  the  rightful  custodian  of  the  proceeds.  When  they 
are  paid  over  to  the  receiver,  the  trust  assumed  by  the  State 
has  been  discharged.  The  fund  is  then  in  the  possession  of 
the  court.  The  receiver  is  its  officer,  subject  to  its  control 
and  direction.  The  court  possesses  ample  power  to  make 
regulations  to  protect  the  fund.  It  may  require  new  or 
additional  security  to  be  given  by  the  receiver,  and  du'ect  as 
to  the  investment  of  the  fund,  until  the  period  for  distribu- 
tion arrives. 

It  is  suggested  that  the  bond  given  under  the  seventh  sec- 
tion of  the  act  would  not  cover  a  misappropriation  by  the 
receiver  of  the  proceeds  of  securities  held  under  the  act  of 
1869.  This  claim  is  clearly  unfounded.  The  money,  when 
paid  to  the  receiver,  is  held  by  him  for  distribution  under 
the  eighth  section.  It  is  money  paid  to  him  in  his  official 
capacity,  upon  the  happening  of  a  contingency  provided  for 
by  the  statute  under  which  the  bond  is  given,  and  is  held  by 
him  subject  to  the  duty  imposed  by  tjie  act.  A  violation  of 
that  duty  would  be  a  breach  of  the  condition  of  the  bond. 
If  the  fact  was  otherwise,  aCiid  it  was  held  that  the  bond 
mentioned  in  the  seventh  section  did  notj  by  its  tenns  or 
construction,  cover  this  fund,  it  would  not  alter  the  construc- 
tion of  the  explicit  language  of  the  act,  directing  the 
payment  by  the  superintendent,  to  the  receiver,  of  the  pro- 
ceeds of  securities  converted.  It  would  in  that  case  be  the 
duty  of  the  court  to  require  adequate  security  to  be  given 
by  the  receiver  for  such  proceeds. 

We  perceive  no  authority  in  the  statute  for  the  contention 
of  the  superintendent,  that  he  is  entitled  to  delay  the  pay- 
ment of  the  money  in  question  to  the  receiver  until  he  is 
ready  to  distribute  it.  It  might  have  been  wise  to  have 
inserted  such  a  provision  in  the  act,  but  it  has  not  been  done, 
and  we  cannot  interpolate  into  the  statute  a  qualification  of 
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the  superiiiteiideut's  duty,  which  the  Legislature  has  not  seen 
fit  to  iiiseii;. 

The  order  should  be  affinned. 

All  concur,  except  Church,  Ch,  J.,  Miller  and  Dak- 
FORTH,  JJ.,  dissentmg. 

Order  affirmed. 


Cornelia  Park,  Respondent,  v.  Rickird  H.  Park, 
Appellant. 

Upon  the  retom  of  an  attachment  against  defendant  for  an  alleged  con- 
tempt in  disobeying"  the  jjrovision  containetl  in  a  judgment  of  divoi-ce 
herein,  which  i-equired  him  to  pay  alimony  and  to  give  security  for  the 
payment  thereof;  and  npon  motion  to  vacate  the  attachment  the  coui't 
adjudged  him  to  be  in  contempt,  and  ordei'ed  him  to  pay  a  fine,  to  give 
security  in  a  specified  amount  for  future  alimony,  and  to  stand  committed 
until  compliance  with  the  order.  Held,  that  the  whole  matter  was  before 
the  court  and  it  had  juris(iiction  to  grant  such  relief. 

The  attachment  was  issued  upon  proof  of  sei*vice  of  copy  of  the  judgment^ 
with  demand  of  x)ayment  of  the  alimony  in  airear,  with  the  costs,  and  the 
ginng  secunty  as  required  by  the  judgment,  and  pi'oof  of  defendant's 
failui-e  to  comply  therewith.  Held,  that  the  papers  served  were  sufficient 
to  authorize  the  issuing  of  the  writ  (Code  of  Civil  Procedure,  §  14) ;  that 
the  judgment  contained  all  that  was  necessary  to  advise  defendant  of 
the  nature  of  the  claim  made  against  him. 

Defendant  claimed  that  the  attachment  should  have  been  vacated,  because 

'  based  on  his  refusal  to  pay  costs.  Held,  untenable,  as  it  was  issued  for 
**  disobedience  to  the  lawful  mandate  of  a  court "  (Code  of  Civil  PitMse- 
dure,  §  14,  sub.  3) ;  and  that  the  provision  of  the  statute  of  1847  (§  2, 
chap.  390,  Laws  of  1847),  prohibiting  imprisonment  for  contempt  in  not 
paying  costs,  had  no  application. 

The  action  wae  commenced  by  the  sendee  of  a  summons;  defendant  did  not 
appear ;  it  was  objected  that  the  coiu't  had  no  juiisdiction  to  deci'ee 
alimony,  because  no  complaint  demanding  it  was  served.  Held,  unten- 
able ;  that  if  the  judgment  was  erroneous  in  this  I'espect  it  should  have 
been  corrected  on  motion  to  vacate  or  modify. 

Also,  Jiddt  that  plaintiff  waa  not  estopped  fi-om  enforcing,  in  this  manner, 
payment  of  alimony,  by  the  fact  that  the  judgment  authorized  an  execu- 
tion to  be  issued. 

It  was  objected  that  no  competent  order  was  made  for  the  issuing  of  the 
ftttachment ;  thia  objectioa  was  not  raised  at  Special  Term.    Upon  the 
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attachment  was  an  indorsement  signed  by  the  clerk  of  the  court  stating- 
that  it  was  issued  by  special  oitler  of  the  court,  ffeld^  that  the  pre- 
sumption was  that  such  an  order  had  been  made ;  but  in  any  event*  as 
the  objection  was  not  i*aiBed  below,  it  was  not  available  hei*e. 

(Argued  January  27,  1880;  decided  Febniary  24, 1880.) 

Appeal  from  order  of  the  General  Terai  of  the  Supreme 
Court,  in  the  third  judicitil  department,  affirming  an  order 
of  Special  Term,  adjudging  defendant  in  contempt.  (Reported 
below,  18  Hun,  466.) 

This  was  an  action  for  absolute  divorce  ;  it  was  commenced 
by  the  service  of  the  summons  alone.  Defendant  did  not 
appear,  and  on  the  report  of  a  referee  judgment  was  given 
April  24,  1867,  dissolving  the  marriage,  awarding  the 
plaintiff  $300  per  annum,  final  alimony,  with  costs,  and 
requiring  defendant  to  give  security,  to  be  approved  by  one 
of  the  justices  of  the  Supreme  Court,  for  the  payment  of  the 
alimony,  also  authorizing  the  issuing  of  execution  for  ali- 
mony. Judgment  was  not  perfected  imtil  October,  1877, 
when  an  order  was  granted  directing  the  judgment-roll  to  be 
corrected  and  perfected  by  inserting  therein  the  costs  as  taxed, 
and  that  the  judgment  be  docketed  as  of  December  10,  1868. 
A  copy  of  the  judgment,  with  a  notice  containing  a  statement 
of  the  amount  of  alimony  in  arreara,  and  of  the  costs,  and 
demanding  payment  of  the  same,  also  requiring  defendant  to 
give  security,  was  served  upon  defendant.  Upon  affidavits 
showing  a  failure  to  comply,  with  the  judgment,  that  no 
part  of  the  alimony  had  been  paid,  and  that  in  violation  of 
the  judgment  defendant  had  married  again  and  was  in  receipt 
of  large  sums  of  money,  an  attachment  was  issued.  The 
matter  was  referred  to  a  referee  to  take  and  report  the  evi- 
dence. Upon  the  coming  in  of  his  report  defendant  moved 
to  vacate  the  attachment  upon  the  following  groihids ;  that 
the  payment  of  final  alimony  could  not  be  enforced  by  attach- 
ment ;  that  plaintiff  having  elected  to  collect  the  same  by 
execution  by  putting  a  clause  to  that  effect  in  the  judgment, 
was  estopped  from  proceeding  by  attachment;    that  as 
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defendant  had  shown  his  inability  to  pay  or  give  security,  he 
could  not  be  compelled  so  to  do,  or  be  imprisoned,  because  he 
could  not ;  that  as  the  amount,  sought  to  be  enforced,  included 
costs,  the  attachment  must  fall,  as  the  payment  of  costs  can- 
not be  so  enforced  ;  and  that  no  sufficient  demand  had  been 
made.  An  order  was  granted  denj'^ing  the  motion  to  vacate, 
fining  defendant  **  for  his  misconduct,"  the  costs  and  expen- 
S€S  of  the  proceeding,  requiring  him  to  give  security  in  the 
sum  of  $3,000  for  the  payment  of  alimony,  thereafter  accru- 
ing ;  and  that  he  stand  committed  until  compliance  with  the 
order. 

Further  facts  appear  in  the  opinion. 

Edward  O.  Ripley,  for  appellant.  The  Special  Term 
eiTcd  in  requiring  defendant  to  give  security.  {Brinkley  v. 
Brinkley,  47  N.  Y.,  40.)  The  attachment  should  have  been 
vacated  and  set  aside,  because  neither  the  complaint  nor  any 
motion  papers  for  alimony,  nor  any  affidavits  or  papers  upon 
which  the  attachment  was  founded  and  granted  were  ever 
served  upon  the  defendant.  (3  R.  S.  [5th  ed.],  470,  §  10, 
part  3,  chap.  3,  title  2,  art.  1;  Ward  v.  Areiiaen,  10  Bosw., 
589;  Forrest  v.  F(yrrest,  6  Ducr,  102  [150]  .)  Payment  of 
costs  and  alimony,  in  a  final  judgment  for  divorce,  cannot  be 
enforced  by  proceedings  as  for  contempt ;  the  remedy  is  by 
execution.  {Lansing  v.  Lansing,  4  Lans.,  377;  Miller  v. 
Miller,  7  Hun,  208;  Gane  v.  Gane,  8  N.  Y.  Week.  Dig., 
552.)  The  order  should  be  reversed,  because  no  sufficient 
demand  has  ever  been  made.  {McComb  v.  Weaver,  11  Hun, 
271;  Ganev.  Gane,  supra;  Cochran  y.  Ligei^soll,  13  Hun, 
368;  E.  D.  Smith,  612.)  The  decree  should  not  be  enforced 
by  attachment,  because  the  plaintiff's  laches  have  been  so 
great  as  to  place  it  out  of  the  defendant's  power  to  comply 
with  its  provisions.  (Francia  v.  Oddie,  Ch.  Eep.  [3d  ed.], 
[1st  ed.]  455,  [2d  ed.]  480.)  The  fact  that  a  party  is 
in  contempt  for  disobeying  an  order  or  decree  does  not  pre- 
vent him  from  moving  to  vacate  that  order ;  he  is  not  pre- 
vented from  applying  for  that  to  which  he  is  entitled  as  a 
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matter  of  strict  right     (Sprat  v.  Huntington,  2  Hun*  341; 
Bnnkley  v.  Brinkley^  47  N,  Y.,  40.) 

Sam.  Tro.  Smithy  for  respondent.  The  attachment  was 
properly  granted  under  section  14  of  the  Code  of  Civil  Pro- 
cedure, subdivibion  3.  (R.  S.,  pt.  3,  chap.  8,  title  3,  §  19.) 
A  bailable  attachment  may  properly  issue  in  such  a  case. 
{Pitt  V.  Davidson,  34  How.,  355;  37  N.  Y.,  235;  2  Tiftany 
&  Smith's  Pr.,  167.)  The  court  had  authority  to  i-equire 
security.  (2  R.  S.,  148,  §  60;  Forrest  y.  Forrest,  6  Duer, 
104.) 

MiLiiEB,  J.  The  claim  of  the  counsel  for  the  appellant, 
that  the  judge  erred  in  assuming  to  decide  a  matter  which 
was  not  before  him,  is  not,  we  think,  well  founded.  The 
proceeding  before  the  Special  Term  was  upon  the  return  of 
the  attachment  against  the  defendaut  for  an  alleged  contempt, 
in  disol}eying  the  provision  contained  in  the  decree  of  divorce 
between  the  plaintiff  and  himself,  requiring  the  defendant  to 
pay  and  give  security  for  the  payment  of  the  allowance 
granted  to  the  plaintiff.  The  whole  matter  relating  to  this 
provision  was  before  the  court,  and  it  had  complete  jui-is^ 
diction  to  grant  such  relief  and  to  make  such  'order  as  the 
facts  and  circumstances  warranted.  Instead  of  compelling 
the  defendant  to  pay  the  whole  amount  of  alimony  in  arrears, 
or  to  give  security  for  the  same,  the  court  in  the  exercise  of 
its  discretion,  upon  the  hearing,  only  required  security  for 
the  payment  of  alimony  which  might  become  due  in  the 
future.  This  was  clearly  within  its  jurisdiction,  and  more 
favorable  to  the  defendant  thim,  under  the  circumstances, 
might  have  been  required.  There  was,  we  think,  no  ground 
for  vacating  the  attachment  because  the  proper  papers  were 
not  served  ;  and  it  was  sufloicient  that  a  copy  of  the  decree, 
which  made  provision  for  the  pajrment  of  alimony,  was  served 
upon  the  defendant,  with  a  statement  of  the  amount  unpaid, 
and  a  demand  made  for  the  same.  The  decree  was  the 
foundation  of  the  proceeding,  stud  it  contained  all  that  was 
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necessary  to  advise  the  defendaiit  of  the  nature  of  the  claim 
made  against  him.  The  Code  of  Civil  Procedure  (§  14)  pro- 
vides tliat  a  court  of  record  may  punish  by  fine  and  imprison- 
ment, or  either,  in  certain  cases  which  are  enumerated,  and 
among  them,  under  subdivision  three,  for  **  disobedience  to 
the  lawful  mandate  of  a  court."  The  proceeding  was  imder 
this  provision,  and  the  defendant  was  fully  advised  tliat  he 
was  proceeded  against  on  this  ground. 

The  claim  that  the  attachment  should  be  vacated  oecause 
it  was  based  on  the  refusal  of.  the  defendant  to  pay  the  costs 
of  the  suit,  is  suflSciently  answered  by  the  fact  that  it  was 
issued  for  a  disobedience  of  the  order  of  the  court.  The  pro- 
visions of  chapter  890,  Laws  of  1847,  have  no  application  to 
such  a  case. 

The  objection  that  the  court  had  no  jurisdiction  to  decree 
alimony  because  no  complaint  demanding  alimony  was 
served,  is  not  well  taken.  As  we  have  seen,  service  of  a 
copy  of  the  decree  was  sufficient ;  and  as  it  does  not  appear 
that  the  judgment  exceeded  the  demands  of  the  complaint, 
no  injustice  was  done.  The  proper  course,  if  the  judgment 
was  wrong  in  this  respect,  would  be  to  move  to  vacate  or 
modify  the  same. 

We  think  \hat  the  plaintiff  was  not  estopped  from  enforc- 
ing payment  of  alimony  by  reason  of  the  provision  in  the 
decree  authorizing  an  execution  to  be  issued.  The  pro- 
ceeding is  for  disobedience  of  an  order  of  the  court  and  to 
compel  the  defendant  to  furnish  the  security  required  by 
the  decree,  and  the  final  order  of  the  Special  Tenn,  pro- 
vides for  this  as  to  future  alimony.  The  provision  that  exe- 
cution may  issue  does  not  interfere  with  the  order  that 
security  be  furnished. 

The  position  that  payment  of  the  costs  and  alimony  cannot 
be  enforced  by  proceedings  for  contempt,  is  sufficiently 
answered  in  the  opinion  of  the  General  Term,  with  which 
we  concur,  and  does  not  require  discussion. 

The  claim  that  the  Special  Term  erred  in  not  vacating  the 
attachment  because  no  order  was  made  for  the  issuing  of 


1880.]  Park  v.  Park.  161 

Opinion  of  the  Court,  per  Millbb,  J. 

the  same  by  any  competent  authority,  and  no  competent 
authority  fixed  the  amount  of  bail,  cannot  be  upheld.     The 
decree  provided  for  the  paj^ment  of  alimony  and. the  giving 
of  security,  and  a  failure  to  comply  with  its  mandate  would 
entitle  the  plaintiff  to  relief.     The  attachment  wjis  to  answer 
for  this  failure  and  contained  an  indoi-semcnt  that  it  was 
issued  by  the  special  order  of  the  court,  and  that  the  defend- 
ant should  be  held  to  bail  in  the  sum  of  three  hundred  dol- 
lars, and  was  Signed  by  the  clerk  of  the  court.     The  pre- 
sumption is  that  such  an  order  had  been  made,  or  the  clerk 
would  not  have  so  certified.     In  the  absence  of  any  objec- 
tion made  at  Special  Term  as  to  the  right  of  the  clerk  to 
make  such  direction,  or  of  any  request  to  produce  the  order, 
the  indoi'sement  was,  we  think,  sufficient  to  show  that  such 
order  was  actually  made.     Aside,  however,  from  this,  it  is 
a  complete  answer  to'  the  objection  now  urged,  that  it  was 
not  J;aken  before  the  Special  Term,  and  no  motion  made  to 
set  aside  the  attachment  upon  any  such  ground.     On  the 
contrary,  upon  the  return  the  defendant  orally  moved  to 
vacate  the  attachment  upon  several  grounds  which  appear 
in  the  appeal  papers;  but  the  objection  referred  to  was  not 
one  of  them.     In  fact,  after  other  objections  had  been  made 
and  were  oveiTuled,  interrogatories  were  filed  and  answered, 
testimony  taken  as  to  the  ability  of  the  defendant  to  give 
securitj:,  and  the  entire   proceeding  brought  to  a  hearing, 
without  any  such  objection  being  interposed.     Had  the  point 
now  urged  been  taken,  it  might  have  been. obviated  by  the 
production  of  the  proper  order  authorizing  the  attachment 
and  fixing  the  amount  of  buil.     As  it  is  evident  that  the 
objection  was  not  made,  and  no  opportunity  was  given  to 
meet  the  same,  it  must,  under  the  circumstances,  be  regarded 
as  waived  by  the  defendant.     No  rule  is  better  settled  than 
that  on  a  motion  to  set  aside  a  proceeding  of  this  kind  for 
irregularity,  the  party  must  state  the  grounds  of  his  motion 
and  show  affirmatively  the  defect  or  omission  of  which  he 
complains,  and  by  affidavit  or  otherwise  must  create  such  a 
presumption  as  will  cast  upon  the  other  party  the  onus  of 
SicKBLS — Vol.  XXXV.        21 
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proving  that  his  proceedings  are  regular :  {Baker  v.  Sle^ 
j>hen8,  10  Abb.  [N.  S.],  1.)  The  defendant  did  no  such 
thing ;  and  as  there  was  an  entire  failure  in  this  respect,  and 
ihe  proceeclings  were  had  without  any  such  objectiou  being 
properly  presented,  it  is  not  now  avaibible.  It  may  also  be 
observed  that  no  such  objection  is  considered  in  the  opinion 
of  the  General  Term,  and  it  appears  to  have  been  now  i-aised 
on  appeal  for  the  first  time. 

No  other  questions  raised  demand  discussion,  and  the 
oi-der  must  be  affirmed,  with  costs. 

All  concur. 

Order  affii-med. 


The  Fishkill  Savings  Institution,  Respondent,  v.  The 
National  Bank  of  Fishkill  et  al.,  Appellants. 

A  principal  is  liable,  aa  a  gfenerfd  rule,  for  such  wrong  of  his  agent  as  is 
committed  in  the  courae  of  his  employment  and  for  the  benefit  of  the 
piincipal  ;  and  this,  although  no  express  command  or  privity  is  proven. 
-  ^  corporation  is  liable  for  its  wrongful  acts  and  omissions  and  for  the  acts 
of  its  ag-ents  while  engaged  in  the  business  of  their  agency  to  the  same 
extent  and  under  the  same  circumstances  as  natural  persons. 

One  B.  was  in  March,  1874,  cashier  of  defendant,  the  National  Bank  of 
Fishkill,  and  its  managing  officer  and  general  a^ent ;  he  was  also  plain- 
tiff *s  treasurer.  He  took  cei*tain  bonds  belonging  to  plaintiff  which,  in 
the  name  and  as  cashier  and  managing  ofhcer  of  6ai<l  defendant,  he 
pledged,  with  various  parties  as  securities  for  loans.  In  January,  1876,  B. 
re-possessed  himself  of  the  bonds,  and  returned  them  to  plaintiff,  but  on 
the  thirty- tii'st  of  that  month  again  took  tliem,  and  in  the  same  manner 
pledged  them  with  W.  and  McM.,  a  banking  fii-m,  as  security  for 
advances  made  imd  to  be  made  to  defendant ;  the  bonds  were  sub- 
sequently sold  purauant  to  the  conditions  of  the  pledge,  and  the  pro- 
ceeds credited  to  said  defendant.  In  an  action  for  conversion  of  the 
bonds,  held,  that  said  defendant  was  liable ;  that  ignorance  on  the  part  of 
its  dinvtora  was  not  a  defense,  as,  if  ignorant,  it  was  because  they  omitted 
the  pei-finnnance  of  official  duty  ;  that  although  B.  had  no  authority  to 
take  the  bonds,  when  he  pledged  them  he  ]*cpre8ented  the  bank,  and 
his  knowledge  was  notice  to  it. 

Also,  Jield,  that  a  counter-claim  could  not  be  allowed  in  such  an  action* 

(Ai^ed  January  28, 1880;  decided  February  24, 1880.) 
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Appeal  from  judgmeat  of  the  Geueral  Tei'm  of  the 
Supreme  Court  in  the  second  judicial  departioent,  affirming  a 
judgment  in  favor  of  plaiutiif,  entered  upon  the  repoi*t  of  a 
referee.     (Reported  below,  19  Hun,  354.) 

Thia  action  was  brought  to  recover  for  the  alleged  coa- 
vei-sion  of  certain  United  States  bonds. 

The  facts  appear  sufficiently  in  tlie  opinion. 

John  Thompson  and  Homer  A.  Nelson,  for  appellants. 
The  Bank  of  Fishkill  was  in  no  sense  a  bailee  of  the  bonda 
left  by  the  owner  with  the  cashier  for  safo-keeping.  {Ocean 
Bank  Case,  60  N.  Y.,  278;  Wilef/  v.  2fat.  B.  BraiJO^^ 
boro,  A7  Vt,  546 j  City  Nat.  B.  v.  Paduca,  Thomp.  U.  8. 
Cases,  305;  Weckler  v.  Hagerstown  B.,  id.,  633;  7  Abb. 
Nat.  Dig.,  41,  §  16;  Fowler  v.  Sculbj,  72  Penit  St.,  456; 
Shmkle  V.  Bank  of  Ripley,  22  Ohio,  516;  Wiley  v.  Bank 
of  Braitkboro,^  47  Vt,  346;  Bank  of  Lyons  v.  Ocean  Bank, 
60  X.  Y.,  278.)  Anything  the  plaintiff  had  received  belong, 
iug  to  the  defendant  or  any  moneys  not  actually  received  by' 
the  defendants  in  the  transaction,  are  subjects  of  allowance 
in  adjusting  what  is  actually  done.  {Chanboret  y.  Cagney,  2 
SweeiL,  380;  Xenia  Bank  v.  Lee,  2  Bosw.,  694;  see  7  Abb., 
372;  11  id.,  387;  21  How.,  190;  40  Jones  &  Spencer, 
100.). 

Milton  A.  Fowler  and  William  8.  Fno,  for  respondent. 
A  corporation  is  liable  to  the  same  extent,  and  under  the 
same  circumstances,  as  a  natural  pei^son  for  the  consequences 
of  its  wrongful  acts,  and  for  any  description  of  forcible,  mali« 
cious  or  negligent  tort  or  wrong  which  it  commits.  (iV.  Y. 
and  New  Haven  R.  R.  Co,  v.  Schuyler,  34  N.  Y.,  30-49; 
Bissd  V.  The  Midiigan  Southern  R.  R.  Co.,  22  id.,  305; 
Parish  v,  Wheeler,  22  id.,  494;  Frankfort  Bank  v.  Johnson, 
24  Me,,  490;  Phil,  aaid  B^imore  R.  R.  Co.  v.  Quigley,  21 
How.  U-  S.  E.;  Life  and  Fire  Ins.  Co,  v.  The  Michigan 
Fire  Ins.  Co.,  7  Wend.,  31;  Goodspeed  v.  East  Haddam 
Bank,  22  Conn.,  541;  Angell  on  Corporations,  382,  388, 
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391;  Mix  v.  Andes,  Ins.  Co.,  74  N.  Y.,  53-56;  Beach  v. 
Fulton,  7  Cow.,  485.)  •  A  corporation  is,  from  its  natui-e, 
incapable  of  doing  any  act  except  through  agents,  and  is 
therefore  responsi^)le  for  the  acts,  negligence  or  fmuds  of  its 
agents,  while  engaged  in  the  business  of  the  agency,  to  the 
same  extent  and  under  the  same  cii^cumstances  as  a  natuml 
person. .  (N.  Y,  and  N.  H,  li.  R.  Co,  v.  Schuyler,  34  N. 
Y.,  30-50;  F.  and  M.  Bank  v.  B.  and  D.  Bank.,  16  id., 
125;  Frankfort  Bank  v.  Johnson,  24  Me.,  490;  Stoiy  on 
Agency,  §  308;  Angell  on  Corps.,  ^  382.)  Bartow,  the 
cashier,  by  virtue  of  his  position  as  cashier,  had  power  to 
borrow  money  on  behalf  of  and  for  the  bank.  {Barnes  v. 
Ontario  Bank,  19  N.  Y.,  152;  Ballston  8pa  Bank  v.  2%6 
Maine  Bank,  16  Wis.,  120;  Citt/  Bank  of  New  Haven  v. 
Perkins,  4  Bosw.,  420.)  The  notice  to  the  president  of  the 
first  pledge  was  notice  to  the  bank.  {FuUon  Bank  v.  The 
New  York  and  Sharon  Cafial  Co.,  4  Paige,  127;  Porter  v. 
Bank  of  Rutland,  19  Vt.,  410;  Com.  Bank  v.  Wood,  7 
Watts  [Pa.],  89;  Dillon  y.  Anderson,  43  N.  Y.,  231;  Homer 
V.  Mills,  53  id.,  322-328.)  The  Fishkill  National  Bank 
having  received  actual  knowledge  by  notice  to  its  board 
of  directoi-s  of  the  act  of  its  cashier  and  agent,  Rirtow,  in 
pledging  these  bonds  in  the  name  of  and  for  the  benefit 
of  the  l)ank,  and  of  the  receipt  by  the  bank  of  the  pro- 
ceeds of  the  pledge,  it  was  bound  to  disaffirm  the  act 
and  make  complete  restitution  of  the  benefits  received  if  it 
\vould  escai)0  its  consequences.  {Bennett  v.  Judson,  21  N. 
Y.,  238;  Cransv.  Hunter,  28  id.,  389;  Flwell  v.  Chamber- 
lain 31  id.,  611-619;  Hazard  v.  Sj)ears,  4  Keyes,  469; 
Story  on  Agency,  1,  244-250.)  The  principle  of  law 
that  money  fraudulently  or  feloniously  taken  and  paid  over 
to  a  third  person  cannot  be  followed  and  reclaimed,  only 
applies  when  it  is  paid  to  a  person  in  good  faith  for  value' 
and  without  notice.  (Newton  v.  Portei\  69  N.  Y.,  133; 
Reynolds  v.  Kenyon,  43  Barb.,  685;  Holden  v.  Ene  Bank, 
72  N.  Y.,  298.)  The  knowledge  of  Bartow,  the  officer  and 
agent  of  the  bank,  was  the  knowledge  of  the  bank.     {Holr 
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den  y.  The.  Jf.  Y.  and  Erie  Bank,  72  N.  Y.,  286,  298; 
If^ew  Hope  and  Del.  Bridge  Co.  v.  The  Phoenix  Bank,  3 
Combi;.,  156,  166.) 

Danfohth,  J.  Upon  the  facts  disclosed  by  the  record, 
I  think  the  cose  is  with  the  respondent.  Bai*tow  was  the 
cashier  of  the  defendant.  The  National  Bank  of  FishkilL , 
He  wan  its  managing  officer,  its  general  agent  in  business 
As  such  he  contracted  debts,  and  borrowed  money^  duriug 
a  series  of  years,  with  the  knowledge  of  its  directors,  and 
with  their  consent  and  approbation.  He  was  at  the  same 
time  the  plaintiff's  treasui-er.  In  March,  1874,  the  plaintiff 
owned  the  bonds  in  question.  The  defendant,  the  national 
bank,  had  for  its  correspondent  m  New  York,  the  Merchants' 
Exchange  National  Bank.  In  the  latter  part  of  March,  or 
fii'st  of  April,  1874,  Biirtow  possessed  himself  of  the  plaintiff's 
bonds,  and  in  the.  name  of  the  Bauk  of  Fishkill,  and  ij^  its 
cashier,  pledged  them  with  the  Merchants'  Exchange 
National  Bank  as  collateral  for  advances  made,  and  to  be 
made  to  the  Fishkill  Bsmk.  Upon  the  faith  of  this  secu- 
rity the  latter  bank,  in  the  usual  and  ordinary  coui^se  of 
business,  continued  to  draw  upon  the  former,  until  in  July, 
1874,  its  indebtedness  amounted  to  upwards  of  $60,000.  On 
the  thirty-first  day  of  that  month,  the  Merchants'  Bank 
loaned  to  the.  Fishkill  Bank  $60,000,  upon  the  security  of  the 
bonds,  and  the  sum  so  loaned  was  applied  to  the  payment  of  so 
much  of  its  indebtedness.  Subsequently  this  loan  was  paid 
up.  The  Fishkill  Bauk  also  dealt  with  the  banking  firm  of 
Wihnerding,  Duer  &  Compiuiy,  and  on  the  7tli  day  of 
/uue,  1875,  Bai'tow,  in  his  capacity  of  cashier,  took  the 
liouds  front  the  Merchants'  Bank,  and  in  the  name  of  the 
Fishkill  Biuik,  and  as  its  cashier,  pledged  them  with  that  fiim, 
as  collateml  security  for  the  payment  of  the  account  of  the 
bank,  and  for  fuither  advances  to  be  made  to  it  In  Janu* 
ary,  1876,  he  re-possessed  himself  of  the  bonds,  by  furnish- 
ing other  security  of  the  property  of  the  Fishkill  Bank,  and 
restored  them  to  the  Sayings  Institute.     If  nothing  more 
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had  been  done,  it  is  obvious  that  although  a  conversion  had 
taken  place,  for  which  an  action  might  even  then  have  been 
maintained,  the  recovery  would  have  been  nominal.  But  on 
the  31st  of  January,  1876,  Bartow,  as  cashier  of  the  defend- 
ant, and  in  its  name,  and  on  its  account  i-etumed  the  bonds 
to  the  banking  firm,  then  doing  business  under  the  name  of 
Wilmerding  &  McCandless,  and  took  back  the  security  which 
he  had  put  in  the  place  of  the  bonds.  Further  advances 
Were  made  by  that  firm  to  the  bank,  in  the  usual  course  of 
business,  so  that  in  September,  1876,  ihcy  owed  the  firm 
$116,568.16,  and  the  latter  held  as  collateral  security  there- 
for, the  bonds  in  question  and  other  security,  amounting  in 
all  to  $118,000.  The  bonds  were  subsequently  sold  by  this 
firm,  or  its  successor,  in  pursuance  of  the  conditions  of  the 
pledge,  and  the  entire  proceeds  placed  to  the  credit  of  the 
National  Bank  of  Fishkill.  In  all  these  matters  Bartow  was 
acting  for  the  bank,  as  its  managing  officer,  and  in  its  name, 
lie  exceeded  his  authority  only  when  he  appropriated  the 
plaintiff's  bonds  to  the  defendant's  benefit.  It  is  this 
which  constitutes  the  conversion  on  which  the  plaintiff 
relics.  Undoubtedly  he  was  personally  liable  for  it.  The 
complaint  states  the  conversion  to  have  been  by  the  bank. 
In  support  of  that  averment  it  is  now  alleged  that  the  above 
facts  show  a  conversion  by  Bartow,  the  cashier,  committed 
by  him  in  the  course  of  his  conduct  of  the  bank's  business, 
and  that  thereforc  the  cause  of  action  is  made  out.  Such  is 
in  effect  the  finding  of  the  referee.  It  is  in  general  words, 
«*  tliat  on  January  31,  1876,  the  bank  took  from  the  plain- 
tiff, without  its  knowledge  or  consent,  and  wrongfully  con- 
verted to  its  own  use,  bonds  of  the  par  value  of  $60,000, 
but  of  the  value  at  the  time  of  said  conversion  of  $70,800." 
No  other  finding  was  made  as  to  any  fact  relating  to  it,  nor 
was  any  request  made  for  further  findings.  The  defendant 
moved  for  a  nonsuit,  and  by  that  motion,  and  an  exception 
to  the  above  conclusion,  the  question  is  presented  whether 
the  bank  is  answerable  for  the  cashier's  fraud.  The  general 
rule  makes  the  principal  liable  for  such  wrong  of  the  agent 
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as  is  oommitted  in  the  course  of  his  employment,  and  for  the 
benefit  of  the  principal,  and  this  is  so,  although  no  express 
command  or  privity  is  proven.  {Barwick  v.  English  Joint- 
Stock  Bank,  L.  R.  [2  Exch.],  259.)  There  the  manager  of 
the  bank  had  induced  the  plaintiff  to  supply  J.  D.,  a  cus^ 
tomer  of  the  bank,  with  oats  on  credit,  for  carrying  out  a. 
'  government  contract,  and  to  effeet  this  gave  the  plaintiff  & 
written  guaranty  that  J.  D/s  dieck  on  the  bank  in  plaintiff's 
fiivor,  in  payment  for  the  oats  supplied,  should  be  paid  oii 
receipt  of  the  government  money,  in  priority  to  any  other 
payment ''  except  to  this  bank."  J.  D.  was  then  indebted 
to  the  bank  to  the  amount  of  <£12,000,  but  this  fact  was  not 
known  to  the  plaintiff,  nor  was  it  communicated  to  him  by 
the  manager.  The  plaintiff  thereupon  supplied  the  oats  to 
the  value  of  £1,227.  The  government  money  amounting  to 
i£2,676  Avaa  received  by  J.  D.  and  paid  into  the  bank,  but 
J.  D.'s  check  for  the  price  of  the  oats,  drawn  on  the  bank  iii 
fiivor  of  the  plaintiff,  was  dishonored  by  the  defendant,  who 
claimed  to  i*etain  the  whole  sum  of  £2,676  in  payment  of  J. 
D.'s  debt  to  it.  The  plaintiff  brought  an  action  against  th6 
bank  for  false  representation,  and  it  was  held  that  the  bank 
Was  liable  for  the  fraud  of  the  manager,  its  agent,  and  also 
tliat  in  the  pleadings  it  was  well  described  as  the  fraud  of  the 
bank.  This  was  concurred  in  by  all  the  judges  of  the  Court 
of  Exchequer,  as  within  settled  principle  and  adjudged  cases; 
And  the  ciise  itself  is  cited  with  approbation  by  the  judge 
delivering  the  opinion  in  Mockay  v.  The  Chmmercial  Bank 
cf  New  Brunswick  (L.  R.  [5  Privy  Council  Apps.],  894), 
and  the  doctrine  above  adverted  to  reiterated,  the  court 
saying  '*  there  is  no  distinction  between  the  csise  of  fraud  and 
the  case  of  any  other  wrong ;''  and  both  cases  hold  that  an 
action  of  deceit  may  be  maintained  against  a  company^ 
whether  incorporated  or  not  incorporated,  in  respect  of  th<* 
fraud  of  its  agent.  The  principle  which  controlled  those 
decisions,  and  the  cases  themselves,  are,  I  think,  in  point 
upon  the  one  before  us.  Bartow  possessed  himself  of  the. 
bonds  by  breach  of  trust,  or  as  the  appellant  claims  by  theft; 
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It  was  to  aid  the  bank,  and  to  use  them  for  its  benefit.  The 
manager  of  the  bank  ui  the  fii-st  case  cited  made  use  of  fraud 
or  fiilse  pretences.  The  intention  and  the  result  were 
the  same  in  each  case.  The  propeily  of  another  was 
obtained  wi'ongfullyy  and  the  application  of  it  was  the 
same,  to  the  benefit  of  the  principal.  If  there  is  a  dis- 
tinction it  is  not  other  or  different  from  that  which  is 
pointed  out  between  larceny  and  fiilse  pretences,  a  tech- 
nical one,  aficctmg  the  criminal,  but  not  varying  the 
right  of  the  party  who  has  been  wronged,  to  compensa^ 
tion,  or  restoration  of  the  property  obtained  from  him.  The 
same  doctrine  is  held  in  Johnston  v.  8<mih  -  Western  liaihvad 
Bank  (3  Strobart  [S.  Car.  R.],  263).  The  bank,  by  the 
fraud  of  its  agent,  obtained  certain  assets  as  security  for  its 
liabilities  through  another  bank,  and  it  was  held  that  it  was 
bound  to  make  good  the  representations  of  its  agent,  and  to 
answer  positively  for  his  acts,  and  so  was  boimd  for  the 
assets  in  the  same  mamier  as  if  they  had  been  received  by 
itself.  To  the  same  effect  are  the  decisions  hei*etofore  made 
by  this  court.  Tliey  establish  that  a  corporation  is  liable  for 
the  consequences  of  its  wrongful  acts  and  omissions,  and  for 
the  acts  of  its  agents  while  engaged  in  the  business  of  their 
agency,  to  the  same  extent  and  under  the  same  circumstances 
as  natural  pei^sous.  They  illustmte  the  familiar  principle 
that  though  a  principal  is  not  liable  ci-immaliiei*  for  the  con- 
duct of  his  agent,  he  is  responsible  dvilUer  for  all  acts  done 
by  him  in  the  course  of  his  employment,  and  bound  by  his 
fraud  whether  ho  concurred  in  it  or  not.  For  acts  wholly 
foreign  to  the  business  in  which  the  agent  is  engaged,  the 
principal  is  not  bound.  But  that  cannot  be  extrinsic  to  his 
employment  which  is  adopted  as  a  means  of  accomplishing 
the  object  of  his  agency.  {IT.  Y.  and  N,  IL  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.,  30;  Holden  v.  iT.  Y.  and  Ene  Bank, 
72  id.,  286.)  I  do  not  think  the  case  for  the  plaintiff  would 
be  any  stronger  if  the  actual  concurrence  of  the  directors  in 
the  cashier's  fraud  was  established.  If  they  were  ignorant 
of  it,  it  is  because  they  omitted  the  performance  of  ofiicial 


1880.]      FisHKiLL  Sayinqs  Inst'n  t).  National  Bank.   *      169 

Opinion  of  the  Court,  per  Dahfobth,  J. 

duty,  and  so  were  uot  less  bound  than  if  the  ignorance  was 
intentional,  that  they  or  the  bank  they  represent  might  profit 
by  it.  This  the  law  will  not  tolerate.  (Kennedy  v.  Greerif 
3  M.  &  K.,  699.)  There  is  indeed  evidence  which  permits 
an  inference  that  the  president  of  the  bank  wajs  informed  of 
the  use  being  made  of  the  bonds  while  they  were  in  pledge 
to  the  Merchant's  Bank,  and  subsequently  and  in  Junuaiy, 
1877,  that  the  board  of  directors  were  informed  of  the  use 
which  hiid  been  made  of  them  through  the  banking  fiim,  but 
they  neither  restored  them,  nor  made  compensation.  This, 
however,  need  not  be  relied  upon,  for  it  is  apparent  that  the 
least  degree  of  that  diligence  and  care  to  the  exercise  of 
which  the  directors  of  the  bank  were  bound  by  the  simplest 
obligation  of  duty,  would  have  disclosed  to  them  the  large 
outstanding  indebtedness  of  the  bank,  and  the  means  adopted 
by  Bartow  to  carry  it  along.'  The  defendant  should  be 
treated  as  if  they  had  made  the  inquiry  and  ascertained  the 
fact.  (J^ew  Hope  and  Delaware  Bridge  Co.  v.  Phoenix:  Bank^ 
3  Comst.,  156.)  Indeed  a  direct  resolution  of  the  board  of 
directors,  leading  their  cashier's  steps  in  the  direction  which 
they  took,  would  be  no  more  convincing  of  their  moral  par- 
ticipation in  the  wrong  done,  than  is  the  indiflbrcnce  and  heed- 
lessness  to  their  own  duties  through  which  alone  he  was  able  to 
perpetrate  the  fraud.  He  was  the  general  manager  of  the  bank, 
he  was  to  see  to  its  finances,  and  look  to  and  maintain  its 
credit.  Without  these,  there  could  be  no  corporate  existence. 
To  secure  and  perpetuate  this  was  the  cud  pointed  out ;  the 
means  were  left  to  his  discretion.  In  such  a  case  the 
principal  is  bound  not  only  as  to  the  end  but  the  means 
ako.  {Joknsfon  v.  8.  W.  JB.  R.  Bank ;  Mackay  v.  Comr- 
merciaJ  Bank  of  New  Brunswick;  Barwiok  v.  English 
Joint  Stock  Bank;  HoUUn  v.  N.  Y.  and  Brie  Bank,  supra.) 
It  is  true  he  had  no  authority  to  commit  a  fraudulent 
act.  None  to  take  the  bonds  from  the  plaintiff.  But  he 
had  authority  to  transact  the  business  with  the  banking 
firm,  in  the  course  of  which  he  disposed  of  the  bonds  for  the 
benefit  of  the  defendant,  and  in  prosecuting  its  busiojedfib 
SicKBLS— Vol.  XX^V.        22  * 


170         PisHKiLL  Savinos  Iwbt'it  «•  NATIONAL  Bank.      [Feb., 
Opinion  of  the  Court*  per  Dakfohth,  J. 

Then  when  ho  pledged  the  plaintiff's  bonds  to  secure  money, 
or  credit  for  th^  defendant,  he  represented  the  defendant ; 
for,  as  was  said  hi  the  ease  of  Holden  {supra),  **  the  subject- 
matter  of  his  agency  was  the  conduct  and  direction  of  .the 
affau^s  of  the  bank/'  and  his  knowledge  of  the  mstrumen- 
tality  employed,  wjis  notice  to  the  bank.  This  is  so  by  the 
well  established  rule,  that  notice  to  the  agent  is  notice  to  the 
princi^iaL  It  is  objected  that  the  action  should  have  been 
for  money  had  and  received,  and  not  in  tort.  I  am  not  sore 
that  such  an  action  would  have  lain ;  but  however  that  may 
be,  I  think  this  action  was  well  brought.  Beach  v.  FuUon 
Bank  (7  Cow.,  485)  was  trover  against  the  corporation,  and 
it  was  sustjiined.  •  Upon  principle  it  should  be  so.  {Tar- 
borough  V.  (xov..  etc.)  of  Bank  of  England,  16  East,  6;  Gray 
V.  PtesH,  etc.,  Portland  Bank,  3  Mass.,  364.)  The  wrong  in 
this  case  wa^  committed  for  the  benefit  of  the  defendant. 
Its  purpose  was  to  put  the  bank  in  funds,  and  however  Bar- 
tow may  have  brought  about  the  necessity  for  resorting 
thereto,  its  proximate  object  was  to  relieve  the  bank:  The 
bank  had  the  entire  avails  of  the  property  converted.  More- 
ov^  it  ratified  and  adopted  the  wrong,  when  it  secured 
its  fruits.  {BenneU  v.  Judson,  21  N.  Y.,  238.)  But  if  it 
had  been  otherwise  it  would  bo  unjust  to  the  plaintiff  to 
measure  its  damages  by  the  sum  actually  receLved.  by  thd 
defendant,  rather  than  by  the  value  of  the  property,  and  to 
this  end  again,  may  be  cited  Holden  v.  ^.  Y.  and  Ene  Bank 
{supra).  "  As  it  (the  bank)  was  at  liberty  to  refuse  to  take 
the  deposit  from  him,  as  it  was  its  duty  to  decline  any 
advantage  thus  proffered  it,  by  taking  it  and  receiving  the 
advantage  —  knowing  the  tmnsaction  to  be  wrong  and 
fraudulent  —  it  Ijccame  a  party  to  it,  and  liable  in  an 
action  for  restoration."  These  views  are  an  answer  also 
to  the  appellant's  position,  that  a  counter-claim  should 
be  allowed,  for  if  the  action  is  well  brought  there  could 
be  none.  I  have  moreover  examined  the  evidence,  and  find 
none  which  in  any  form  of  action  would  establish  it.  The 
evidence  warrants  the  finduig  of  fact  made  by  the  referee. 
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and  upon  that  finding  the  judgment,  according  to  just 
rules  of  law,  was  rendered.  1  think  it  should  be  affirmed, 
with  costs. 

All  concur, 
i     Jadgment  affirmed. 
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"Where  an  alien  female  intermarries  with  a  citbsea,  by  virtue  of  the  marriage 
she  becomes  a  citizen  and  capable  of  taking  aod  holding  lands  in  this 
Btate  by  purchase  or  descent.  (U.  S.  Stat,  at  large>  voL  10,  p.  604 ;  1 
R.  S.,  719,  {  8.) 

The  words  •*  resident  alien,"  in  the  pi-ovision  of  the  act  of  1845  •*  to  enable 
resident  aliens  to  take  and  bold  real  estate"  (f  4,  chap.  115,  Laws  of 
1845),  which  enables  those  ansVering  the  description  of  heira  of  a 
deceased  alien  resident  to  take,  whether  they  are  citizens  or  aliens,  do 
not  include  or  designate  a  naturalized  citizen. 

The  incapacity  thei^efoi'e  of  alien  heirs  of  a  naturalized  citizen,  who  died 
intestale,  to  take  lands  of  which  he  died  fieiaed,  waa  not  removed  by 
that  statute. 

Bo,  also,  the  alien  children  of  a  deceased  brother  or  sister  of  the  intestate, 
who  was  an  aHen,  are  not  within  the  provieions  of  the  statute  (1  R.  S., 
754,  }  22),  which  saves  a  person  '*  capable  of  inheriting,"  from  being 
barred  of  the  inheritance  by  reason  of  the  alienage  of  any  ancestor. 
Alienism  is  an  impediment  to  taking  lands  by  descent  only  when  it 
comes  between  the  stock  of  descent  and  the  x>er8on  claiming  to  take  5 
Sf  some  of  the  persons  who  answer  the  description  of  heirs  are  inca- 
pable of  taking  by  reason  of  alienage,  they  are  disregarded,  and  the 
whole  title  vests  in  those  heira  competent  to  take,  provided  they  are  not 
comi)elled  to  trace  the  inheritance  through  an  alien. 

The  common  law  principle,  that  the  descent  between  brothers,  or  a  brother 
and  aster,  is  immediate  and  is  not  impeded  by  the  alienage  of  the 
father,  was  not  changed  by  the  statute  of  1786  (§  4,  chap  12,  Laws  of 
1786),  which  changed  the  order  of  descent  by  enabling  the  father  of  a 
decedent  to  inherit  in  default  of  lineal  heira. 

J.,  a  naturalized  citizen,  died  in  18(56  intestate,  and  seized  of  certain  real 
estate.  He  left  him  surviving  his  widow,  his  father,  the  defendant  B., 
who  was  his  sister,  and  the  wife  of  a  citizen,  and  two  alien  childi-en  of  a 
deceased  sister,  who  was  an  alien.  The  widow  died  in  1870.  B.,  in  1873, 
by  judgment  in  an  action  of  ejectment,  wherein  she  fbunded  her  claim 
upon  her  title  by  descent,  recovered  poBsession  of  the  premises.  She 
contracted  to  sell  the  same  to  plaintiff,  in  1 877.  Upon  submission  of  the  con- 
troversy as  to  her  title  under  section  1279  of  the  Code  of  Civil  Procedui^e^ 
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?i€ld,  that  the  title  to  the  pi'emises  vested  in  B.  upon  the  death  of  her 
brother,  that  the  act  of  1874  (chap.  261  of  Laws  of  1874),  amending  the 
said  provision  of  the  act  of  1846,  by  inserting  after  the  words  *•  resident 
alien,**  the  words  **  or  any  naturalized  or  native  citizen,**  could  not  oper- 
ate to  divest  her  estate  thus  acquired,  and  that,  therefbre,  she  could 
g!ve  a  good  title  and  was  entitled  to  a  performance  of  the  contract. 

(Argued  February  1,  1880 ;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  in  fiivor  of 
defendant,  rendered  upon  a  cjise  submitted  under  section 
1279  of  the  Code  of  Civil  Procedure,  (Reported  below, 
15  Hun,  399.) 

The  facts  submitted  were,  in  substance,  as  follows :  The 
parties  hereto,  in  February,  1877,  entered  into  an  agree- 
ment by  which  the  defendant  conti-acted  to  sell  and  convey, 
and  the  plaintiff  agreed  to  purchase,  certain  premises  situ- 
ated in  the  city  of  Ne  \v  York.  The  plaintiff  refused  to  accept 
a  conveyance  upon  the  ground  that  the  title  of  the  defendant 
to  the  laud  was  defective.  Jacob  Schlegel,  a  native  of  Ger- 
man}*-,  came  to  this  comitry  in  the  year  1847,  intending  to 
become  a  citizen,  and  was  naturalized  in  1852.  On  the  1st 
day  of  May,  1866,  he  received  a  conveyimce,  and  became  the 
owner  of  the  land  in  question.  lie  died  intestate  in  the  city 
of  New  York,  on  the  13th  day  of  May,  1866,  seized  in  fee  of 
said  premises,  and  leaving  him  suiTivhig  his  widow,  Rebecca 
Schlegel ;  his  father  Ludwig  Schlegel,  a  native  of  Germany, 
who  never  visited  this  country,  and  who  died  June  22, 
1866  ;  and  the  defendant,  who  was  his  sister,  and  who  came 
to  this  countiy  in  the  year  1857,  and  previous  to  the  death  of 
her  brother  Jacob  Schlegel,  married  one  Gottfried  Bauer, 
who  was  at  the  time  a  citizen  of  the  United  States.  The 
defendant  became  naturalized  subsequent  to  the  death  of 
her  said  brother.  After  the  death  of  her  said  husband, 
she  married  Christian  Euner.  The  said  Jacob  Schlegel 
also  left  him  surviving  a  nephew,  Louis  Gompper,  who  cai£ie 
to  this  country  from  Germany  in  the  year  1864,  and  was 
then  sixteen  years  of  age ;  he  was  naturalized  in  the  year 
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1870 ;  also  a  niece,  Catherine  Gompper,  who  was  a  native 
of  Germany,  and  came  to  this  country  in  the  year  1865,  and 
was  then  fifteen  yeara  of  age.  She  has  not  been  naturalized. 
The  nephew  and  niece  are  the  children  of  Catherine  Gomp- 
per,  a  sister  of  the  said  Jacob  Schlegel,  who  was  a  native  of 
Grermany,  and  died  there  in  the  year  1852.  Rebecca,  the 
widow  of  the  intestate,  died  in  December,  1870,  leaving  a 
will  by  which  she  devised  to  Conrad  Fesrh  a  life  estate  in  the 
premises,  remainder  to  her  brothers  and  sistera.  In  April, 
1871,  defendant  commenced  an  action  of  ejectment  to  recover 
the  premises  against  Conrad  Fegh,  who  was  then  in  posses- 
sion, she  claiming  title  by  descent ;  and  recovered  judgment 
therein  in  June,  1873,  under  which  she  was  put  in  posses* 
sion.      '  \ 

Wm.  F.  PiisJike,  for  appellant.  The  act  of  1845  (chap. 
115)  must  be  construed  to  embrace  naturalized  citizens. 
Goodrich  v.  Jtussell,  42  N.  Y.,  177,  182;  WrigJdY.  Sadler, 
20  id.,  328;  People  v.  Elliott,  12  Hun,  "365;  Scofield  v.  Col^ 
lins,  3  Cow..  89;  Murray  v.  JV".  T.  C.  li.  li.  Co.,  3  Abb. 
Dec,  339;  In  re  Conirs  Wash.  Park,  52  N.  Y.,  131-137; 
Burton  v.  Burton,  1  Abb.  Dec,  21^215]  Ilunrh  v.  il/er- 
ckanl,  28  N.  Y.,  36;  Sutlify.  Forge?/,  1  Cow.,  89;  5  id.,  713.) 
On  the  death  of  Ludwig  Schlegel,  by  virtue  of  the  act  of  1845 
(chap.  115),  his  real  estate  descended  to  his  heirs,  whether 
aliens  or  citizens.  {Goodrich  v.  Russell,  42  N.  Y.,  182; 
U.  S.  Const.,  art.  1,  §  9,  part  3,  and  art.  1,  §  10,  part  1; 
Forgey  v.  Sutliff,  5  Cow.,  713;  28  N.  Y.,  36;  Jackson  v. 
Adams,  7  Wend.,  367;  Duke  of  Oumbei^land  v.  Graves,  7 
N.  Y.,  311;  Goodell  v.  Jackson,  20  J.  R.,  693;  Jackson  v. 
Etz,  5  Cow.,  314,  315,  etc.;  People.^.  Gutting,  3  J.  R.,  1; 
10  U.  S.  Statutes  at  large,  ch.  71,  p.  604;  Act  of  Congi-oss, 
2  U.  S.  Statute  at  large,  153;  1  R.  S.  of  N.  Y.,  719,  §  8; 
Burton  v.  Burton,  1  Abb.  Dec.,  273;  Montgomery  v.  Dorion, 
7  N.  H.,  482;  Garfield  v.  Gargell,  4  Wash.  C.  C,  371; 
Provost  V.  Grenveaux,  Gerard  R.  E.  [2d  ed.],  53.)  The 
grant  of  the  Legislature  to  Rebecca  Schlegel,  in  1867,  con- 
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veyed  the  estate.  {Englishbee  v.  HelmtOh,  3  K  ¥•,  300j 
Goodrich  v.  iiiweZ^ 42  N.  Y.,  179;  Townsend  v.  McDonald, 
12  id.,  381;  Rutherford  v.  Greene,  2  Wheat.,  196;  Colgan 
V.  McKeon,  4  N.  J.,  566;  3  Wash.  R.  P.,  445;  Anatioe  v. 
Brown,  6  Poi.,  448.)  The  descent  between  brothers  and 
6u>tci*s  is,  under  the  common  law,  as  well  as  under  the  Revised 
Statutes,  directly  and  immediately,  and  not  affected  by  the 
alienism  of  the  common  £ither.  (13  N.  Y.,  541,  542; 
2  Black.* Com.,  226;  2  Kent's  Com.,  55;   OoUingwoody.Pace, 

1  Ventris,  413;  McGregor  v.  Comslock,  3  N.  Y.,  408; 
McLean  v.  Svoantofi,  13  id.,  542;  Parish  v.  Ward,  28  Barb., 
328;  Smith  v.  MuUigan,  11  Abb.  Pr.  [N.  S.],  438.)  The 
act  of  1871  (chap.  400)  removed  any  disability  of  Louis  and 
Catharine   Gomppcr.     {Parish  v.    Ward,   28   Barb.,   328; 

2  Black.  Com.,  250;  Pnest  v.  Cumminga,  16  Wend.,  629; 
Co.  Litt,  2;  Henjeij  v.  Brooklyn  B.  So.,  39  N.  Y.,  339; 
Priest  V.  Cummings,  20  Wend.,  339,  347;  Priest  v.  Cumr 
mings,  16  id.,  628,  629,  630;  4  Kent's  Com.,  412;  Tineyy. 
People,  8  Mich.,  128;  Commonwealth  v.  Duane^  1  Biiin.,  001, 
608;  People  ex  rel  Grissler  v.  Fowler,  55  N.  Y.,  675; 
Yeaton  v.  CT/it^ecZ  iS^o^^?,  5  Cranch,  281;  Gale  v.  Wells, 
7  How.  Pr,,  191;  Inkey  v.  Goodwin,  4  Moore  &  Payne, 
341,  351.)  If  Barbara  Elmer  tcK)k  as  heir,  and  her  intci-cst 
in  the  entu*e  estate  was  not  affected  by  the  act  of  1871, 
under  chapter  201,  Laws  of  1874,  and  chapter  38,  Laws  of 
1875,  the  estate  vested  in  her  and  Louis  and  Catharine 
Gompper.  {Dexter  Go.  v.  AUen,  16  Barb.,  15;  Heney  y. 
Brooklyn  B.  So.,  39  N.  Y.,  340;  Jackson  v.  Vaw^tand,  12 
J.R.,  109;  Saymey.  Mesner,  8  Wend.,  661;  Gerard  R.  P. 
[1st  ed.],  115;  2  Black.  B.,  202,  203;  Wiush.  R.  P.,  403; 
Cole  y.  Bade?/,  2  Curt.  C.  C,  562;  Wheeler  v.  Cluiterbuck, 
52  N.  Y.,  67.)  The  acts  of  1874  and  1875,  as  to  their  con- 
stitutionalty,  rest  upon  the  same  basis  as  the  act  of  1871, 
and  are  not  violative  of  the  constitution.  {Kennedy  v* 
Wood,  20  Wend.,  230,  232,  233;  3  N,  Y.,  294;  39  ii, 
333,  337;  39  id.,  337;  Priest  v.  Cummings,  16  Wend*, 
627,  628;   Purs,   Con.,  voL    3,   537;    1  E.  8.,  718,  §  1; 
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Peqpfe  V  Van  Renaaelaer^  9  N.  Y-,  319;  Bac.  Law  Tracts, 
128;  Wms.  E;  P.,  75;  3  Wash.  E.  P.,  404;  2  BL  Com., 
11,  12,13;  2Hm  E  P.  [4th  ed.],  313;  Tawnof  Dvxmea- 
hurg  y.Jenkifis,  57  N.  Y.,  188,  189;  Fhtla.  v.  Field  58 
Pcuu.  St.,  320;  People  ex  rel  Pitts  v.  Sup^^a.  Ulster  Co.,  63 
Barb.,  83;  People  v.  Taynbee,  2  Park.  Cr.  E,  490;  People 
V.  Laiorence,  54  Barb.,  589;  Chicaffo  v.  Lamed,  34  III., 
280;  Clarke  v.  Rochester,  24  Barb.,  489;  3  Pars.  Con.,  552; 
Watsony.  Mercer,  8  Pet.,  110;  Ayres  v.  Methodist  Church, 
3  Saiidf.,  351,  361;  Yeatoa  v.  f/mted  /Slto^e^,  5  Cranch,  281; 
Colder  v.  Bull,  3  Dall.»  386;  Satterlee  v.  Matthewson,  2 
Pet,  380,  412,  413;  ITa^ow  v.  ilfercer,  8  id.,  109;  Charles 
R.  Br.  V.  Warren  Br.  Co.,  11  id.,  420,  539;  White 
River,  etc.  v.  Vermont  C.  R.  R.,  21  Vt.,  590;  Bale  v. 
The  Chvemor,  3  Stew.  [Ala.],  387,  394,  397;  Rosa  v. 
Buiierfield,  33  N.  Y.,  668;  Moore  y.  Mayor,  8  id.,  114; 
PraU  V.  Broum,  3  Wis.,  603,  610,  613,  615;  Richmond  Co., 
etc.  V.  Town  of  Middletown,  59  N.  Y.,  228;  TAe  Peqpfe  e:c 
rel.  Davis  v.  Comms.  of  Taxes,  47  id.,  501;  Burton  v.  Pi«r- 
/o/i,  1  Abb.  Dec.,  278;  1  Greenl.  Cruise,  tit.  6,  chap.  1,  ^  30; 
2  Chitty  Com.  Law  App.,  325;  Depeyster  v.  Michael,  6 
N.  Y.,  503.)  Barbara  Eimer,  the  wife,  merely  of  a  citizen, 
is  herself  not  entitled  as  such  to  inherit  from  the  intestato 
herein  by  the  law  of  this  State.  {Breney.  Insurance  Co.,  6 
Otto's  Eep.  fU.  S.  Sup.  Ct],  627;  In  re  Pet.  JV.  Y.  and 
Brooklyn  Bridge,  72  N.  Y.,  530;  Hall  v.  Hall,  13  IIuu, 
307 ;  Cooley  Const.  Lim.,  35;  Shirley  y.  Shirley,  7  Blackf. 
[Ind.],  452,  455;   Tompkins  v.  Seeley,  29  Barb.,  212,  218.) 

Lewis  8.  Gobel,  for  respondent.  In  deducing  title  from 
a  brother  or  other  collateral  relative  it  is  not  necessary  to 
name  the  common  ancestor.  Alienism  in  any  person  whom 
it  is  not  necessary  to  name  in  deducing  such  title  will  not 
impede.  (2  Black.,  226,  n.;  Art.  XXXV,  Const.  N.  Y., 
1777;  People  v.  Irvin,  21  Wend.,  128;  McGregor  v.  Comr 
sf/Kk,  3  N.  Y.,  408;  Levy  y.  McCarthy,  6  Peters,  102;  1 
Eev.  Stat.,  752;  Parish  v.  Ward,  28  Barb.,  328;  McLean  y. 
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Sioantm,  13  N.  Y.,  535;  11  Abb.  Pr.,  438;  Jackson  v. 
Ch^een^  7  Wend.,  333;  Jackson  v.  Fitzsimmdns^  10  id.,  9; 
McOreery  v.  Somermllej  9  Wheat,,  354;  McOartliy  v. 
March,  5  N.  Y.,  203;  Banks  v.  Walker,  3  Barb.  Chy,,  438.) 
An  alien  cannot  intercept  the  descent  to  another,  and  the 
inheritance  descends  to  the  next  of  kin,  who  is  competent  to 
take,  in  like  manner,  as  if  no  such  alien  existed.  (Collings- 
wood  V.  Pace,  1  Vent,  413;  Ja>ckson  v.  Jackson,  7  J.  R., 
214;  On*  v.  Hodgson,  4  Wheat.,  453;  Jackson  v.  Green,  7 
Wend.,  333;  0)r  v.  Iloag,  3  Hill,  79;  Jackson  v.  Fitzsim- 
mons,  10  Wend.,  9;  McLean  v.  Stoanton,  13  N.  Y.,  535; 
Hanks  \.  Walker,  3  Barb.  Chy.,'438;  Larreau  v.  Davignon, 
5  Abb.  Pr.  .[N.  S.],  3fi7.)  Barbara  Eiraer  was,  at  the 
time  of  the  death  of  Jacob  Schlegcl,  the  wife  of  a  naturalized 
citizen  of  the  United  States,  and  consequently  was  herself  a 
citizen  and  capable  of  inheriting  real  estate  by  descent. 
(10  U.  S.  Stat,  at  Large,  chap.  71,  p.  604;  1  Rev.  Stat.,  721, 
§  35;  Act  of  1845,  chap.  115,  ^  3;  1  Rev.  Stat.,  717,  §  8; 
Act  of  1802  [2  U.  S.  Stat  at  Large],  153;  Act  of  1855  [10 
U.  S.  Stat,  at  Large],  chap.  71,  p.  604;  Burton  v.  Burton, 
5  Am.  Law  Reg.;  S.  C,  1  Kcyes,  359;  S.  C,  26  How.  Pr., 
474;  Kane  v.  McCarthy,  8  Am.  Law  Reg.,  482;  Kelly  v. 
Owen,  7  Wall.  [U.  S.  Sup.  Ct],  495;  Goodrich  v.  Bussell, 
42  N.  Y.,  183.)  Louis  and  Catharine  Gompper  took  no  part 
of  the  real  estate  of  the  intestate  by  descent,  as  they  wei-e 
both  aliens  at  the  time  of  the  death  of  the  intestate,  their 
uncle.  (PeOjple  v.  Conklin,  2  Hill,  67;  Bedpath  v.  Bich,  3 
Sandf.,  79;  Jackson  v.  Fitzsimmons,  10  Wend.,  9;  Bing.  on 
Descent,  435  ;  Heney  v.  Brooklyn  Benevolent  Society,  39 
N.  Y.,  333.)  The  act  of  1874,  chapter  261,  amended  by 
chapter  38  of  the  Laws  of  1875,  does  not  disturb  the  respond- 
ent's title.  {Ileney  v.  Brooklyn  Benevolent  Society,  39  N. 
Y.,  333;  Dash  v.  Van  Kleeck,  7  J.  R.,  477;  Wood  v. 
Oakley,  11  Paige,  400;  Butler  v.  Palmer,  1  Hill,  338; 
Johnson  v.  Burrel,  2  id.,  238;  Jarvis  v.  Jarvis,  3  Edw,,  462; 
Benson  v.  Mayor,  etc,,  10  Rirb.,  223;  Calkins  v.  Calkins,  3 
id.,  305;  Sandf ard  v.   Bennett,   24  N.   Y.,   20;  Petts  v. 
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JSuper^s  of  Ulster  Co.,  63  Barb.,  83;  Peopk  ex  rei  Ryan  v. 
Qreea,  58  N-  Y.,  295;  Fitzpatrick  v.  Boylen,  bl  id.,  433; 
People  V.  Super^s  of  Ulster  Co.,  43  id.,  180;  Westervelt  v. 
Greggs,  12  id.,  202.) 

Andrews,  J.  Barbara  Eimer,  by  her  intermarriage  with 
Gottfried  Baur  in  1857,  who  was  a  citizen,  became  herself  a 
citizen,  by  virtue  of  such  marriage,  and  capable  of  taking 
and  holding  londs  in  this  State  by  purchase  or  descent: 
(U.  S,  Statutes  at  Large,  vol.  10,  ch.  71,  p.  604;  1  E.  S., 
719,  §  8;  Burton  v.  Burton  1  Keyes,  359;  Kelly  v.  Owen,  7 
Wall.,  496.)  Upon  the  death  of  her  brother,  Jacob  Schlegel, 
intestate,  in  1866,  the  premises  in  question  would  have  de- 
scended under  our  statute  to  Ludwig  Schlegel,  the  father  of 
Jacob,  except  for  the  fact  of  the  alienage  of  Ludwig,  which 
impeded  the  descent  to  him,  provided  his  incapacity  was  not 
taken  away  by  section  4  of  chapter  115  of  the*  Laws  of 
1845.  The  Incapacity  of  Ludwig,  the  father,  to  take  as  the 
heir  of  Jacob  was  not  removed  by  tliat  statute,  for  th^ 
reasim  that  the  fourth  section  only  removes  the  disability  of 
alien  heirs  iu  respect  of  lands  of  alien  residents,  and  not  in 
respect  of  land  of  citizens ;  and  as  Jacob,  the  sou,  wa&  a 
citizen  at  the  time  of  his  purchase  of  the  premises  iu  ques- 
tion and  when  he  died,  the  statute  of  1845  docs  not  apply. 
The  fourtli  section  declares  that  if  any  **  alien  resident," 
who  has  taken  or  shall  take  a  conveyance  of  lands,  has  died 
or  shall  die,  leaving  persons,  who,  according  to  the  statutes 
of  this  State,  answer  the  description  of  heirs,  such  persons, 
whether  citizens  or  aliens,  shall  be  capable  of  taking  and 
holding  as  heirs  of  the  *'  deceased  alien,"  etc.  The  language 
does  not  admit  of  the  construction  that  the  words  *'  alien 
resident "  include  or  designate  a  naturalized  citizen.  A  refer- 
ence to  the  twelfth  and  other  sections  of  the  act  renders 
this  plain,  if  any  doubt  could  exist,  upon  the  words  of  the 
foiu^h  section  alone. 

It  is  justly  said  that  the  effect  of  this  construction  of  the 
act  of  1845  is  to  discriminate  between  resident  aliens  and 
SicKBLS— Vol.  XXXV.        23 
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citizens,  either  native  born  or  naturalized,  to  the  disadvant- 
age of  the  latter,  by  rendering  the  alien  heirs  of  the  former 
capable  of  inheriting,  while  the  alien  heirs  of  citizens  con- 
tinue iHider  the  disability  and  incapacity  of  the  common 
law.  But  this  incongruity  cannot  change  the  plain  meaning 
and  interpretation  of  the  act,  and  it  has  been  remedied  by 
the  amendment  made  by  chap.  261  of  the  Laws  of  1874 

In  Heney  v.  The  Trustees^  etc.^  of  the  Brooklyn  lienev. 
Soc.  (39  N.  Y.,  333),  the  question  was  whether  the  plaintiffs, 
who  answered  the  description  of  heirs  at  law  of  Cornelius 
Heney,  a  naturalized  citizen,  who  died  in  1848  seized  of  the 
premises  in  controversy,  were  entitled  to  inherit,  being  aliens 
at  the  time  of  the  descent  cast,  although  subsequently  natur- 
alized. It  was  decided  advei'sely  to  the  plaintiffs.  If  the 
construction  of  the  act  of  1845  now  claimed  by  the  appel- 
lant is  correct,  the  plaintiffs  in  that  case  were  entitled  to 
recover.  But  this  point  wjis  not  taken  by  the  able  counsel 
who  argued  that  case,  and  it  cannot  bo  assumed  that  it  was 
overlooked  both  by  counsel  and  by  the  court. 

We  arc  therefore  of  the  opinion  that  the  premises  in  ques- 
tion did  not  descend  to  Ludwig  Schlegel  the  father,  and  for 
the  same  reiisons,  that  the  children  of  Catharine  Gompper, 
a  deceased  sister  of  Jacob  Schlegel  the  intestate,  who  was 
an  alien,  could  not  inherit  from  their  uncle  or  through  their 
deceased  mother.  They  were  aliens,  and  are  not  within  the 
provisions  of  the  statute  of  1830,  which  saves  the  rights  of  a 
person  capable  of  inheriting  from  being  baiTcd  of  the  inherit- 
ance by  reason  of  the  alienism  of  any  ancestor  of  such  person. 
(1  R.  S.,  754,  §  22.) 

Barbara  Einier,  the  sister  of  Jacob  Schlegel,  was  as  has 
been  seen,  by  reason  of  her  citizenship,  capable  of  taking  by 
descent,  and  was  the  only  person  at  the  time  of  his  decease, 
of  his  blood  not  disabled  by  reason  of  alienage  from  taking 
the  premises  in  question.  If,  in  order  to  support  her  title 
by  descent  she  is  compelled  to  trace  the  inheritance  through 
Ludwig  Schlegel  the  common  ancestor,  who  was  living 
at  the  death  of  Jacob,  this  would  be  an  insuperable  ob- 
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jection.  But  it  is  a  well  settled  principle  of  the  com- 
mon law,  that  the  descent  between  brothera  or  between  a 
brother  and  sister  is  immediate,  and  the  alienage  of  the 
father  does  not  impede  the  descent  between  children.  **  The 
father  is  medium  differena  sanguinis^  but  not  medium  differ- 
ens hereditatis^^ :  {Collingwood  v.  Pace^  1  Vent.,  413;  Hobby^s 
Case^  Cro.  Jac,  539;  McGregor  v.  Comatock,  3  N.  Y., 
408.)  This  rule  was  not  changed  by  the  statute  of  1786, 
which  enabled  the  father  of  a  decedent  to  inherit  from  him 
in  default  of  lineal  heirs.  That  statute  changed  the  order  of 
descent;  but  no  father  living,  or,  if  living,  incapable  of 
taking  by  reason  of  alienage,  then  the  brothers  and  sisters 
take  —  not,  however,  through  the  father,  but  immediately 
from  the  decedent,  as  at  common  law.  The  brothers  and 
sisters  are  respectively  stocks  of  descent,  and  alienism  is  an 
impediment  only  where  it  comes  between  the  stock  of 
descent  and  the  person  claiming  to  take.  And  if  some 
of  the  pei-sons  who  answer  the  description  of  heirs  are  in 
capable  of  taking  by  reason  of  alienage,  they  are  disregarded, 
and  the  whole  title  vests  in  those  heii-s  competent  to  take, 
provided  they  are  not  comi^illed  to  trace  the  inheritance 
through  an  alien :  {Jackson  v.  Green^  7  Wend.,  334;  Ovser 
V.  Uoag,  8  Hill,  79;  McLean  v.  Swanton,  13  N.  Y.,  535.) 
That  the  statute  changing  the  order  of  descent  was  not 
intended  to  change  the  rule,  that  the  descent  between  brothei-s 
is  immediate,  is  conhrmed  by  reference  to  the  seventh  section 
of  our  present  statute  (1  E.  S.,  752),  which  provides  thiit 
**  if  there  be  no  father  or  mother  capable  of  vHieriihxg  the 
estate,  it  shall  descend,  in  the  cases  hereinafter  specified,  to 
the  collateral  relatives  of  the  intestate."  The  next  section 
then  provides  for  the  descent  between  brothers  and  sisters, 
and  is  a  case  specified,  in  the  contingency  of  there  being  no 
father  or  mother  capable  of  inheriting  \  (§  8.)  We  are  sat- 
isfied that  the  change  in  the  order  of  descent  was  not  in- 
teHded  to  incapacitate  brothers  and  sisters  from  inheriting 
immediately  from  each  other,  where  the  father  and  mother 
are  dead,  or  are  incompetent  from  alienage  to  take  the 
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iiiheritance.  It  follows  that  the  title  to  the  premises  in 
question  vested  iiL  Barbara  Eimer  upon  the  death  of  Jacob 
Schlegcl. 

The  act  of  1874  (chap.  261)  could  not  operate  to  divest 
her  estate  thus  acquired.  Prior  to  the  passage  of  that 
act  she  had  i^ecovered  possession  of  the  premises,  by  judicial 
proceedings  against  the  person  in  possession,  founding  her 
claim  upon  her  title  by  descent.  That  act  may  perhaps 
operate  as  a  surrender  by  the  State  of  its  title  to  lands, 
acquired  by  escheat  before  the  passage  of  the  act,  in  favor 
of  persons  who,  except  for  alienage,  would  have  taken  them 
by  descent ;  but  it  would  be  contrary  to  fundamental  prin- 
ciple, to  hold  that  the  title,  which,  under  the  laws  of  descent 
existing  at  the  death  of  Jacob  Schlegel,  had  vested  in  and 
became  perfect  in  Barbara  Eimer,  could  be  taken  away  by 
eubsequent  legislation  removing  the  disabilities  of  alienage  : 
{27ie  People  v.  Conkjin,  2  Hill,  67;  Heney  v.  The  Ti-ustees 
of  Brooklyn  Benev.  Soc.,  39  N.  Y.,  333;  Westerveli  v. 
Greffff,  12  id.,  202;  Dash  v.  Van  Eleeck,  7  J.  R,  477; 
Woody.  Oakley,  11  Paige,  400.) 

The  other  questions  in  the  case  do  not  require  special 
notice. 

We  think  the  judgment  is  right,  and  that  it  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 
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Daniel  W.  Guernset,  as  Assignee, 
Miller,    Appellant,    Edgar    M. 
etc.,  Bespondeut 


etc.,  V.  Parhelia 
Van    Kleegk,    as 


A  (General  Term  of  the  Supreme  Court  lias  power  to  amend  its  record* 
after  an  appeal  to  this  court,  by  inaei-ting  in  an  oixler  of  reversal  that  its 
decision  was  made  upon  questions  of  fact 

To  Justify  an  appellate  court  in  rendering-  final  judgment  against  the 
respondent  ui>on  reversal  of  a  judgment,  it  is  not  sufficient  that  it  is 
improbable  that  the  defeated  party  can  succeed  upon  a  new  tiial ;  it 
must  appear  that  he  certainly  cannot. 

It  seeinSf  that  under  the  bankrupt  act  as  amended  in  1874  (U.  S.  R.,  f 
S128),  an  assgnee  in  banlunptcy,  in  order  to  set  aside  an  assignment  of 
property  made  by  the  bankrupt  to  a  creditor,  must  establish  not  only 
that  the  pei^son  claiming  under  the  assignment  received  it  with  "reason- 
able cause  to  believe  **  the  assignor  "  insolvent,"  but  that  he  received  it 
'^  knowing  that  such  assignment  was  made  in  firaud  of  the  provisions  of 
the  act."  The  "  reasonable  cause  to  believe  **  the  insolvency  may  rest 
upon  conjecture,  but  the  knowledge  of  the  fraud  must  be  established  as 
afiact. 
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Appeal  from  judgment  of  the  Greneral  Tenn  of  the 
Supreme  Court,  in  the  second  judicial  department,  modify- 
ing  a  judgment  of  Special  Term, 

This  action  was  brought  by  .plaintiff  as  assignee  for  the 
benefit  of  creditors  of  John  H.  Miller,  against  the  creditors 
for  an  accounting  as  to  their  claims  and  the  amounts  to 
which  they  are  entitled  from  the  assets  in  the  hands  of 
plaintiff  as  assignee. 

Defendant  Parmelia  Miller  answered,  claiming  an  indebt- 
edness of  the  assignor  to  James  D.  Miller,  an  assignment 
thereof  to  her,  and  asked  to  have  t&e  distributiye  share  upon 
said  claim  paid  to  her. 

Defendant  Edgar  M.  Van  Kleeck,  as  assignee  in  bank- 
ruptcy of  siud  James  D.  Miller,  also  claimed  the  dividend 
on  the  ground  that  the  assignment  was  void  under  the  bank- 
mpt  act 
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The  court  found  that  the  distributive  share  due  upon  the 
claim  in  question  was  $1,082.70 ;  that  in  March,  1877,  said 
James  D.  Miller  assigned  said  claim  and  his  interest  in  the 
assigned  estate  to  an  amount  larger  than  said  dividend  to 
defendant  Pai-melia  Miller  in  payment  of  a  debt  due  from 
him  to  her ;  that  the  assignment  was  not  made  with  a  view 
of  giving  her  a  preference,  and  that  she  did  not  have  reason- 
able cause  at  the  time  to  believe  his  assignor  insolvent,  and 
did  not  know  that  the  assignment  was  in  fraud  of  the  bank- 
rupt act ;  that  the  proceedings  in  bankruptcy  in  which  said 
Van  KIccck  was  appointed  assignee  were  commenced  in  May, 
1877  ;  and,  as  conclusion  of  law,  that  Parmelia  Miller  was 
entitled  to  s/iid  dividend.  Judgment  was  entered  accord- 
ingly. The  General  Term  modified  the  judgment  by  declar- 
ing the  said  assignee  in  bankruptcy  entitled  to  said  dividend, 
and  directing  it  to  be  paid  to  him.  After  the  appeal  to  this 
court  the  order  and  judgment  of  the  General  Term  was 
amended  by  inserting  therein  that  the  modification  was  upon 
questions  of  fact. 


O.  D.  M.  Baker^  for  appellant.  Where  the  creditor  has 
acquired  a  lien  on  the  property  of  the  debtor  equal  to  the 
amount  paid,  there  is  no  preference  in  discharging  it  by 
payment.  {Livingston  v.  Bruce,  1  Blatch.,  318;  Sawyer  v. 
Turpin,  91  U.  S.,  114.)  The  fact  that  at  the  tune  of  the 
transfer  the  appellant  might  have  had  some  reason  to  suspect 
insolvency,  is  not  enough  to  bring  the  act  within  the  statute. 
{Grant  v.  National  Bank,  97  U.  S.,  80;  Forbes  v.  Howe, 
102  Mass.,  427.)  The  transfer  could  not  be  avoided  unless 
it  be  affirmatively  established  that  the  creditor  took  it  know- 
ing it  to  be  made  in  fraud  of  the  provisions  of  the  law.  The 
fiftilure  to  establish  any* one  of  the  required  conditions, 
though  all  the  others  be  shown,  defeats  the  assignee's  right 
to  recover.     (Mayo  v.  FriUjon^  20  Wall.,  414.) 

W.  Farringtxm,  for  respondent.  The  assignment  to  the 
appellant  of  the  claim  in  dispute  is  void  under  the  pro- 
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yisions  of  the  United  States  bankrupt  act.  (U.  S.  Eev. 
Stat.,  §  5128.)  When  a  debtor  is  insolvent  and  knows  it, 
any  payment  then  made  by  him  to  a  creditor  in  full  must 
be  made  with  intent  to  prefer.  {DHggs  v.  Moo)'e^  1  Abb. 
U.  S.  R.,-440.)  The  burden  of  proof  is  on  the  debtor,  and 
not  on  the  assignee.  {Too/  v.  Martin^  6  Bank.  Eeg.,  49; 
13  Wall.,  40.)  Reasonable  cause  to  believe  the  debtor  in- 
solvent means  a  state  of  facts  or  circumstances  which  would 
lead  a  prudent  man  to  make  inquiries;  the  act  does  not 
require  that  the  party  shall  know.  {Foster  v.  Hackley^  2 
Bank.  Reg.,  406;  In  re  J.  B.  Wright,  2  id.,  490;  Forbes  v. 
Howe,  102  Mass.,  427.)  Although  the  person  receiving  the 
transfer  must  know  that  such  transfer  was  in  fraud  of  the 
provisions  of  the  bankrupt  act,  willful  ignoi*ance  is  equi- 
valent to  actual  knowledge.  {Scanvnion  v.  Oole,  5  Bflnk. 
Reg.,  257;  Wager  v.  Hall,  16  Wall.,  584;  Galtman  v.  Honea, 
12  Bank.  Reg.,  493;  Loudon  v.  First  Nat  Bank^  15  id.,  476.) 

Danforth,  J.  Although  the  appeal  from  the  judgment 
was  first  perfected,  the  Sypreme  Court  had  power  to  amend 
its  recoi-d  by  conforming  the  order  to  the  fact,  and  therein 
stating  that  its  decision  was  made  upon  questions  of  fact, 
and  its  determination  in  that  respect  is  not  the  subject  of 
review.  {Buckingham  v.  Dickinson,  54  N.  Y.,  682.)  We 
think,  however,  that  the  General  Term  erred  in  directing 
judgment  in  favor  of  Van  Klceclc  It  cannot  be  said  that 
upon  a  new  trial  the  case  would  remain  unaltered.  T^e 
facts  are  not  undisputed,  and  as  it  does  not  appear  that 
the  respondent  is  entitled  to  judgment  in  his  favor,  as 
matter  of  law,  the  issues  made  by  the  respective  par- 
tics  should  have  been  sent  back  to  the  trial  court  for  its 
detennination.  {AMor  v.  L^Anufreux,  8  N.  Y.,  107.)  It  is 
not  sufficient  that  it  is  improbable  that  the  defeated  party 
can  succeed  upon  the  new  trial ;  it  must  appear  that  he 
certainly  cannot,  to  justify  an  appellate  court  in  rendering 
final  judgment  against  him.  {FoU  v.  t^tna  Life  Lis.  Co,^ 
61  N.  Y.',  571;  As-thur  v.  Gri^old,  55  id.,  400,  411.)    In 
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the  very  recent  case  of  Ekricha  v.  De  Mill  (75  N.  Y.,  370), 
the  rule  is  regarded  as  well  settled,  that  "where  there 
is  au  issue  upon  material  facts,  which  may  possibly  be  decided 
in  more  than  one  way  on  another  trial,  there  should  be  a 
new  trial  ordered  upon  the  reversal  of  a  judgment  by  the 
General  Term."  In  view  of  this  conclusion,  I  do  not  intend 
to  review  the  evideilcc,  or  consider  its  force,  but  it  is  proper 
to  cull  attention  to  the  fact  that  the  statute,  as  it  now  stands 
(^  5128  U.  S.  E.  S.),  requires  the  assignee  in  bankruptcy 
to  establish  that  the  pei*son  claiming  under  the  assignment 
which  he  seeks  to  avoid,  received  it  not  only  with  **  reason- 
able cause  to  believe  "  the  assignor  "  insolvent,"  but  that  she 
received  it  ^*  knowing]:  that  such  assii]:nment  was  made  in 
fraud  of  the  provisions "  of  the  act.  Prior  to  the  amend- 
ment which  introduced  these  words,  it  was  enough  to  show 
that  she  had  *'  reasonable  cause  to  believe  "  the  assignment 
was  made  in  fmud  of  the  act.  There  is  a  difference  in  the 
meaning  of  the  tvyo  phrases,  and  the  substitution  of  one  in 
place  of  the  other,  cannot  have  been  made  without  intending 
a  difference  in  construction.  To  **know,"  is  sometliing 
different  from  **  belief,"  and  we  may  infer,  from  the  change 
m  phraseology,  that  the  statute  imposed  a  liability  only 
upon  proof  of  that  full  and  perfect  aasui-ance  which  amoimts 
to  actual  knowledge,  and  exceeds  that  degree  of  information 
which  would  wanant  belief.  Reasonable  cause  to  believe 
the  insolvency  of  the  assignor,  may  rest  upon  conjecture, 
bijt  knowledge  of  the  fraud  must  be  established  as  a  fact. 
Both  may,  no  doubt,  l)e  established  by  circumstnnces,  but 
the  latter  requires  more  cogent  proof  than  the  former. 

The  judgment  of  the  Geneitil  Term,  so  far  as  it  modifies 
the  judgment  of  the  Special  Temi,  is  revei-scd,  and  a  new 
trial  granted,  the  costs  in  this  court  to  abide  the  event. 

All  concur,  excej)t  Church,  Ch.  J.,  and  Miller,  J., 
absent  at  argument. 

Judgment  accordingly. 
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James  E.  MoVeant,  Appellant,  v.  The  Mayor,  Alder-    las  644 
MEX  AND  Commonalty  of  the  City  of  New  York,    ,?2     Loi 
Itespoudciit.  

A  municipal  corporation,  "whose  disbursing  officer  has  once  made  payment 
of  the  compensation  given  by  law  to  an  «ofiice,  to  one  actually  in  the 
office,  dischai^ng  its  duties,  with  color  of  title,  and  with  his  right  thereto 
not  determined  against  him  by  a  competent  tribunal,  is  protected  from 
a  second  payment. 

The  rule  is  the  same  whether  the  compensation  is  by  fixed  fees  payable 
from  the  municixMd  treasury  for  the  specific  service  rendered,  or  by  an 
annual  salary  payable  at  recurring  periods ;  so,  also,  it  is  immaterial 
whether  the  office  is  held  by  appointment  or  by  election. 

But  when  thci-e  has  been  such  an  adjudication,  any  amount  of  compensa- 
tion for  8ei*\*ices  rendered,  not  paid  to  the  intruder  in  the  office,  is  due 
and  payable  to  the  one  adjudged  to  be  the  officer  de  jure,  and  may  be 
recovered  by  the  latter  of  the  municipality. 

So,  also,  where,  after  an  adjudication  against  the  one  in  the  office,  and  after 
notice  thereof  to  the  disbursing  officer  of  the  municipality,  the  intruder 
stiU  continues  to  perform  the  duties  of  the  office,  the  rendition  of  the  sei*- 
vices  is  in  behalf  of  the  one  entitled  to  the  office,  the  compensation  accru- 
ing therefor  belongs  to  him,  and  he  may  maintain  an  action  against  the 
municipality  to  recover  the  same,  although  the  disbursing  officer  has 
paid  it  to  the  intruder. 

It  geetnSf  that  where  the  compensation  is  by  fees  paid  for  each  particular 
official  act,  not  by  the  municii^ality,  but  by  the  individual  for  whose 
benefit  the  sei-vice  is  rendered,  the  corporation  is  not  liable  in  any  event. 

The  power  given  to  the  board  of  assistant  aldermen  by  the  charter  of  the 
city  of  New  York  of  1873  (§  6,  chap.  335,  Laws  of  1873),  to  judge  of  the 
election  of  its  own  membera  is  not  exclusive,  but  cumulative  only ;  it 
does  not  oust  the  coui-fa  of  jurisdiction. 

In  an  action  brought  to  recover  the  salary  of  the  office  of  assistant  alder- 
man for  the  year  1869,  plaintiff  put  in  evidence  a  judgment-roll  in  an 
action  in  the  Supreme  Court,  in  the  nature  of  quo  warranto,  wherein  he 
was  relator,  against  one  C,  to  test  the  title  to  the  office.  It  was  adjudged 
therein  that  0.  had  usurped  and  intruded  into  the  office ;  that  he  be  and 
was  thereby  ousted  therefrom,  and  that  plaintiff  was  entitled  to  the 
office  for  the  year  aforesaid.  On  June  18,  1869,  plaintiff  gave  notice 
of  the  judgment  to  the  comptroller  of  the  city.     He  also  maile  demand 

.  of  the  board  that  it  recognize  him,  and  give  him  his  seat,  and  was 
refused.    C.  had  received  the  canvassers*  certificate  of  election ;  he  took 

'  the  oath  of  ofiSce ;  discharged  the  duties  of  the  office  for  the  year,  and 
receivecl  the  salaiy.     Held,  that  the  judgment  establiahod  for  the  i)ui-- 

I    poses  of  this  case,  that  plaintiff  was  the  officer  de  Jure;  that  he  was 

'  entitled  to  recover  the  salaiy  accruing  alter  notice  of  the  judgment  to 
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the  comptroller,  but  not  that  which  became  due  and  payable,  and  was 

paid  to  C.  piior  to  such  notice. 
Also,  heldf  that  the  omission  of  plaintiff  to  apply  for  a  mandamus  requiring 

the  board  to  allow  him  to  take  his  seat,  and  to  pei'form  the  duties  of  the 

office  was  not  a  defense. 
It  seems,  that  a  mandamus  would  lie  in  such  case. 
The  board  of  assistant  aldermen,  after  notice  was  given  to  it,  made  inquiry 

into  the  matter,  and  adjudged  C.  to  be  entitled  to  the  contested  seat. 

Plaintiff  was  not  a  i)ai'ty  ia  person  or  by  counsel  to  the  inquiry.    Beld, 

that  plaintiff  was  not  pi*ecluded  by  their  judgment ;  that  such  Judgment 

did  not  countervail  that  of  the  Supreme  Court,  which  being  the  fii'st  and 

imreversed,  was  of  the  g^reater  foi*ce,  and  bound  the  city  and  its  dis- 

bui-sing  officer. 
Afl  to  whether  if  plaintiff  had  appeared  in  the  proceedings  before  the  board 

simply  to  set  up  and  insist  upon  the  judgment  in  his  favor;  he  would 

have  been  prejudiced  by  its  decision,  quoere, 
McVeany  v.  The  Mayor  (1  Hun,  35),  reversed ;  C&nnerY.  The  Maycrr  (5  N. 

Y.,  285) ;  Smith  v.  The  Mayor  (37  id.,  518) ;  Butler  v.  Penn.  (10  How. 

U.  S.,  402);  City  of  H.  v.  Geer  (3  Dutcher  [N.  J.],  265);  Auditor  v. 

BeTioit  (20  Mich.,  176),  distinguished. 

(Argued  February  2,  1880 ;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  an  order  dis- 
misshig  plaintiff's  complaint  on  trial.  (Eeported  below,  1 
Hun,  35.) 

The  nature  of  the  action  and  the  facts  appear  sufficiently 
in  the  opinion. 

James  Clark  and  Edward  Jacobs,  for  appellant.  The 
judgment  in  the  qtio  warranto  proceedings  judicially  deter- 
mined plaintiff's  right  and  title  to  the  office,  and  this  adjudi- 
cation is  not  only  conclusive  on  the  parties  to  that  action, 
but  on  the  city  and  all  others  in  any  way  affected  by  the 
result.  (3  Cooley's  Blackstone,  263;  People  v.  Cook,  14 
Barb.,  259;  4  Seld.,  67;  People  v.  Conove7\  6  Abb.,  220; 
In  re  Welch,  7  How.,  282;  People  ex  rel  Hawes  v.  Walker, 
23  Barb.,  304;  Morgan  v.  Qmckenbush,  22  Barb.,  77.) 
Quo  warranto  was  the  proper  remedy  to  try  the  plaintiff's 
title  to  the  office.     (Code,  §  434;  Lewis  v.  Oliver,  4  Abb. 
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Pr.,  121,  125;  Boioen  v.  Lease,  5  Hill,  221;  Williams  v. 
PoUer,  2  Barb.,  316;  3Ia?/or  v.  Walker,  4  E.  D.  Smith, 
258;  People  v.  Bearing,  1  Hilt.,  271;  Ex  parte  Heath,  3  Hill, 
52;  People  v.  Cicott,  16  Mich.,  283;  Const,  of  1846,  art.  1, 
§  2.)  The  statutory  remedy  given  to  contest  an  election 
does  not  oust  the  jurisdiction  in  the  nature  of  a  quo  war* 
rarUo.  (People  v.  Holden,  28  Cal.,  123;  Carmrumwealili  v. 
McCloskey,  2  Rawle,  369;  Kerr  v.  Trego,  47  Pcnn.  St., 
292;  People  v.  Holden,  28  Cal.,  123;  Dillon  on  Mun,  Cor,, 
§§  141,  142.)  While  the  Legislature  might  perhaps  confer 
a  concurrent  power  upon  the  board  of  assistant  aldermen,  it 
could  not  take  away  from  the  Supreme  Court  any  part  of 
the  general  jurisdiction  conferred  upon  it  by  the  constitution. 
{Alexander  v.  Bennett,  60  N.  Y.,  204.)  The  title  to  the 
office  having  been  legally  established '  before  a  competent 
jurisdiction,  the  salary  belonging  to  it  followed  the  legal 
title,  and  plaintiff  became  and  was  entitled  to  it  during  the 
term  for  which  he  was  elected.  {People  v.  Smyth,  28  Cal., 
21;  People  v.  Ocilton,  id.,  44;  Carroll  v.  Ltberdiales,  37  id.; 
and  see  45  Mo.,  453;  60  Penn.  St.,  136;  United  States  y. 
Addison,  6  Wall.,  291;  50  Barb.,  516.) 

Francis  Lj/nde  Stetson,  for  respondent.  The  adjudication 
of  the  board  of  assistant  aldermen  that  the  plaintiff  was  not, 
and  that  Culkin  was  duly  elected  as  member  from  the  Ninth 
assembly  district,  is  final  and  conclusive  upon  all  parties. 
(1  Black.  Com.,  163,  178,  179;  1  Kent's  Com.  [12th  ed.], 
235;  Cushing's  Law  and  Practice  of  Legislative  Assemblies, 
§  1050;  Rawle  on  Const,  46;  Cooley's  Const.  Limitations, 
133;  Federal  Const.,  art.  1,  §  5,  subdivision  1;  New  Yopk 
Const  1777,  §§  9,  11;  id.  1821,  att  1.,  ^  3;  id.  1846,  art.  3, 
§  10;  Cooley's  Const.  Limitations,  264;  State  v.  Tomlinson^ 
20  Kansas,  692;  1  Story  on  Const,  §  833;  High  on  Exti-a- 
ordinary  Remedies,  §  403;  see,  also.  Supervisors  of  Mason 
Co.  V.  Mintui'n,  4  W.  Va.,  300;  Mayor  of  Vicksburgh  v. 
Rainwater,  47  Miss.,  547;  State  of  Ohio  v.  Grisell,  15  Ohio 
St,  114-134;  Peck  y.  WeddeU,   17  id.,  271;  Com.  ex  reU 
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McCurdy  v.  Leach,  44  Pa.  St,  332-334;  Lamb  v.  Lynd^ 
44  id.,  336:  Cam.  v.  Meeser,  44  id.,  341-343;  Peqpfe  esc  re/. 
Williamay  Comvion  Council  of  Jiakway,  33  N.  J.,  111-114; 
Buttery,  Palmer,  1  Hill,  324,  325;  Ilickox  v.  Tollman,  38 
Barb.,  608;  iennow  v.  The  Mayor,  55  N.  Y.,  361;  Smith 
V.  Lockwood,  13  Barb.,  209-217;  OAeb  v.  (?me//,  15  Ohio 
St.,  114-134;  Cam.  v.  Lea(Ji,  44  Pa.  St.,  332-334;  Dudley 
V.  Mayheio,  3  Comst.,  9;  Demxirest  v.  Mayor,  74  N.  Y., 
171;  Code,  §  434;  Peqpfe  ex  re/.  Hawes  v.  Fatter,  23 
Barb.,  804;.  People  ex  rel.  Crane  v.  Ryder,  12  N.  Y., 
433;  S.  C,  16  Barb.,  370;  Hunter  v.  Giandler,  10  Am. 
Law  Register  [N.  S.],  440;  Institutions  of  the  English 
Government  [London,  1863],  117;  May's  Law  of  Parlia- 
ment [London,  1868],  54;  Barnardiston  v.  Soame,  6  Howell 
St.  Tr.,  1092,  1119;  Onslow  in  1680,  2  Vent,  37;  3  Liv., 
39;  Prideauxy.Morris,2  Sabk.,  502;  ILutro,  82;  7  Mod., 
13;  Constitutional  History  of  England  [Widdleton,  New 
York,  1874],  273,  288;  2  Hough's  American  Constitutions, 
615.)  The  plaintiff  having  rendered  no  service  as  assistant 
alderman,  can  recover  no  salary  from  the  defendant,  a  muni- 
cipal corporation.  {^Smith  v.  The  Mayor,  1  Daly,  219-223; 
State  V.  Rahway,  33  N.  J.,  Ill;  Rex  v.  Winchester,  7  A. 
&  E.,  215;  Dillon  on  Munic.  Corp., §  213;  Matty.  Connoly, 
50  Barb.,  516-519;  The  People  y.  Snedeker,  3  Abb.,  233; 
Connor  y.  The  Mayor,  1  Seld.,  285;  Smithy.  The  Mayor, 
37  N.  Y.,  518;  The  Auditors  of  Wayne  Co.  v.  Benoit,  20 
Mich.,  176-180-186.)  The  entire  salary  for  the  year  having 
been  paid  to  Culkin,  the  de  facto  officer,  no  further  claim 
can  be  made  upon  the  city  treasmy.  {Dolan  v.  Mayor, 
68  N.  Y.,  274.) 

FoLGER,  J.  This  is  an  action  brought  by  the  plaintiff  to 
recover  from  the  defendant  the  salary,  for  the  year  1869,  of 
the  office  of  assistant  alderman  for  the  ninth  aldermanic  dis- 
trict in  the  city  of  New  York. 

The  plaintiff  claims  that  he  was  dlily  elected  to  that  office 
for  that  year.     He  gave  no  parol  proof  of  that  fact.     He 
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put  in  evidence  a  judgment-roll  in  the  Supreme  Court,  in 
the  case  of  the  People  ex  rel.  James  E,  McVeany  v.  Peijer 
Ciilkin.  From  that  it  appears  that  the  case  was  an  action 
in  the  nature  of  a  quo  warranto,  to  test  the  right  of  Culkin 
to  the  offioe  above  named.  It  wiis  adjudged  in  that  case, 
that  Culkin  had  usurped  and  intruded  into  that  office,  and 
that  he  be,  and  that  he  thereby  was  ousted  therefrom.  It 
was  also  adjudged  that  McVeany,  the  plaintiff  here,  was 
entitled  to  that  office  since  the  fii-st  day  of  January,  1869, 
and  for  one  year  beginning  on  that  day  and  ending  on  the 
last  day  of  December  of  that  year.  The  defendants  con- 
tend that  this  adjudication  is  of  no  effect,  for  that,  as  they 
urge,  the  board  of  assistant  aldermen  has  the  exclusive 
jurisdiction  to  judge  of  the  election  of  its  own  members. 
Power  to  judge  is  given  by  the  charter  of  the  defendants, 
and  it  is  claimed  that  thereby  the  courts  are  excluded  from 
any  jurisdiction  in  such  case,  except  to  review  the  action  of 
the  board  after  its  action  has  been  had.  We  are  not  of  that 
mind.  The  same  question  has  been  presented  to  us  in  the  case 
of  The  People  ex  rel  Hatzelv.  Hall  (decided  at  this  sitting  *); 
and  we  there  held,  that  the  Supreme  Court  was  not  ousted 
of  jurisdiction  in  such  case,  by  that  provision  in  the  charter, 
and  that  the  power  to  judge  given  to  the  boards  of  the  com- 
mon council  was  not  exclusive,  but  cumulative  only. 

We  must  hold,  then,  that  the  judgment  thus  proven  estab- 
lishes, for  the  .purposes  of  this  case,  that  McVeany,  the 
plaintiff,  was  dejure  the  assistant'  alderman  for  that  district 
for  that  year. 

It  appeared  on  the  trial  that  McVeany  had  not  in  fact 
held  and  exercised  that  office,  nor  performed  any  duty  or 
rendered  any  service  in  it.  It  further  appeared  that  at  the 
election  held  for  the  office,  there  was  given  to  Culkin  the 
canvassers'  certificate  that  he  was  elected,  that  he  took  the 
oath  of  office  and  discharged  the  duties  of  it  for  that  year, 
and  received  from  the  defendants,  by  their  comptroller,  pay- 
ment of  the  official  salary. for  that  year.     Thus  he  was  de 
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facto  in  the  office  as  the  incumbent  thereof,  under  color  of 
title  thereto.  It  is  a  fact  of  some  importance  too,  that 
McVeany  did  not  take  an  oath  of  office  until  after  that 
judgment,  to  wit :  on  the  18th  of  Jiuic,  1869. 

On  this  state  of  facts  the  defendant  urges,  that  upon  the 
authority  of  the  cases  of  Conner  v.  The  Mayjor  (5  N.  Y., 
285),  and  Bmith  v.  The  Mayor  (37  id.,  518),  the  plaintiff  can- 
not recover,  for  that  he  rendered  no  service  to  the  defendants 
and  earned  no  compensation.  In  5  N.  Y.  it  is  said,  per 
RuGGLES,  Ch.  J.,  that  **  the  right  to  compensation  grows 
out  of  the  rendition  of  the  services,  and  not  out  of  any 
contract  between  the  government  and  the  officer  that  the 
services  shall  be  rendered  by  him."  The  same  idea  is 
expressed  by  Daniel,  J.  in  Butler  v.  Penn,  (10  How.  U. 
S.,  402-41G) :  "The  promised  compensation  for  services 
actually  performed  and  accepted  *  *  *  may  luidoubt- 
edly  be  claimed,  both  upon  principles  of  compact  and  of 
equity  ;  but  to  insist  beyond  this  *  *  #  upon  a  reward 
for  acts  neither  desired  nor  performed,  would  appear  to.  bo 
reconcilable  neither  with  common  justice  nor  common  sense." 
The  learned  judges  in  these  instances,  were  combating  the 
notion  that  a  right  to  a  public  office  was  private  property, 
or  held  by  contract,  so  that  it  could  not  be  taken  away  or 
affected,  or  the  emoluments  of  it  regulated  during  the  term 
of  the  incumbent.  The  cases  did  not  present  directly  the 
question,  whether  an  officer  could,  by  virtue  of  his  right 
alone  to  the  office,  having  in  fact  rendered  no  service, 
recover  the  compensation  affixed  to  the  office,  when  it 
had  been  paid  to  one  in  fact  in  the  office  and  doing  the 
service  therein.  But  the  causes  do  distinctly  decide,  that  the 
relation  between  such  public  officers  and  the  authority 
superior  to  them,  is  not  that  of  contractors  with  each  other, 
and  that  a  claim  to  official  emolument  cannot  be  based  upon 
the  idea  of  a  property  interest  in  the  office,  or  of  that  of  an 
agreement  to  pay  the  same.  The  case  of  Smith  v.  The 
Mayoi*  {supra)  does  expressly  hold,  that  an  officer  de  jure, 
kept  from  the  exercise  of  his  office,  while  waiting  and  will- 
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ing  to  perform  the  duties  of  it,  there  being  an  officer  cfe 
facto  rendering  the  official  services  and  receiving  the  pay- 
ment authorized  by  law,  may  not  recover  of  the  munici- 
pality the  compensation  attached  to  the  office,  for  the  time 
for  which  his  title  to  the  office  was  in  dispute  and  he  did  not 
exercise  it.  The  judgment  is  put  upon  the  ground  stated  in 
Connoi^a  Case  (si^jp7*a)  ;  and  that,  as  there  was  no  rendition 
of  services  nor  a  contract  for  payment,  the  action  must  fail. 
We  do  not  find  in  the  reports  of  this  court,  any  case  later 
than  those  above  cited,  where  they  have  been  in  this  respect 
either  expressly  approved  or  adversely  commented  on.  In 
Hadlei/  v.  The  Mar/or,  (33  N.  Y.,  603);  there  is  an  obiter 
remark  of  Denio,  Ch.  J.,  to  the  effect  that  an  action  for  the 
salary  of  an  office  might  probably  have  bebn  successfully 
defended,  on  the  ground  that  the  officer  failed  to  perform 
the  duties  of  the  office,  and  had  acquiesced  in  the  irregular 
order  for  his  dismissal.  In  The  City  of  Iloboken  v.  Gear^ 
(3  Dutcher  [N.  J.  L.  E.],  265),  it  is  said,  (p.  278),  that  the 
relation  between  the  municipality  and  an  officer  of  it,  is  at  the 
most  a  contract  that  while  the  officer  performs  the  duties  of 
the  office,  he  will  receive  the  compensation  provided  by  law ; 
and  Connor^a  Case  {suprd)^  is  cited  with  approval,  and  the 
words  of  RuGGLES,  Ch.  J.  that  we  have  quoted  above  are 
repeated  with  emphasis  ;  and  the  force  of  the  opinion  is  to 
the  end,  that  a  performance  of  the  duties  is  needful  for  a 
recovery  of  the  compensatfon.  The  Auditors  of  Wayne  Co. 
V.  Benoit,  (20  Mich.,  176),  is  to  the  same  effect,  though  the 
dissent  of  Cooley,  J.  and  the  qualified  concuiTcnce  of 
Chbistianoy,  J.  takes  from  the  force  of  the  decision.  And 
finally,  there  is  the  case  of  Dolan  v.  77ie  Mayor,  (68  N.  Y., 
274),  which,  while  protesting  that  it  is  not  meant  to  inter- 
fere with  the  decision  in  Smith  v.  The  Mayor  {supra,  p. 
283),  puts  the  inability  to  recover  of  one  who,  though  an 
officer  de  jure,  has  not  actually  performed  the  duties,  upon 
grounds  of  public  policy  and  ovei-weening  public  conve- 
nience.  There  the  office  had  been  taken  by  a  usurper  who 
rendered  the  services  due  from  it,  and  for  a  time  received 
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from  the  municipality  the  compensation  provided  by  law. 
There  an  action  was  brought  on  the  relation  of  him  right- 
fully entitled,  and  it  was  adjudged  in  his  favor.  It  waa  held 
that  for  so  much  of  the  salary  as  had  been  paid  to  the 
intruder  before  the  judgment  of  ouster,  the  oflScer  de  jure 
could  not  recover.  This  conclusion  was  reached  by  the  con- 
sideration, that  the  duty  put  upon  fiscal  officers  to  pay  offi- 
cial salaries  could  not  safely  be  performed,  unless  they  are 
justified  in  acting  upon  the  apparent  title  of  claimants,  inas- 
much as  they  would  otherwise  bo  placed  in  peril  of  deciding 
Avrongly  who  was  the  officer  de  jure,  and  of  putting  the 
governmental  authority,  of  which  they  were  the  disbursing 
agents,  to  the  hazard  of  a  compulsory  payment  of  salary  a 
second  time.  But  it  was  also  held  in  that  case,  that  for  so 
much  of  the  salary  accruing  due  before  the  judgment  in 
favor  of  the  officer  dejure,  and  which  had  not  been  paid  to 
the  intruder,  the  officer  de  jure  was  entitled  to  recover.  It 
was  recognized  that  the  salary  is  the  compensation  for  the 
rendition  of  services  ;  but  it  was  also  seen,  that  so  much  of 
the  salary  had  not  been  paid  to  any  one  ;  that  the  city  had 
had  the  benefit  of  the  services,  though  rendered  by  an 
intruder^  that  he  could  not  recover  therefor;  that  thero 
was  no  equity  m  freeing  the  municipality  entirely  from  the 
payment  of  it ;  and  it  was  held  consistent  with  all  rules,  to 
treat  the  services  as  having  been  rendered  by  the  intruder  in 
the  stead  of  the  officer  dejure,  and  to  permit  the  latter  to 
recover  on  that  assumption. 

The  learned  counsel  for  the  appellant,  in  the  case  in  hand, 
sought  to  distinguish  between  cases,  where  the  compensation 
was  by  fixed  fees  for  the  specific  service  rendered,  and  where 
it  was  by  an  annual  salary,  payable  at  recurring  periods. 
We  are  not  able  to  perceive  such  a  distinction  as  will  affect 
the  applicability  of  the  cases  cited.  Smith  v.  The  Mayor 
{supra),  was  a  case  where  the  amount  of  the  com2>ensati(:^ 
depended  upon  the  amomit  collected,  and  the  amount  to 
which  the  fees  would  run,  at  a  given  rate  upon  the  amount 
collected,  was  the  compensation  for  the  duty  rendered.    That 
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Gompensatioa  does  not  appear  to  have  been  retained  by  the. 
collector  from  the  sums  received  by  him.  But  the  whole 
amount  collected  by  all  of  that  kind  of  officers,  as  we  under* 
stand  it,  went  into  the  city  treasury,  and  the  compensation 
of  each  deputy  collector  (and  there  were  four  of  that  kind 
of  officer),  was  paid  from  the  city  treasury  to  each  of  them, 
upon  a  calculation  of  what  each  was  entitled  to  upon  the 
total  amount  collected  by  the  four.  We  do  not  perceive 
how  this  differs  in  prmciple,  as  far  as  the  matter  now  in  hand 
is  concerned,  from  the  case  of  an  annual  salary,  payable  at 
fixed  times  through  the  year.  And  it  is  to  be  noticed,  that 
of  the  cases  cited  some  of  them  were  actions  for  salary ;  and 
in  the  opinions  in  others,  no  distinction  is  taken  between  a 
compensation  by  salary  and  by  fees.  Indeed,  if  the  com- 
pensation was  by  fees,  a  specific  fee,  payable  to  the  officer 
for  each  particular  official  act  done  or  service  rendered  for 
any  private  person,  there  could  be  no  basis  for  an  action 
against  the  corporate  body,  for  it  could  not  be  said  that  the 
service  was  rendered  for  it,  or  that  it  received  the  money 
from  the  private  person  for  the  use  of  the  o&cGrde  jure* 
Therefore,  to  make  any  ground  for  an  action  against  the 
municipality,  the  official  emolument  must  have  been  so  col-* 
lected,  if  by  fees,  as  to  go  into  the  municipal  treasury,  or  be 
in  teims  payable  therefrom.  Then  the  difference  would  be, 
only  that  that  by  salary  was  a  fixed  and  certain  sum,  and 
that  by  fees  uncertain. 

The  learned  comisel  also  suggests,  that  there  is  a  difference 
-where  the  office  is  held  by  appointment  and  by  election. 
He  bases  the  distinction  that  he  claims,  upojx  the  power  that 
IS  in  the  appointing  source  to  revoke  on  the  one  hand,  and 
the  right  of  the  officer  to  resign  on  the  other.  But  there  is 
the  same  right  to  resign  an  elective  office,  and  the  same 
power  in  the  authority  that  created  it  to  abolish  it  or  to 
shorten  the  term  of  it. 

It  is,  then,  to  be  deduced  from  the  cases  in  this  State,  that, 
as  a  general  principle,  the  rendition  of  official  service  must 
precede  a  right  to  demand  and  recover  the  compensation 
BicKBLS — Vol.  XXXV.        25 
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given  by  law  to  the  officer ;  that  the  disbursing  officer  of  a 
municipality  is  protected  from  a  second  payment  of  that 
compensation,  and  so  is  his  superior,  when  he  has  once  made 
payment  to  <Mie  actually  in  the  office,  discharging  the  duties 
of  it  with  color  of  title,  with  his  right  thereto  not  determined 
against  him  by  a  competent  tribunal ;  that  when  there  has 
been  such  an  adjudication,  any  amount  of  com^^ensation  for 
services  rendered,  not  paid  to  him,  is  due  and  payable  to  the 
one  adjudged  to  be  the  officer  dejure,  and  may  be  recovered 
by  the  latter  of  the  municipality.  It  will  be  seen  that  the 
facts  in  these  cases  do  not  entirely  cover  the  facts  of  the 
case  hi  hand.  Here  the  compensation  given  to  the  office  has 
been  paid  to  the  intruder  throughout  the  whole  term  of  the 
office,  notwitlistanding  that  when  that  term  was  not  yet  half 
spent  there  had  been  an  adjudication  that  the  plaintiff  in  this 
case  was  lawfully  entitled  to  the  office,  and  that  Culkin  was 
a  usurper  thereof ;  and  notwithstanding  that  the  fiscal  officer 
of  the  municipality  had  been  at  once  made  known  of  that 
adjudication.  We  must  seek  to  apply  the  principles  estab- 
lished by  those  cases  to  this  new  state  of  facts. 

It  is  true  that  the  plaintiff,  though  willing  so  to  do, 
did  not  in  fact  render  to  the  city  of  New  York  any  service 
as  assistant  alderman  ;  and  the  Connor  Case  and  Smith  Case^ 
without  the  Dolan  Case^  would  seem  to  stand  in  the  way  of 
his  claim  for  compensation.  But  in  the  light  of  the  Dolan 
Case,  CuUvin,  the  intruder,  did  render  service  in  the  office 
that  may  be  counted  for  the  good  of  the  plaintiff.  It  is 
true  that  the  fiscal  officer  of  the  municipality  has  paid  Cul- 
kin the  salary  for  the  whole  term  of  the  office.  If  he  paid 
it  in  ignorance  of  the  falsity  of  Culkin's  claim  to  the  office, 
and  in  view  of  his  actual  possession  of  it  with  color  of  title, 
he  and  his  superior  would  have  good  stand  against  the 
demand  of  the  plaintiff.  By  the  rule  in  the  Dolan  Case^  that 
fiscal  officer  was  not  bound  to  make  inquest  into  the  right  to 
the  office  in  clamor  between  the  plaintiff  and  Culkin  |  and  so 
long  as  the  latter  remained  in  the  office  in  fact,  with  color 
of  title  to  it,  payment  to  him  was  all  that  the  municipality 
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could  be  compelled  to  make.  Besides  that,  Mc  Veany  had  not 
takea  the  oath  of  office  until  after  the  adjudication  in  his 
favor.  He  could  not  enter  upon  the  duties  of  his  office 
beforo  he  did  that  (1  E,  S.,  119,  §  20) ;  and  until  he  did 
that  he  had  no  title  to  exercise  the  office,  and  could  render 
no  sen'ices,  and,  of  course,  earn  no  compensation.  (Cole  on 
Crim.  Inf.  and  Quo  Warr.,  •149,  and  cases  cited.)  But 
when  the  Supreme  Court  had  adjudged  that  Culkin  was  a 
usurper,  and  that  Mc  Veany  wjis  of  right  the  officer,  and 
Mc  Veany  had  taken  the  oath  of  office,  and  the  comptroller 
M'iis  made  known  thereof,  the  rule  in  the  Dolan  Case  ceased 
to  work  for  the  latter.  He  yrSiS  not  bound  to  inquire  ;  but 
to  know  then,  ho  need  not  inquire.  The  judgment  brought 
to  his  notice  showed  that  judicial  inquiry  had  been  made  for 
him  and  a  rcsult  reached.  After  that,  he  made  payment  of 
his  own  will,  not  \\i  ignorance,  not  free  from  duty  to  obey 
the  judgment,  but  with  knowledge.  He  knowingly  paid  to 
a  pretender.  He  was  not,  nor  was  the  city,  any  longer  pro- 
tected in  the  payment  to  Culkin,  and  were  bound  to  ret'iin 
the  aiTcars  of  salary,  as  they  accrued  duo  and  payable,  for  the 
rightful  officer,  if  there  was  a  rendition  of  the  seiTices 
required  of  the  officer  by  law.  Thei*e  was  a  rendition  of 
services  in  fact.  It  was  made  by  Culkin.  After  the  judg- 
ment against  him  his  rendition  thereof  was,  by  the  other 
rule  in  Dolan' s  Case^  a  rendition  in  the  behoof  of  Mc  Veany, 
and  the  salarj'-  thereafter  accruing  and  unpaid^  therefor 
belonged  to  the  latter  and  should  have  been  paid  to  him. 

This  is  so,  unless  some  things  in  the  case  now  to  be  noticed, 
give  protection  to  the  comptroller  and  to  the  city.  After 
the  rendition  of  the  judgment  in  his  favor,  McVeany  took 
no  judicial  action  to  enforce  it  He  took  the  oath  of  office. 
He  gave  notice  of  the  judgment  to  the  comptroller,  and  also 
to  the  board  of  assistant  aldermen.  He  made  demand  from 
the  board  of  his  seat  among  them,  and  was  refused.  Ho  did 
not  move  the  courts  to  aid  him  in  getting  the  actual  posses- 
sion of  his  seat  in  the  board.  It  did  not  need,  so  far  as 
CuUdn  was  concerned,  that  he  should.     The  rendition  of  a 
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regular  judgment  of  ouster,  against  an  intruder  into  a  public 
office,  actually  puts  him  out  of  the  office  and  excludes  him 
therefrom,  and  the  person  adjudged  entitled  to  it,  upon 
taking  the  oath  of  office  and  giving  bonds  if  any  are  required 
by  law,  becomes  eo  inManti  invested  with  the  office.  (  Welch 
V.  Cooh  7  How.  Pr.,  262;  The  People  v.  Canmer,  6  Abb. 
Fr.,  220.)  There  is  no  provision,  either  in  the  Revised 
Statutes  or  in  the  Codes,  for  the  issuing  of  any  process,  or 
taking  any  other  proceeding  upon  the  judgment,  to  remove 
the  usurper  from  office  and  place  the  party  entitled  thereto 
in  possession ;  and  none  is  required.  (J%.)  There  is  a  duty 
yet  upon  the  officer  dejure.  It  is^  to  demand  of  the  intruder 
all  the  boolcs  and  papers  of  the  office  ;  and  there  is  a  sum- 
mary mode  to  compel  the  delivery  of  them.  That  duty  did 
not  press  upon  the  plaintiff  in  this  case ;  for  the  intruder,  it  is 
inferable  from  the  character  of  the  office,  had  no  bgoks  or 
papers  necessary  to  the  exercise  of  the  office  by  the  rightful 
holder  of  it. 

It  may  be  doubted  whether  the  rule  stated  in  the  cases 
last  cited,  is  applicable  in  full  force  to  such  a  case  as  this. 
Those  were  cases  in  which  the  office  was  of  a  kind  to  be  held 
by  one  person  singly,  like  that  of  sheriff,  and  not  in  co-opera- 
tion and  fellowship  with  others,  like  that  of  a  member  of  a 
body  or  board  made  up  of  several  of  equal  right  and  privi- 
lege, and  where  the  act,  or  refusal  to  act,  of  the  board  might 
render  ineffectual,  in  fact,  a  judgment  in  favor  of  a  rightful, 
claimant  to  a  seat  therein.  It  may  well  be,  that  in  the  case 
of  an  office  to  be  held  by  one  alone,  the  judgment  does  ope- 
rate per  se  to  put  into  it  the  rightful  claimant,  because  he 
can  go  forward  at  once  of  his  own  will  in  the  discharge  of 
the  duties  of  it.  But  when  to  exercise  the  office  there  is 
needed  admission  to  a  place  where  the  duties  are  to, be  done, 
among  several  others  who  have  equal  rights  and  the  formal 
tegal,  and  the  actual  physical,  power  to  refuse  admission  to 
^  place  among  them,  and  who  refuse  admission,  a  different 
case  is  presented;  and  it  seems  that  the  court  may  be 
moved  to  send  its  mandate  to  the  board  to  open  the  way 
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to  the  rightfiil  officer  to  his  place  among  them  and  to  a  vote 
aiid  all  other  priyileges.  (See  A.  &  A.  oa  Con,  §  702,  and 
cases  there  cited.)  However  that  may  be,  we  do  not.  think 
that  the  omission  of  McVeahy  to  move  the  courts  for  a 
mandamus,  avails  for  the  protection  of  the  defendant  in  this 
case.  The  comptroller  had  notice  of  the  judgment  of  ouster; 
and  was  forbidden  at  the  same  time  from  paying  salary  toi 
Culkin,  and  it  was  his  duty  to  observe  the  judgment. 

It  is  true  that  upon  the  notice  of  the  plaintiff  having  been 
given  to  the  beard,  it  made  mquiryinto  the  matter  alid 
adjudged  that  Culkin  was  entitled  to  the  seat.  Had  the 
plaintiff  been  a  party  to  that  proceeding,  a  serious  question 
would  have  been  preseiitedv  whether  he  was  not  bound  by 
tiie  result  of  it  But  it  does  not  appear  that  he  promoted 
the  inquiry,  or  took  part  ui  it.  The  minutes  of  the  board 
assert  that  he  appeared  in  it  by  counseL  This  he  expressly 
denies  in  his  testimony  on  this  trial,  and  he  is  not  contra- 
dicted by  anything  in  the  case  save  those  minutes.  A^  the 
plaintiff  was  nonsuited  by  the  court,  and  his  complaint  dis- 
missed at  the  trial,  the  testimony,  and  all  inferences  from  it, 
are  to  be  made  most  strongly  in  his  favor.  It  must  be  taken 
tha(r  he  was  not  a  party,  in  person  or  by  counsel,  to  the 
inquiry  by  the  board,  and  19  not  precluded  by  its  judgment. 
Nor  does  that  judgment,  countervail  the  one  given  before 
it  was,  by  the  Supreme  Court.  That  being  the  first  upon 
the  same  matter,  and  unreversed,  was  of  the  greater  force, 
the  geuenil  jurisdiction  of  the  Supreme  Court  thei*ein  being 
at  least  equal  and  concurrent,  and  jurisdiction  of  the  case 
having  been  first  taken  by  it  It  bound  the  city  and  its  dis- 
bursing officer.  Moreover,  had  he  appeared  in  the  proceed- 
iugs  by  the  board,  yet  only  to  set  up  and  insist  upon  the 
judgment  in  his  &vor  by  the  Supreme  Court,  it  may  be 
doubted  whether  he  would  have  been  prejudiced  by  the 
action  and  conclusion  of  the  board ;  and  the  evidence  does 
not  war  with  this  view  of  his  acts. 

We  thus  come  to  the  conclusion,  that  for  the  salary  accru- 
ing due  and  payable  before  the  notice  to  the  comptroller  of 
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the  judgment  of  the  Supreme  CSourt,  the  plaintiff  cannot 
recover ;  for  that  after  that  date  he  can*  By  a  request 
made  by  the  plauitiff  for  the  court  to  direct  a  verdict  for  the 
salary,  from  the  1st  day  of  July,  1869,  that  seems  to  be  the 
date  at  which  the  plaintiff  conceives  his  right  to  it  may  have 
begun.  The  defendant  will  not  find  fault  with  that  as  a 
starting  point,  for  iu  its  points,  the  18th  day  of  June,  1869, 
is  named,  in  the  contingency  that  this  couit  take  the  view 
which  has  been  herein  expressed. 

The  trial  court,  on  the  fitcts  before  it,  should  not  have 
shut  out  the  plaintiff  by  a  nonsiut,  from  an  oppoitunity  of  a 
verdict  for  that  portion  of  the  salary  for  the  year. 

The  judgment  should  be  reversed  and  a  new  trial  had, 
with  costs  to  abide  the  event. 

All  concur,  except  Chuboh,   Ch.   J.  and  M'tt.t.t.t^^  J.^ 


both  absent  from  ar<Tumentb 


o^ 


Judgment  reversed. 


Mabt  J.  Pbatt,  Executrix,  etc..  Respondent,  v.  George 
R  EuONS,  Appellant 

The  proviflion  of  the  Code  of  Civil  Procedure  (§  829),  prohibiting  a  party 
from  testifyiDg-,  in  certain  cases,  to  a  x)erBonal  transaction  with  a  deceased 
person,  does  not  extend  to  transactions  with  the  agents  of  soch  person. 

In  an  action  upon  a  imimisBory  note,  wherein  the  defense  was  usury, 
defendant  testified  that  at  the  time  of  giving  it  he  paid  interest  on  the 
amount  at  the  rate  of  one  dollar  per  day  for  91,000 ;  that  it  was  given 
in  renewal  of  other  notes,  on  which  the  same  rate  of  interest  was  paid ; 
that  the  same  rate  was  paid  on  the  note  given  for  the  original  loan,  and . 
that  all  the  notes  were  rec^ved  by,  and  interest  paid  to  the  clerks  of 
plaintiff's  testator,  at  his  banking-house.  It  was  not  claimed  that  any 
part  of  the  interest  was  paid  ta  the  clerks  as  commissions  for  their 
services,  or  for  then*  benefit  in  any  way,  or  otheiwise  than  as  clerks  for 
the  deceased.  One  of  said  clerks  testified  to  payments  as  sworn  to  by 
defendant,  and  that  he,  witness,  made  some  of  the  loans  by  directioa  of 
the  deoeaaed.    Bdd,  that  the  evidence  justified  a  finding  of  U01117. 

(Axgoed  Febroary  3, 1880;  decided  February  34*  1880.) 
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AppeaIi  from  order  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  reversing  a  judgment  in  favor  of  defendant, 
entered  upon  the  report  of  a  referee. 

This  action  was  upon  a  promissory  note.  The  defense 
was  usury.  The  evidence  to  sustain  the  defense  is  set  forth 
in  the  opinion.  Defendant  testified  that  all  the  transactions 
in  regard  to  the  note  in  suit,  and  other  notes  upon  which 
suits  were  pending,  which  were  tried  with  this,  were  with 
either  David  Wood  or  Elisha  Cole,  clerks  of  Mr.  Foster, 
plaintiff's  testator,  at  his  banking-house.  The  testimony  as 
to  the  dealings  with  said  clerks  was  objected  to  as  incompe- 
tent, under  section  829  of  the  Code  of  Civil  Procedure ;  the 
objection  was  overruled  and  plaintiff's  counsel  duly  excepted. 

Winchester  Briiton^  for  appellant.  A  party  to  an  action 
in  which  the  legal  representatives  of  a  deceased  person  are 
adverse  })ai*ti€s,  may  testify  to  a  tituisaction  between  himself 
and  the  agent  of  such  deceased  person.  (Code  of  Civ.  Proo., 
§  829;  Hildebrandt  v.  Crawford,  65  N.  Y.,  107;  Simmona 
V.  Stsaon,  26  id.,  264;  LobdeS  v.  Lobdell,  36  id.,  333.)  It 
cannot  be  said  that  the  usurious  transaction  was  not  that  of 
Foster,  deceased,  through  his  agents.  (7  Wait's  Acs.  and 
Dcf.,  609.)  The  notes,  except  that  in  suit  taken  in  renewal 
bt  the  note  in  suit,  were  also  usurious,  whether  viewed  as 
separate  transactions,  or  .as  renewals  of  the  original  loan. 
{Reed  v.  S)ni(Ji,  9  Cow.,  647;  Steele  v.  Whipple,  21  Wend., 
103;  TuUiiU  v.  Dtwi^,  20  J,  R,  ?85;  Clark  v.  Sisstm,  4 
Ducr,  408;  Jacks  v.  Nichcla^  1  Seld.,  178;  Dean  v.  Howell^ 
Hill  &  Denio  Sup.,  39.) 

Joseph  Z).  Fay,  for  respondent.  The  defendant's  testi- 
mony as  to  the  illegal  interest  should  not  have  been  received, 
as  it  tended  to  show  a  personal  transaction  with  the  plaintiff's 
testator.  (Code  of  Civ.  Proc.,  §  829;  Card  v.  Card,  7 
Trans.  Ass.,  147;  Stanley  v.  WJUtney,  47  Barb.,  586;  Akaa^ 
ander  v.  DutcKer,  7  Hun,  439;  70  N.  Y.,  385;  Chad- 
wick  V.  Foimer^  69  id.,  404;  Baidvnn  v.  Smidt,  5  Hun,  454; 
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Howell  V.  Van  Siclen,  6  id.,  1^5;  Boss  v.  Boss,  id.,  182; 
Mulqueen  v.  Duffy ^  id.,  299;  Todey  v.  Bacon,  8  id.,  176; 
Barrett  v.  Carter,  3  Lans.,  68;  Clark  v.  /Sm*A,  46  Barb., 
80;  Haughey  v.  Wrighi,  12  Hun,  179;  Fan  Alshjne  v. 
Fan  Alstyne,  28  N.  Y.,  375;  iTm-  v.  McGuire,  id.,  446; 
-HiztcA  V.  Pengnet,  64  Barb.,  193;  §  399  of  the  Old  Code, 
aiid  §  829  of  the  New  Code ;  Btchanlson  v.  Warner,  13 
Hun,  193;  MaUoon  v.  Young,  45  N.  Y.,  696;  Alexander  v. 
Dutcher,  supra;  Stanley  v.  Whitney,  47  Barb.,  586;  Strong 
V.  Dean,  55  id.,  337;  G^ene^  v.  Lawler,  61  id.,  211;  -FW 
V.  Clark,  id.,  216,  n.)  The  loan,  if  originally  not  usurious, 
could  not  be  invalidated  by  a  subsequent  agreement  to  pay 
usury.  (Leslie  v.  Jofinson,  41  Barb.,  359;  Williayns  v.  Fitz- 
hugh,  44  id.,  321;  Winsted  Bk.  v.  Webb,  39  N.  Y.,  325; 
Beal  Entate  Co.  v.  Keech,  69  id.,  248.)  The  testimony  of 
the  clerks  as  to  the  rate  of  interest  usually  or  sometimes 
charged  or  paid  by  defendant,  was  improper  and  incom- 
petent. {Jackson  v.  Smithy  7  Cow.,  717;  Brinckerhoff  v. 
Foote,  Hoffm.,  291;  Boss  v.  Ackerman,  46  N.  Y.,  210.  If 
the  agent  departs  from  his  duty  and  bargains  for  his  private 
advantage,  the  principal  is  not  thereby  bound.  (Fellows  ▼• 
Commissixmei's,  eU:.,  36  Barb.,  655.)  Where  an  agent  for 
loauing  mouey  takes  a  bonus  or  commission  to  himself 
beyond  the  legal  rate  of  interest,  without  the  knowledge  or 
authority  of  his  principal,  it  does  not  affect  with  usury  the 
loan  of  the  principal.  (Yokey  ▼.  ICnapp,  44  Iowa,  32; 
WyHis  V.  AuU,  46  id.,  46;  Story  on  Agency,  §  170;  Bogers 
V.  Buckingham,  33  Conn.,  81;  CondU  v.  BoMioin,  21  N.  Y., 
219;  Fsterly  y.  Purdy,  66  id.,  446.)  The  borrower  does 
not  misc  a  presumption  that  the  lender's  agent  had.  authority 
to  take  usury  by  showmg  that  he  paid  tiie  agent  a  bonus  for 
the  loan.  {Elmer  y.  Oakley,  3  Lans.,  34;  Condil  v.  Bald- 
iwi,  21  N.  Y.,  221;  Curings  v.  Hull,  9  Peters,  607;  Booth 
V.  Stveezey,  8  N.  Y.  [4  Seld.],  276.)  Riitification  of 
unauthorised  act  of  agent,  so  as  to  bind  principal,  must  be 
made  with  full  knowledge  of  the  facts.  (Seymour  v. 
Wyckoff,  10  N.  Y.   [6  Seld.],  213;  Nixon  v.  Palmer  8 
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id.,  [4  id.],  398.)  Mere  receipt  df  the  money,  if  proved 
Tfould  have  been  no  ratification.  {Roach  v.  (7o6,  1  E» 
D.  Smith,  175.)  It  is  only  an  imiocent  party  who  can 
hold  the  principal  responsible  for  an  unauthorized  act 
of  the  agent.  {Glark  v.  Metropolitan  BanJc^  3  Duer, 
241.) 

Kapallo,  J.  The  testimony  of  the  defendant  as  to  hk 
dealings  with  Wood  and  Cole,  the  clerks  of  plaintiff's  testa- 
tor, was  not  within '  either  the  letter  or  the  spirit  of  the. 
prohibition  contained  in  the  Code.  The  prohibition  is  con-, 
fined  to  pergonal  transactions  with  a  deceased  party,  and 
does  not  extend  to  transactions  with  the  agents  of  such 
party.  The  evidence  of  the  defendant  was,  therefore,  prop- 
erly admitted. 

We  think,  also,  that  the  evidence  was  sufficient  to  sustain 
the  finding  of  the  referee  that  the  note  in  suit  was  tainted 
with  usury.  The  defendant  testified  that  at  the  time  of 
giving  it  he  paid  interest  on  the  amount  at  tlie  rate  of  one 
dollar  a  day  for  $1,000  ;  that  it  was  given  in  renewal  of 
other  notes,  on  which  the  same  rate  of  interest  was  paid,  and 
that  the  same  rate  was  paid  on  the  note  given  for  the  orig- 
inal loan ;  that  all  the  notes  were  delivered  to,  and  the 
interest  received  by  Wood  or  Cole,  clerks  of  the  plaintiff's 
testator,  at  his  banking-house.  There  was  no  pretense  that 
any  part  of  this  interest  was  paid  to  Wood  or  Cole  as  com- 
mission for  their  services,  or  for  their  benefit  in  any  way,  or 
otherwise  than  as  the  clerks  of  the  testator.  « 

Mr.  Wood,  one  of  the  clerks,  contradicted  the  defendant's 
statements.  Mr.  Cole,  the  other  clerk,  testified  that  he  knew 
of  notes  received  from  defendant  by  the  deceased;  that 
defendant  sometimes  paid  one  dollar  on  $1,000  for  loans,  and 
witness  did  not  remember  any  at  a  less  rate  ;  that  witness 
made  some  of  them  by  direction  of  the  deceased.  This 
evidence  was  competent  for  the  purpose  of  showing  that 
Cole's  authority  was  not  restricted  to  taking  seven  per  cent 
on  loans. 
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Even  though  it  were  hot  shown  that  the  origiual  loan  was 
usurious,  if  the  note  given  in  renewal  was  tainted  with  usury 
that  security  yri\s  void,  and  an  action  could  not  be  maintained 
upon  it,  whatever  right  the  plaintiff  might  have  had  to  sue 
for  the  unpaid  balance  of  the  original  loan. 

The  order  of  tiie  General  Term  should  be  reversed,  and 
the  judgment  upon  the  report  of  the  referee  affirmed,  with 
costs. 

Andrews,  Earl  and  Danforth,  JJ.,  concur ;  Folger, 
J.,  dissents;  Church,  Ch.  J.,  and  Miller,  J.,  absent  at 
argument 

Order  reversed  and  judgment  affirmed. 


118  iS    Marcus  C.  Cook  et  al.,  Appellants,  v.  Julius  Feeuden- 
~  THAL  et  al.,  Kespondents. 

If  an  "anautliorizgd  security  is  designedly  taken  by  a  public  officer  from  a 
person  under  arrest,  as  a  gi-ound  of  his  discharge,  it  is  void  as  having 
been  taken  colore  oj^^i,  although  the  officer  may  not  have  deisigned  tp 
violate  the  law. 

Defendant  H.,  having  been  arrested  upon  an  order  of  arrest  issued  in  an 
action  to  recover  the  possession  of  personal  pi-operty,  was  discharged 
from  arrest  upon  giving  to  the  sheriff  an  undertaking,  in  and  by  which 
the  sureties  undertook  that  H.  should  '<at  all  times  rcndei*  himself 
amenable  to  the  process  of  the  coiu't,  *  *  *  and  for  the  payment  to 
the  plaintiffs  of  such  sum  as  may,  for  any  cause,  be  recovered  against 
the  defendant,"  instead  of  an  undertaking  for  the  delivery  of  the  pi*op- 
erty  to  the^laintiff,  if  delivery  be  adjudged,  etc.,  as  prescnbed  by  the 
Code  of  Procedure  (§}  IST^  211).  In  an  action  upon  the  undertaking, 
held,  that  the  final  clause  therein,  i.  e.,  as  to  payment,  was  to  be  con- 
strued in  connection  with  the  provision  of  said  Code  ({  277),  directing 
the  form  of  judgment  in  such  an  action ;  and  that,  as  so  construed,  it  was 
not  an  absolute  imdertaking  to  pay  the  value  of  the  property,  but  only 
to  pay  on  condition  that  no  delivery  can  be  had ;  but  that  the  under- 
taking was  void  as  having  been  taken  colore  officii,  within  the  meaning 
of  the  statute  (2  R.  S.,  2S6,  §  59),  for  the  reason  that  it  bound  the  sure- 
ties for  the  amenability  of  H.  to  process,  an  obligation  which  could  not 
be  required  from  H.  as  a  condition  of  his  relief. 

It  was  claimed  that  this  provision  in  the  undertaking  should  be  rejected  aa 
surplusage,  for  the  reason  that  an  execution  against  the  body  could  not 
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issue  on  the  judgment  in  the  action,  and  so  that  no  liability  could  arise 
under  the  clause  in  question.  Heldt  untenable,  as  an  execution  against 
the  body  could  have  been  issued  (Code,  {  288)  alter  a  return  unsatisfied 
of  an  execution  against  the  property  of  H. 

Also,  hddf  that  in  the  absence  of  any  evidence  aa  to  the'  drcamstances 
under  which  the  undei-taking  was  given,  it  waa  to  be  assumed  that  the 
aheriff  designedly  took  the  undertaking  in  the  form  in  which  it  waa 
given. 

Also,  held,  that  the  tmdertaking  could  not  be  treated  as  an  agreement 
between  the  partiea  to  the  replevin  suit,  and  so  enforceable  by  pUun- 
iiSa ;  that,  although  taken  by  the  sheriff  for  the  benefit  of  the  plaintiffs, 
it  was  also  for  his  own  pi«otection,  and  in  taking  it  he  acted,  not  aa  the 
private  agent  of  the  plaintiffs,  but  as  agent  of  the  law. 

The  doctrine  of  ratification  by  the  plaintiff  in  an  action,  of  an  unauthorized 
act  of  the  sheriff,  has  no  application  to  the  case  of  a  security  taken  by 
him  in  the  assumed  exercise  of  his  official  authority  and  duty,  fi<om  one 
under  aiTest,  containing  conditions  not  embraced  in  the  statutes. 

It  8eem8f  that  mere  verbal  variations  from  the  statutory  form  will  not  make 
void  an  agreement  or  aecmdty. 

(Argued  February  3, 1880;  decided  February  24,  1880.) 

/ 

Appeal  from  au  order  of  the  General  Terni  of  the 
Supreme  Court,  in  the  second  judicial  department,  reversing 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of 
the  court,  on  trial  without  a  jury,  and  granting  a  now  trial. 
(Reported  below,  14  Huii,  642.) 

This  action  was  upon  an  undertaking  given  by  defendant 
Horwitz  as  principal,  and  the  other  defendant;^  as  sureties. 

The  nature  of  the  undertaking  and  the  material  facts 
appear  in  the  opinion. 

Oharles  J.  Patterson,  for  appellants.  The  undertaking  in 
suit  substantially  complied  with  the  statute  providing  for 
bail  on  arrest  in  replevin  cases.  (Code  of  Procedure,  §§  187, 
211 ;  GallareUi  v.  Oraer,  27  N.  Y.,  324.)  The  clause 
respecting  amenability  to  process  was  above  and  beyond 
what  was  required ;  but  it  was  haimless  surplusage ;  it 
could  not  in  any  manner  affect  the  sureties.  {McKenzie  v. 
SmUh,  48  N.  Y.,  143;  Post  v.  Do^-emus,  60  id.,  374;  Board 
8upWs  v.  Pindar,  3  Lans.,  11;  2  R.  S.  [Edm.  ed.j,  576, 

33;  Beach  v.  Soutfiworth,  6  Barb.,  173.)     As  the  instru- 
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mcnt  was  given  iu  pursuance  of  a  statute,  no  consideration 
need  be  shown  for  it.  (Thompson  v.  Blanchard^  8  N.  Y., 
335;  DooliUle  y.  Dimnnyy  31  id.,  354.)  If  it  be  conceded 
that  the  undertaking  did  not  substantially  conform  to  the 
Code,  still  it  would  be  a  perfectly  valid  agreement,  binding 
upon  the  parties  according  to  its  terms.     (  Winttr  v.  Kenney^ 

1  N.  Y.,  365;  Decker  v.  Judaoa,  16  id.,  439;  2  IL  S.  [Edm. 
ed.],  296,  4  59.)  This  instrument  was  not  take»  by  the 
sheriff  by  color  of  his  office.  {lielly  v.  McCoi^mick^  28  N. 
Y.,  321;  Decker  v.  Judson,  16  id.,  442;  liwrall  v.  Acker^ 
23  Wend.,  608;  Nordeny.  Hordey,  2  Wilson,  69;  Grif- 
fith V.  Hardenburg,  41  N.  Y.,  464.)  The  statute  prohibiting 
sheriffs  from  takmg  securities  not  authorized  by  law  by  color 
of  office,  applies  only  to  an  instrument  taken  by  a  public 
officer  for  .his  own  benefit.  It  has  no  application  to  an 
instrument  taken  by  the  sheriff  for  the  benefit  of  the  party 
who  sued  out  the  warrant  in  his  hands.  {liinff  v,  Gibba,  26 
Wend.,  603;  Sldck  v.  Heath,  4  E.  D.  Smith,  101;  see  note, 

2  Saunders,  60;  Graham's  Pr.,  112;  Hall  v.  Carter,  2 
Modern  R.,  304;  Armstrong  v.  Garrow,  6  Cow.,  465;  Pilk- 
pigtonv.  Greene,  2  Bos.  &  Pul.,  151;  Sugars  v.  Brinkworth^ 
4  Camp.,  46;  Eelly  v.  McCoi-mick,  2  E.  D.  Smith,  503; 
FuUer  v.  Prest,  7  Term,  109;  Rogers  v.  Reeves,  1  id.,  422; 
Adee  v.  Adee,  16  Huu,  46;  Ordway  v.  Bacon,  14  Vt.,  368.) 
Plaintiff's  subsequent  ratification  of  the  sheriff's  act  is 
equivalent  to  a  previous  direction  or  authority ;  for  after 
such  ratification  plaintiff  loses  his  remedy  against  the  sheriff 
for  the  escape.  {^Morton  v.  Campbell,  14  Abb.,  411;  Farmr 
erff  Zr.  and  T.  Co.  v.  Walworth,  1  N.  Y.,  443;  Hall  v.  Car^ 
ter,  2  Mod.,  304;  FuHer  v.  Prest,  7  Term,  109;  Rogers  v. 
Reeves,  1  T.  E.,  422;  8  id.  132;  1  Sev.,  38;  ITelly  v.  J/c 
Cormick,  2  E.  D.  Smith,  503;  1  Term,  422;  28  N.  Y.,  321; 
Weber  v.  BlmU,  19  Wend.,  191,  192;  Farmers'  L.  aiid  T. 
Go.  V.  WalwortJi,  1  N.  Y.,  443 ;  Strong  v.  Tompkins,  8 
J.  R.,  97;  Richards  v.  Brown,  6  id.,  319;  1  N.  Y.,  443; 
SuUivan  v.  Alexander,  15  J.  R.,  233;  2  R.  S.  [Edm.  ed.], 
360,  §§  11,  20;  Graham's  Br.,  109;  Smith  on  Actions  at 
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Law,  22,  et  seq. ;  Bagley's  Pr.,  89.)  The  terms  of  the  iustru- 
meut  bound  the  defendants  alisolutely  to  pay  any  sum  that 
might  be  recovered  against  Horwitz  in  the  action.  {GaUor 
rettiy.  Orser,  27  N.  Y.,  324;  TibbilsY.  aCaimor,  28  Barb., 
324;  Olafflin  v.  Bull  43  N.  Y.,  481;  DooliUle  v.  Dimmy, 
31  id.,  354;  Robinson  v.  rHmpion,  25  id.,  484;  Smith  v. 
drome,  24  Barb.,  433;  Appleby  v.  Robinson,  44  id:,  316.) 
The  authority  under  the  order  of  arrest  was  exhausted 
upon  the  discharge  of  Horwitz  on  the  undertaking  in  suit. 
{McKemie  v.  Smith,  48  N.  Y.,  148;  1  Wait's  Pr.,  655;  48 
N.  Y.,  143;  Old  Code,  §  188;  NichoUy.  Ingersdl,  7  J.  E., 
145;  Coleman  v.  Bean,  1  Abb.  [Ct  App.],  354;  Harriaon 
V.  Wilken,  69  N.  Y.,  418.) 

John  Berry,  for  respondents.  The  undertaking  was  not 
sanctioned  by  the  statute,  nor  is  it  such  as  was  required  by 
the  order  of  arrest ;  it  is  without  consideration  and  ii  void. 
{Winter  v.  Kinney,  1  N.  Y.,  365;  I^ost  v.  Doremua,  60  id., 
378.)  Sureties  arc  not  bound  beyond  the  scope  of  their 
engagement.  {Walsh  v.  Bailie,  10  J.  R,  150;  Penoyer  v. 
Watson,  16  id.,  100;  GaJlaretti.Y.  Orser,  27  N.  Y.,  327.) 
The  fact  that  the  undertaking  was  executed  under  seal  may 
import  a  consideration,  but  is  not  conclusive,  and  may  be 
rebutted,  as  if  it  was  not  sealed.  (2  JR.  S.,  406,  §  77; 
id.  [2d  ed.],  423;  Code  Civil  Proc.,  §  840.)  A  failure  of 
consideration  maybe  shown.  (14  Wend.,  195;  15  id.,  351; 
25  id.,  107.)  The  power  and  authority  of  the  sheriff,  linder 
the  order  of  arrest  to  take  and  hold  Horwitz,  continued 
until  the  receipt  and  acceptance  of  an  undertaking,  to  the 
effect  provided  by  section  211  of  the  Code  of  Procedure. 
{McKensie  v.  Smith,  48  N.  Y.,  148.) 

Andrews,  J.  The  plaintiffi  commenced  an  action  in  the 
Supreme  Court  against  one  Horwitz  for  the  claim  and  deliv- 
ery of  personal  property,  in  which  he  was  arrested  upon  an 
order  of  arrest  issued  pursuant  to  sub.  3,  §  179,  of  the  Code 
of  Procedui'e.    He  was  entitled  to  his  discharge,  upon  giving 
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to  the  sheriff  an  undertaking,  executed  by  two  or  more 
sufficient  sureties,  to  the  effect,  that  *'  they  are  bound  in 
double  the  value  of  the  property  as  stated  in  the  affidavit  of 
the  plaintifis  for  the  delivery  thereof  to  the  plaintiffs,  if  such 
delivery  be  adjudged,  and  for  the  payment  to  them  of  such 
sum  as  may  for  any  cause  be  recovered  against  the  defend- 
ant" (Code,  §§  187,  211.)  The  order  of  arrest  directed 
the  sheriff  to  arit^st  Horwitz,  and  to  hold  him  until  he 
should  give  an  undertaking  to  the  effect  above  stated,  follow- 
ing the  language  of  section  211.  Horwitz  aftel*  he  was 
arrested,  executed  with  the  defendants  as  bis  sureties,  and 
delivered  to  the  sheriff  the  undertaking  upon  which  this 
acticm  is  brought,  and  he  was  thereupon  discharged  from 
custody.  The  undertaking  does  not  conform  in  its  terms  to 
the  statute.  The  sureties  therein  undertake  that  '^  Horwitz 
shall  at  all  times  render  himself  amenable  to  the  process  of 
the  coort,  during  the  pendency  of  the  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment  therein,  and  for  the 
payment  to  the  plaintiffs  of  such  sum  as  may  for  any  cause 
be  recovered  against  the  defendant."  It  will  be  ol^served, 
thsft  the  undertaking  does  not  bind  the  sureties  for  the  delivery 
of  the  property  to  the  plaintiff,  if  the  delivery  be  adjudged, 
and  embraces  an  obligiition  that  their  principal  shall  render 
himself  amenable  to  mesne  and  final  process  in  the  action. 
The  undertaking  dei)aits  from  the  statute  in  two  par- 
ticulars, viz :  it  omits  a  provision  which  the  statute  pre- 
scribes, and  it  contains  the  provision  as  to  an\enability  to 
process  which  the  statute  does  not  require.  {McKenzie  v. 
Smithy  48  N.  Y.,  143.)  Subsequent  to  the  discharge  of 
Horwitz,  the  replevin  action  proceeded  to  trial,  and*  the 
plaintifl&  obtained  a  judgment  for  the  recovery  of  the  pos- 
session of  the  property  claimed,  or  for  its  value  as  ascer- 
tained in  case  a  delivery  could  not  be  had.  The  plaintifis 
issued  execution  on  the  judgment  which  was  returned  unsat- 
isfied, and  afterwards  commenced  this  action. 

The  question  to  be  determined  is  whether  the  undertaking  is 
a  valid  security,  and  whether  assuming  that  the  sheriff  could 
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not  enforce  it  for  his  own  protection  it  may  be  enforced  for  the 
protection  of  the  plaintifls.  We  are  inclined  to  concur  with 
the  view  of  the  counsel  for  the  plaintiffs,  that  the  final  clause 
in  the  undertaking  is  to  be  construed  in  connection  with  the 
statute  directing  the  fonn  of  the  judgment  in  an  action  for 
claim  and  delivery  (Code,  ^  277),  and  that  so  construed  it  is 
not  an  absolute  undertaking  by  the  sureties  to  pay  the  val^e 
of  the  property  as  determined  by  the  judgment.  The 
sureties  undertake  to  pay  any  sum  recovered  against  Hor- 
witz.  In  an  action  for  claim  and  delivery,  the  value  of  the 
property  is  recovei'ed  conditionally  only,  the  condition  being, 
that  no  delivery  can  be  had.  It  is  only  after  the  failure  of 
the  plaintiff  to  obtain  the  property  upon  execution  issued, 
that  the  right  to  its  value  becomes  perfect.  Until  that  time 
it  may  well  be  claimed  that  there  is  no  judgment  for  the 
value  within  the  meaning  of  the  undertaking,  '  (See  Galla- 
rati  V.  Orser,  27  N.  Y.,  324.) 

Without  considering  the  effect  of  the  omission  in  the 
undertaking,  of  a  provision  binding  the  sureties  for  the 
delivery  of  the  property  claimed  to  the  plaintiff,  if  delivery 
should  be  adjudged,  we  are  of  opinion  that  the  undertak- 
ing is  void,  as  having  been  taken  colore  officii^  for  the  reason 
that  it  binds  the  sureties  for  the  amenability  of  Horwitz  to 
process  in  the  action,  an  obligation  miauthorized  by  the 
statute,  under  which  the  undertaking  was  given,  and  which 
could  not  be  required  from  Horwitz,  as  a  condition  of  his 
release  from,  imprisonment.  The  case  is  within  the  terms 
of  the  59tli  section,  article  2,  chapter  3,  title  2,  part  8,  of 
the  Revised  Stiitutes,  which  declares  that  "No  sheriff  or 
other  officer  shall  take  any  bond,  obligation  or  security,  by 
color  of  his  office,  in  any  other  case  or  maimer,  than  such  as 
are  provided  by  law;  and  any  such  bond,  obligation  or  security 
taken  otherwise  than  as  herein  directed,  shall  be  void/' 

The  case  in  which  the  undertiiking  was  given,  was  one  in 
which  an  undertaking  could  be  taken  by  the  sheriff.  Indeed, 
it  was  his  duty  to  let  Horwitz  to  bail,  on  his  furnishing  the 
requisite  security.     But  the  Code  definitely  prescribes  that 


208  Cook  et  al.  v.  Freudekthal  et  al.  [Feb., 

Opinion  of  the  Court,  per  Aitdbkws,  J. 

the  unclcilakiiig  shall  be  lo  the  same  eficct  as  that  provided 
by  section  211.  The  undertaking  given  contains  another 
and  distinct  obligation,  not  embraced  in  the  statute.  If  it 
was  taken  by  color  of  office,  the  undertaking  was,  we  think, 
unauthorized  and  illegal. 

It  is  insisted  that  the  provision  that  Horwitz  should  render 
hipself  amenable  to  process,  should  be  rejected  as  surplus- 
age, for  the  reason  that  an  execution  against  the  body  could 
not  issue  ypon  a  judgment  against  him  in  the  action,  and 
that  consequently  no  liability  under  this  clause  of  the  under- 
taking could  arise.  But  this  is  clearly  a  mistake.  An  exe- 
cution agiiinst  the  body  of  a  defendant  may  be  issued  in  all 
cases  when  he  has  been  arrested  under  section  179,  in  an 
action  within  the  terms  of  that  section.  (Code,  ^  288.) 
A  body  execution  could,  therefore,  have  been  issued 
against  Horwitz  in  this  case,  after  the  return  of  an  execu- 
tion against  his  propei-ty  unsatisfied.  The  Revised  Statutes 
regulating  proceedings  in  replevin,  contained  an  express  pro- 
vision authorizing  a  body  execution  in  such  a  case.  (2  K.  S., 
530,  §  52.) 

The  undertaking  that  Horwitz  should  render  himself  amen- 
able to  process,  was  not,  therefore,  an  undertaking  for  liability, 
upon  an  impossible  contingency.  It  was  taken  by  the  sheriff 
in  the  course  of  his  official  duty,  from  a  party  in  his  custody, 
entitled  to  be  discharged  upon  giving  the  statutory  under- 
taking. There  is  no  evidence  of  the  particular  circumstan- 
ces attending  the  transaction.  It  does  not  appear  that  the 
sheriff  exacted  an  undci-taking  in  the  particular  form  of  the 
one  in  question,  or  that  he  acted  in  taking  it  from  any 
improper  motive.  But  in  the  absence  of  any  evidence  upon 
the  subject,  it  must  be  assumed  that  he  designedly  took  the 
undertaking  in  the  form  m  which  it  is,  and  the  finding' is 
that  Horwitz  was  released  from  custody  in  considci-ation  of 
the  undertaking  in  question.  The  object  of  the  statute  pro- 
hibiting sheriffs  and  other  officers  from  taking  securities  not 
authorized  by  law,  and  of  the  statutes  prescribing  the  form 
of  undertakings  in  particular  cases,  was  to  make  the  duty  of 
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the  officer,  and  the  rights  of  parties,  certain  and  plain,  and 
to  prevent  oppression,  or  abuse  of  authority,  by  disabling 
public  officers  from  imposing  terms,  or  malting  contracts  as 
a  condition  of  official  action,  except  such  as  were  sanctioned 
either  by  the  statute  or  the  common  law.  If  an  unauthor- 
ized security  is  designedly  taken  by  a  public  officer  from  a 
l)erson  under  arrest,  as  a  ground  of  his  discharge,  it  is  void 
as  having  l>cen  taken  colore  officii^  although  the  officer  may 
not  have  designed  to  violate  the  law.  In  Winter  v.  Kinney 
(1  N.  Y.,  368),  Wright,  J.,  says:  **  Where  a  person  is 
in  custody,  and  the  officer  instead  of  taking  the  obligation 
for  his  release,  specifically  provided  by  statute,  tiikes  one 
at  his  own  volition,  more  or  less  onerous  to  the  prisoner, 
he  asserts  by  virtue  of  his  office  an  illegal  claim,  or  right, 
or  authority  to  take  it.  He  takes  it  colore  officii^  (See, 
also,  Richardson  v.  Crandall^  48  N.  Y.,  348;  2  Saund.,  60, 
note.)  The  statute  prohibiting  public  officei-s  from  taking 
unauthorized  securities  has  been  construed  with  great  strict- 
ness. The  case  of  Barnard  v.  Viele  (21  Wend.,  88),  is  an 
example.  In  that  case  the  sheriff  had  taken  a  bail  bond  on 
the  discharge  of  a  prisoner  arrested  on  civil  process  in  the 
form  prescribed  by  the  law  prior  to  the  Revised  Statutes, 
and  the  court.  Nelson,  J.,  wi'iting  the  opinion,  held  that  the 
bond  was  void  because  the  condition  did  not  follow  the 
terms  of  the  statute  in  force  when  the  bond  was  given, 
although  the  new  and  old  conditions  were  in  legal  effect  the 
same.  (See,  also.  Strong  v.  Tonipkins^  8  J.  R.,  97;  Sullivan 
V.  Alexander,  19  id.,  233;  Webberff  Ex'rs  v.  Blunt,  19 
AVend.,  188;  Bank  of  Buffalo  v.  Boughton,  21  id.,  57;  Peo- 
pie  V.  Meighan,  1  Hill,  298.) 

The  counsel  for  the  plaintiffs,  in  his  able  argument, 
sought  to  take  the  case  out  of  the  statute,  on  the  ground 
that  the  undertaking  in  question  was  taken  by  the  sheriff 
for  the  benefit  of  the  plaintiffs,  and  that  although  it  should 
be  held  that  the  sheriff  could  not  maintain  an  action  upon 
it,  the  plaintiffs,  for  whose  benefit  it  was  taken,  having 
accepted  it,  it  stands  upon  the  same  footing  as  if  it  was 
•  SiCKBLS— Vol.  XXXV.        27 
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an  original  agreement  between  Horwitz  and  the  plaintiffs, 
given  in  consideration  of  his  discharge  from  imprisonment. 
There  are  many  authorities  to  the  effect  that  the  parties  to 
an  action  in  which  the  defendant  has  been  arrested,  may 
agi'ee  npon  the  tenms  of  his  release,  and  that  an  agreement 
made  by  the  defendant  upon  this  consideration  may  be 
enforced.  (Winter  v.  Kinney.  1  Comst.,  368;  Decker  v. 
Judson,  16  N.  Y.,  443;  Harp  v.  Osf/oocl  2  Hill,  216.) 
The  case  of  Milward  v.  Clerk  (Cro.  Eliz.,  190),  is  one  of 
the  earliest  cases  on  the  subject.  The  action  was  upon  a 
promise  to  the  plaintiff  to  pay  £10,  in  consideration  of  the 
discharge  of  a  person  under  arrest  from  the  custody  of  the 
sheriff,  and  the  defendant  pleaded  that  the  agreement  was 
Toid  by  the  statute,  23  Hen.,  VII,  cap.  9,  but  the  court 
said  :  *•  It  is  a  good  assumpsit,  being  made  to  a  party  who 
had  authority  to  dispense  with  his  appearance ;  but  if  the 
promise  had  been  made  to  the  sheriff  or  to  any  other  for  his 
use,  it  had  been  within  the  equity  of  the  statute." 

But  we  do  not  think  that  this  undcrtjiking  can  be  treated 
as  an  agreement  made  between  the  parties  to  the  action.  It 
was  taken  by  the  sheriff,  as  has  been  said  in  the  course  of 
his  official  duty,  and  not  by  any  arrangement  between  the 
parties  to  the  action.  It  is  true  that  when  fcikcn  it  was  held 
by  the  sheriff  for  the  protection  and  security  of  the  plain- 
tiffs ;  but  it  was  also  held  by  him  for  his  own  protection  in 
the  contingency  that  the  bail  if  required  should  fail  to  jus- 
tify. (Code,  §  201;  McKenn'iev.  Smith,  48  N.  Y.,  143.) 
The  sheriff  in  taking  the  undertaking  was  not  acting  as  the 
private  agent  of  the  plaintiffs,  but  as  the  agent  of  the  law. 
The  case  of  Hale  v.  Carter  (2  Mod.,  304)  is  relied  upon 
by  the  plaintiffs.  That  was  an  action  of  debt  on  a  bond, 
and  the  point  decided  was  that  a  bond  given  by  the  defend- 
ant to  the  plaintiff  to  secure  the  release  of  a  third  person 
aiTested  at  the  plaintiffs'  suit  was  not  toid  within  the 
statute,  23  Hen.  VII,  although  taken  by  the  sheriff,  if 
taken  by  him  under  the  plaintiff's  direction,  the  court 
saying  **  the  agreement  of  the   plaintiff  makes  it  good.*' 
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The  inference  from  the  case  is  that  the  bond  was  taken  iu 
pursuance  of  an  agreement  between  the  parties  to  the  action. 
Several  cases  have  been  cited  to  the  effect  that  securities 
taken  by  a  sheriff  from  a  defendant  arrested  on  final  process, 
or  against  whom  B,Ji.fa.  had  been  issued,  to  secure  tiie  pay- 
ment of  the  debt  of  the  plaintifi'  on  the  execution,  may  if 
accepted  by  the  plaintiff  be  enforced  by  him.  {Pilkington 
V.  Oreene,  2  Bos.  &  PuL,  151 ;  Sugars  v.  Brinkwoi^ih^  4 
Camp.,  46  ;  Armatrcng  v.  fiairow^  6  Cow.,  465.)  The 
English  cases  cited  were  not  within  the  statute  of  Hen.  VII, 
as  that  statute  has  reference  to  securities  taken  from  persons 
arrested  on  mesne  process  only.  (Buller,  J.,  in  Rogers  v. 
Reeves,  1  Term,  422.)  But  whatever  the  rule  may  bo  as  to 
the  right  of  a  plaintiff  to  affirm  a  security  taken  by  a  sheriff, 
which  omits  some  provision  in  his  favor,  the  doctrine  of  rati- 
fication by  the  plaintiff  in  the  suit,  of  the  act  of  the  sheriff 
has  no  application  to  the  case  of  a  bond  or  security  taken  by 
him  in  the  assumed  exercise  of  his  official  authority  and 
duty  from  a  person  under  arrest,  containing  conditions  not 
embraced  in  the  statute. 

We  aix3  not  at  liberty,  in  face  of  the  explicit  terms  of  the 
statute,  to  uphold  the  undertaking  in  this  case  on  the  ground 
that  the  provision  that  Horwitz  should  render  himself 
amenable  to  process,  did  not  add  anything  substantial  to  the 
undertaking  to  pay  any  sum  which  might  be  recovered 
against  him.  It  was  a  different  and  independent  obligation, 
and  the  instrument  is  clearly  within  the  statute.  Mere 
verbal  variations  from  the  statutory  forms,  may  not  make 
void  an  agreement  or  security.  {Beaufag^s  CcLse^  10  Bep., 
426.)     But  the  depailure  here  is  substantial. 

The  order  granting  a  new  trial  should  be  affirmed,  and 
judgment  absolute  given  for  the  defendants  on  the  stipula- 
tion. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Order  affirmed,  and  judgment  accordingly. 
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Catharine  "Wasmek,  as  Administratrix,  etc.,  Eespondeut, 
V.  The  Delaware,  Lackawanna  and  Western  Kail- 
road  Company,  Appellant. 


He  who  knowingly  maintains  a  nuisance  is  as  responsible  therefor  as  he 
who  created  it. 

Defendant  was  operating  as  lessee  the  roatl  of  another  railroad  corporation, 
which  was  built  under  the  act  of  1850  (chap.  140,  Laws  of  1850).  ITie 
road  was  laid  through  a  sti^eet  in  t!ie  city  of  U.,  which  was  not  i-eetored 
to  its  fonner  state  as  requii-ed  by  said  act  (§  28,  sub.  5),  the  rails  being 
left  projecting  about  foui'  and  one-half 'inches  above  the  surface  of  the 
street,  without  any  planking  or  filling  l)etween  them.  'M.,  plaintiff's 
intestate,  was  peddling  kindling  wood  in  said  sti*eet  with  a  hoi-se  and 
wagon,  which  he  left  near  the  sidewalk  while  he  stepped  across  the  walk» 
about  six  feet  from  the  wagon,  to  solicit  a  purchase.  An  appi*oaching 
train  f lightened  the  horse,  which  ran  diagonally  across  the  railraad  track. 
The  hind  wheel  of  the  wagon  caught  upon  and  slid  along  the  further 
rail.  About  the  time  the  horee  started,  the  attention  of  M.  was  called  to 
the  appi-oaching  train,  then  between  200  and  300  feet  distant.  He  at 
once  ran  to  catch  his  horse  ;  he  ci*ossed  the  track,  seized  hold  of  the 
haimess  of  the  horse,  when  the  engine  struck  the  hind  wheel  of  the 
wagon,  and  M.,  was  thrown  upon  the  track  and  killed.  The  rails  in  use 
at  the  time  of  the  accident  were  laid  by  defendant.  An  ordinance  of 
the  city  prohibited  defendant  fi-om  running  its  trains  through  the  city  at 
a  rate  exceeding  eight  miles  an  hour ;  the  ti-ain  w^as  running  about 
twelve  miles  an  hour.  In  an  action  to  recover  damages,  Jield,  that  the 
evidence  justified  a  finding  of  negligence  on  the  part  of  defendant,  and 
of  the  absence  of  contributory  negligence  on  the  part  of  M.;  that  in  the 
absence  of  proof  that  the  horse  was  vicious,  unsafe  or  unmanageable,  it 
was  not  negligence  per  se  for  M.  to  leave  his  horse  unfastened  when  he 
was  near  enough  so  that  he  might  reasonably  expect  to  control  him,  in 
an  emergency,  by  his  voice,  or  to  reach  him  before  he  could  escape ; 
also,  that  it  could  not  be  said,  as  matter  of  law,  that  he  violated  an 
ordinance  of  the  city  which  forbade  any  person  leaving  a  horse  in  the 
street  unless  securely  tied.  Also  held,  that  defendant  could  not  escape 
liability  for  the  condition  of  the  road  because  it  was  lessee. 

It  seems,  that  even  if  M.  was  chargeable  with  negligence  in  leaving  his 
horse  in  the  street,  this  could  not  defeat  the  action,  as  such  negligence  was 
not  in  any  proper  sense  the  immediate  or  proximate  cause  of  the  accident. 

€hay  v.  JSecond  Ave,  H  i2.  Co.  (65  N.  Y.,  561),  distinguished. 

(Argued  February  8, 1880;  decided  February  24, 1880.) 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  affirming 
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a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  Mathias  Wasmer,  plaintiff's 
intestate. 

The  facts  are  substjxntially  seated  in  the  opinion. 

John  D.  Ker^naji^  for  appellant.  The  respondent  should 
have  been  nonsuited,  because  she  failed  to  bhow  that  the 
negligence  of  appellant  was  the  sole  and  proximate  cause 
of  the  death.  {Ryan  v.  i^.  Y,  C,  35  N.  Y.,  40;  Griffin  v. 
N.  Y.  C,  40  id.,  34.)  The  runaway  horse  and  wagon  was 
the  proximate  cause  of  the  accident.  No  negligence  on  the 
part  of  appellant  caused  the  runaway.  It  was  attributiible 
to  Wasmer,  whether  negligent  or  not.  (Wilson  v.  Sus. 
Turn.  Co.,  21  Barb.,  68,  80,  81;  Cosgrave,  adinx.  v.  iV.  Y. 
a,  13  Ilun,  329;  Titua  v.  WorthbHdge,  97  Mass.,  258; 
Fogg  V.  Nalimd^  98  id.,  578.)  Under  the  circumstances 
of  this  case,  the  appellant  would  only  be  liable  for  wantonly 
and  maliciously  injuring  Wasmer  or  his  property.  {Ton. 
JR.  B.  Co.  V.  Hunger,  5  Denio,  267;  Ton.  li.  li.  Co.  v. 
Munger,  4  Comst.,  349,  359.)  Negligence,  or  failure  to 
exercise  care,  is  not  synonymous  with  a  wanton,  malicious 
act.  {Gardner  v.  Heartt,  3  Denio,  236,  237,  Ton.  li.  R. 
Co.  V.  Munger,  5  Denio,  267;  Bei/o  v.  JST.  Y  C,  34  N.  Y., 
11.)  If  an  action  for  negligence  can  be  maintained  in  such 
a  case,  it  can  only  be  for  neglect  to  use  the  means  at  hand 
in  trying  to  stop  the  traia  {Owen  v.  H.  R.  R.  R.  Co.,  35 
N.  Y.,  516.)  The  plaintiff's  intestate  was  guilty  of  con- 
tributory  negligence,  both  under  the  ordinance  and  at  com- 
mon law.  {UUe7'  V.  N".  Y  and  Har.  R.  R.  Co.,  2  Keyes; 
Gray  V.  Second  Ave.  R.  R.,  53  N.  Y.,  561;  Mm-ris  v.  Kohler, 
41  id.,  42;  DeviUo  v.  The  Southern  Pacific  Railroad  Co., 
12  Amer.  Railway,  180;  Salter  v.  U.  and  B.  R.  R.  R. 
Co.,  75  N.  Y.,  273.)  Wasmer  was  guilty  of  contributory 
negligence  in  rushing  after  his  horse.  {Belton  v.  Baxter,  54 
N.  Y.,  235;  JEcker  v.  The  Long  Island  R.  R.  Co.,  43  id., 
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506;  Devello  v.  The  South.  P.  li.  li.  Co.,  12  Am.  Railway 
Cases,  180.)  This  case  is  plainly  distinguishable  from  that 
class  of  cases  in  which  the  property  of  the  iiym-ecl  person 
was  placed  in  a  position  of  danger,  without  fault  on  his 
part.  {Bernhardt  v.  Een.  and  C.  It  li.,  23  How.,  166,  169; 
^Dexter  v.  Starin,  73  N.  Y.,  601.)  Neither  docs  it  come 
within  the  principle  of  those  cases  which  hold  that  a  party 
who  places  another  in  peril  cannot  complain  of  his  failiu^ 
to  exercise  the  best  of  judgment.  {Voak  v.  North  Central 
It.  i?.,  75  K  Y.,  320;  Austin  v.  New  Jersey  Steamboat  Co.y 
43d  id.,  75.) 

S.  M.  Lindsky,  for  respondent.  When  a  railroad  com- 
pany has  its  tracks  in  a  city  street,  it  is  bound  to  maintain 
tiie  tracks  and  the  street,  contiguous  thereto,  in  a  good  and 
safe  condition.  {Gonroy  v.  The  Twenty-third  St.  li.  li.  Co., 
52  How.,  49;  2  R.  S.  [6th  ed.],  533,  §  391,  sub.  5;  Cott  v. 
LewistonR.  R.  Co.,  36  N.  Y.,  214,  217;  Fletcher  v.  Auburn, 
etc.,  li.  B.  Co.,  25  Wend.,  464;  Worster  y.  Forty-second  St. 
R.  B.  Co.,  50  N.  Y.,  203.)  The  defendant  was  negligent  in 
maintaining  the  rails  of  its  road  in  a  city  street,  so  much 
above  the  level  of  the  highway,  that  a  wagon  could  not  con- 
veniently pass  over  them.  (Shearman  &  Redfield  on  Neg. 
[3d  ed.],  §  446;  Oliver  v.  N.  E.  B.  B.,  11  Wis.,  160;  Mil- 
waukee,  etc.,  B.  B.  v.  Hunter,  id.)  The  jury  was  jastified 
in  finding  the  defendant  guilty  of  negligence  in  running  the 
train  at  an  improper  rate  of  speed.  {3fassoih  v.  Del.  and 
Hud.  Canal  Co.,  64  N.  Y.,  524;  Cotrel  v.  The  B.  C,  etc., 
B.  B.  Co.,  38  Iowa,  120;  18  Am.  R.,  22.)  Had  the 
intestate  been  guilty  of  contributory  negligence,  the  defend- 
ant, by  the  exercise  of  ordinary  care,  could  have  prevented 
liie  accident,  and  would  still  have  been  liable.  {Davis  v. 
Man,  10  M.  &  W.,  546;  Kenyan  v.  N.  Y.  O.  and  H.  B.  B. 
B.  Co.,  5  Hun,  479;  Green  v.  Frie  Bailway  Co.,  11  id., 
333;  Steele  v.  Burkhardt,  104  Mass.,  59;  Badley  v.  London 
and  N.  W.  B.  B.  Co.,  App.  Cas.,  754;  18  Moak's  Eng.  R., 
37.)     The  question  of  contributory  negligence,  even  mider 
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the  ruling  of  the  court,  wiis  for  tlie  jury,  and  they  were 
authorized  iii  findhig  the  plaiutlff 's  intestate  fi*ee  therefrom. 
{Maaaot/i  y.  B.  and  H.  C.  Co.,  64  N.  Y.,  624;  Steele  v. 
BurkJiardt,  104  Mass.,  69;  SouUiworth  v.  Old  Colaiiy,  etc,j 
li.  R.  Co.,  105  id.,  342;  JeUer  v.  i\r.  Y.  C.  and  H.  R.  R. 
R.  Co.,  2  Koyes,  160,  161;  Coirel  v.  B.  C  R.  and  M. 
R.  R.  Co.,  38  Iowa,  120;  18  Am.  R.,  22,  27;  Terry  y. 
JeweU,  Retfr,  etc.,  20  Alb.  L.  Jour.,  393;  Weekly  Dig.,  137; 
Schrinfeldt  v.  No^ria,  115  Mass.,  17;  Bernhardt  v.  The 
Rensselaer,  etc.,  R.  R.  Co.,  23  How.,  166;  Rexlerv.  Starin, 
73  N.  Y.,  601;  Voak  v.  Jf^orthem  Central  R.  R.  Co.,  75  id., 
320;  Mentz  v.  Second  Avenue  R.  R.  Co.,  3  Abb.  Ct.  App. 
Doa,  274;  MacatOet/y.  Mayor,  etc.,  qfJff.  Y.,  67  N.  Y.,  602.) 

Earl,  J.  This  is  an  action  to  recover  damages  for  the 
death  of  the  plaintiff's  intestate,  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant.  The  facts,  as  we  must  assume 
they  were  found  by  the  jury,  are  these :  The  intestate,  a 
man  about  sixty-seven  yeai-s  of  age,  was,  on  the  day  of  his 
death,  in  Schuyler  street,  Utica,  engaged  in  peddling  kind- 
ling wood,  with  a  horse  and  wagon,  going  noi'therly.  The 
defendant's  railroad  track  was  laid  through  the  centre  of 
that  street,  upon  its  surface,  the  top  of  the  iron  rails  beuig 
about  four  and  one-half  inches  above  such  surface.  There 
was  no  planking  or  filling  between  the  rails  to  fi^ilitate  the 
passage  of  vcliicles  across  the  track.  The  intestate  left  his 
horse  and  wagon  on  the  easterly  side  of  the  track,  near  the 
edge  of  the  sidewalk,  and  stepped  across  the  walk,  about 
six  feet  from  the  hind  end  of  the  wagon,  to  solicit  a  pei*son 
to  purcliase  some  of  his  wood,  and  while  there  the  train 
came  in  sight  from  the  north  and  frightened  his  horse,  which, 
turned  and  started  across  the  railroad  track  in  a  south-west- 
erly direction,  and  crossed  over  both  rails  to  the  westerly 
side  of  the  track,  and  drew  the  wagon  over  the  easterly  rail 
and  thi-ee  wheels  over  the  westerly  rail,  the  left  hind  wheel 
sliding  along  the  rail  as  the  hoi*se  drew  in  a  south-westerly 
direction.     About  the  time  the  horse  started  the  at  tenticHi 
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of  the  intestate  was  called  to  the  approaching  train,  which 
was  then  between  two  and  three  hundred  feet  distant, 
and  he  at  once  started  to  catch  liis  horse.  Ho  ran  across 
the  track  and  seized  hold  of  the  horee^s  harness,  the  horse's 
head  then  being  from  six  to  eight  feet  from  the  west- 
erly rail,  and  while  he  was  there,  between  the  westerly  rail 
and  the  horse,  the  engine  struck  the  sliding  hind  wheel  and 
drove  the  fore- wheel  against  the  intestate,  and  he  was  thrown 
upon  the  track  in  front  of  the  engine  and  killed. 

It  is  claimed  on  behalf  of  the  defendant  that  the  evidence 
failed  to  show  any  negligence  on  its  part,  and  did  show  neg- 
ligence on  the  part  of  the  intestate. 

As  to  the  negligence  of  the  defendant :  The  defendant  was 
the  lessee  of  the  Utica,  Chenango  and  Susquehanna  Valley 
Railroad  Company,  which  built  this  railroad  under  the  gen- 
eral railroad  act  of  1850.  By  that  act  authority  was  given 
to  build  railroads  in  streets ;  but  the  streets  were  to  be 
i*estored  to  their  former  state,  or  to  such  state  as  not  unnec- 
essarily to  impair  their  usefulness.  Schuyler  street  was  not 
restored  to  its  former  state,  and  it  was  at  least  a  question  of 
fact  for  the  juiy  whether  its  usefulness  was  not  unnecessarily 
impaired.  It  is  very  probable  that  this  accident  would  not 
have  occurred  if  there  had  been  some  filling  on  the  side  of 
the  rails,  so  that  the  wheels  of  the  wagon  could  rondily  have 
passed  over  them.  The  defendant  cannot  escape  liability  for 
this  condition  of  the  railroad,  because  it  was  simply  the 
lessee  of  the  road.  It  had  the  possession,  the  use  and  the 
control  of  the  road,  and  could  not  keep  and  niaintjiin  the 
rails  in  such  way  in  the  street  as  to  be  dangerous  to  travelers 
thereon,  and  yet  escape  responsibility.  He  who  knowingly 
maintains  a  nuisance  is  just  as  responsible  as  he  who  ci-eated 
it :  {MosJder  v.  2%e  Utica  and  Schenectady  H.  jR,  Co.y  8 
Barb.,  427;  Bi^oiony,  The  Cai/uga  and  Susquehanna  li.  R. 
Co.y  12  N.  Y.,  486.)  Besides  it  appeal's  that  the  rails  in  use 
at  the  time  of  this  accident  were  such  as  were  placed  there 
by  the  defendant.  Thus  there  is  one  ground  of  negligence. 
There  is  another.     There  was  a  city  ordinance  which  allowed 
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the  defcuduiit  to  run  its  trains  within  the  city  of  Utica,  not 
to  exceed  eight  miles  an  hour,  and  there  was  evidence  that 
the  train  on  this  occasion  was  running  at  the  rate  of  twelve 
miles  per  hour  ;  and  this  evidence  was  competent  as  bearing 
upon  the  (juestiou  of  defendant's  negligence :  {Massoth  v. 
Del.  and  Hud.  Canal  Co.,  64  N.  Y.,  524.) 

As  to  the  negligence  of  the  intestate  :  He  was  lawfully  in 
the  street,  engaged  in  a  lawful  business.  There  is  no  absolute 
rule  of  law  that  requires  one  who  has  a  horse  in  a  street  to 
tie  him,  or  to  hold  him  by  the  reins.  It  would  doubtless 
be  careless  to  leave  a  hoi*se  in  a  street  wholly  unattended 
without  tpng  him  to  something.  But  it  is  common  for  per- 
sons doing  busmess  in  streets  with  horses,  to  leave  them 
standing  in  their  immediate  presence  while  they  attend  to 
the  business,  and  it  is  not  unlawful  for  them  to  do  so.  It  is 
commonly  safe  so  to  do,  and  accidents  ^aro  rarely  occasioned 
thei-eby.  There  was  no  proof  that  this  hoi-se  was  vicious, 
unsafe  or  unmanageable.  He  was  left  about  twelve  feet 
from  the  easterly  rail  of  the  railroad  track.  It  was  not 
shown  that  the  intestate  knew  that  a  train  was  at  that  time 
to  be  expected.  He  was  near  his  hoi^e,  and  might  expect, 
in  an  emergency,  to  control  him  by  his  voice,  or  to  reach 
him  before  he  could  escape.  Whether  he  acted  prudently 
under  such  circumstances,  in  leaving  his  horse  there,  was  a 
matter  to  be  determined  by  the  jury  upon  the  evidence : 
{SaiUhiDorth  v.  Old  Colony  and  Newport  Railway  Co,.,  105 
Mass.,  842.)  It  cannot  be  said,  as  matter  of  law,  that  he 
violated  the  city  ordinance,  which  forbade  any  person  leaving 
a  hoi-se  in  any  street  unless  securely  tied.  The  jury  could 
have  found,  and  we  may  assume  that  they  did  find  that  this 
horse  was  not  left  in  the  street,  within  the  meaning  of  this 
ordinance,  while  he  was  in  the  immediate  presence  of  his* 
owner.  It  cannot  be  supposed  that  it  was  intended  by  this 
ordinance  to  require  all  vendora  or  peddlei-s  of  commodities 
in  the  streets  of  the  city  to  tie  their  horses,  or  have  some  one 
hold  them,  while  they  are  momentarily  engaged  in  delivering 
their  commodities  to  persons  in  the  streets  or  at  doors  of  the 
SIOKBL&— Vol.  XXIV.        *28 
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houses  along  the  streets ;  nor  can  it  be  supposed  that  it  was 
intended  to  inflict  a  penalty  upon  ereiy  person  who  should 
fail  to  tie  or  hold  his  horses  in  the  street  while  standing  near 
them.  The  ordinance  was  manifestly  intended  to  reach  the 
cases  of  pei'sons  who  might  leave  their  horses  in  the  streets 
not  tied,  and  go  away  from  them  out  of  sight,  or  to  such  a 
distance  as  to  lose  that  control  which  persons  may  usually 
exercise  over  horses  when  near  them.  It  only  remains,  then, 
to  be  considered  whether  the  Intestate  was  in  fault  for  trying 
to  catch  his  horso.  The  horse  and  wagon  had  some  value, 
and  we  may  assume,  from  the  humble  occupation  in  which 
the  intestate  was  engaged,  that  they  were  of  great  value  to 
him.  He  had  the  right,  and  was  imder  some  sort  of  duty  to 
rescue  them  from  danger  if  he  could.  He,  therefore,  had 
business  in  the  place  where  he  was  when  he  was  killed.  It 
cannot  be  said  that  fie  went  there  for  no  purpose,  and  that 
he  unnecessarily  placed  himself  in  danger.  The  whole  trans- 
action  took  but  a  moment.  He  saw  the  train  coming.  The 
impulse  to  save  his  property  was  a  natural  one.  Ho  had  no 
time  for  reflection.  He  saw  how  distant  the  tiuin  Was,  and 
supposing  that  he  could  rescue  his  horse,  started.  He  got 
across  the  track,  and  would  have  been  safe,  but  for  the 
sliding  of  the  wagon  wheel  in  consequence  of  the  elevated 
rail.  It  is  easy  enough  now  to  see  that  his  effort  was  a 
hazardous  and  unsafe  one.  But  can  we  say,  as  matter  of  law, 
that  he,  situated  just  as  he  was,  with  no  time  for  cool  reflection, 
failed  in  that  care  which  men  of  ordinaiy  prudence  would 
exercise  under  the  same  circumstances  ?     We  think  not. 

But  even  if  the  intestate  were  chargeable  with  carelessness 
in  leaving  his  horse  in  the  street,  so  that  he  could  not  have 
recovered  for  the  loss  of  his  horse  if  he  had  been  killed,  and 
■so  that  he  would  have  been  liable  for  any  damage  done  by 
his  horse,  yet  the  case  would  not  have  been  different.  Such 
carelessness  would  not  have  been,  in  any  proper  sense,  the 
immediate  or  proximate  cause  of  the  accident.  He  would 
not,  therefore,  have  forfeited  his  horse,  or  have  been  absolved 
from  the  moral  duty  to  secure  him  from  danger.     The  ques- 
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tion  would  then  have  been  as  it  is  now,  whether,  under  all 
the  circumstances,  he  exercised  ordinary  prudence  in  his 
efforts  to  catch  his  horse. 

The  cjise  of  Gray  v.  2%e  Second  Avenue  R.  R.  Co.  (65 
N.  Y.,  561) — much  relied  on  by  the  learned  counsel  for  the 
defendant — is  not  in  conflict  with  any  of  the  views  above 
expi-cssed.  It  is  clearly  distinguishable  from  this  case,  as 
can  be  seen  by  an  examination  of  the  opinion  at  lai'ge,  on 
file  with  the  clerk  of  this  court. 

This  case  was,  therefore,  a  proper  one  for  the  jury ;  and 
their  determination,  under  a  charge  not  complained  of,  con- 
cludes us. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Eafallo,  J.,  not  voting. 
^    Judgment  affirmed. 


The  Lake  Ontario  Shore  Railroad  Company,  Appel- 
lant, V.  Philander  H.  Curtiss,  Respondent. 

Where  two  persons,  for  a  consideration  anffident  as  between  themselves^ 
covenant  to  do  some  act,  which,  if  done,  would  incidentally  i-csult  in  the 
benefit  of  a  mere  stranger,  he  has  not  a  right  to  enfoi*ce  the  covenant,  al- 
though one  of  the  conti*acting  parties  might  enforce  it  as  against  the  other. 

Defendant  and  others  signed  the  following  insti'ument :  **  We,  the  undei*- 
signed,  citizens  of  Unionville  and  vicinity,  pledge  ouraelves  to  subscribe 
for  and  take  stock  in  and  for  the  construction  of  the  Lake  Ontario  Shore 
Raih'oad  to  the  amount  set  opposite  our  name  respectively,  on  condition 
said  I'oad  be  located  and  built  through  or  north  of  the  village  of  Union- 
ville, in  Parma."  In  an  action  thei'eon,  hddy  that  it  was  not  a  sub- 
scription to  plaintiff's  capital  stock ;  that  it  w|is  in  no  sense  a  pai*ty  to 
the  agi'^ement,  and  could  not  maintain  an  action  thereon. 

It  seems,  tha^  an  action  by  a  party  to  the  instrument  could  not  be  main- 
tained in  the  absence  of  evidence  that  the  contract  was  entei*ed  into  for 
his  benefit,  and  not  until  after  the  condition  stated  thei*ein  hiul  been 
performed ;  also,  that  any  recovery  would  be,  not  for  the  amount  of  the 
promised  subscription,  but  only  for  the  damages  which  such  party  had 
sustained. 

It  appeared  that  plaintiff's  road  and  property  of  evei*y  kind,  with  its 
rights  and  franchises,  vrere  sold  under  a  mortgage,  that  a  new  company 
was  organized,  which  became  the  owner  thereof,  and  that  the  road  waa 
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thereafter  built  by  the  new  company  ;  pUiintiff  did  not  offer  to  furnish 
defendant  with  stock  in  the  new^*oad.  Meldf  that  these  facts  did  not  aid 
the  plaintiff  J  that  plaintiff,  although  not  formally  diesolved,  had  in  fact 
ceased  to  exist  for  any  practical  pui-pose ;  that  its  certificate  of  stock,  if 
now  issued,  would  not  i-epi-esent  the  road,  or  anything*  else  of  value,  and 
so  that  defendant  would  receive  no  consideration  for  his  subsciiption,  if 
made,  or  for  his  money,  if  paid. 

(Argued  February  3,  1880  ;  decided  February  24,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  iu  the  fourth  judicial  depaitmeut,  reversing  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court,  on  trial  without  a  jury. 

This  action  was  brought  upon  an  alleged  subscription  for 
the  capital  stock  of  the  plaintiff. 

The  complaint  alleged  **  that  heretofore,  about  the  year 
1869.  the  said  defendant,  for  a  valuable  consideration,  duly* 
subscribed  in  writing  for,  and  ngreed  to  and  with  said  com- 
pany to  take,  five  shares  of  the  capital  stock  of  said  com- 
pany, of  the  par  value  of  one  hundred  dollars  each,  and  the 
said  company,  in  consideration  of  said  subscription,  agreed 
to  issue  said  stdck  to  said  defendant,  and  the  defendant  then 
and  there  agreed  to  pay  on  said  sul)scription  for  said  stock 
at  tlie  rate  of  one  hundred  dollars  per  share,  Avhen  required 
so  to  do  by  said  company  ;  that  the  said  company  has  made 
calls  on  said  stock,  and  requested  of  the  defendant  the  pay- 
ment of  his  subscription  therefor,  to  the  full  amx)unt  thereof," 
which  the  defendant  neglected  to  pay. 

The  facts  were  stipulated  and  were  to  the  effect  following : 

Defendant  and  othei-s  signed  an  instrument  of  which  the 
following  is  a  copy  : 

*»  Parma/ Monroe  County,  January  — ,  1872, 
**  We  the  undersigned,  citizens  of  Unionville  and  vicinity, 
pledge  ourselves  to  subscribe  for  and  take  stock  in  and  for 
the  construction  of  the  Lake  Ontario  Shore  Railroad,  to  the 
amount  set  opposite  our  names  respectively,  0%  condition 
said  road  be  located  ai^d  built  through  or  north  of  the 
village  of  Unionville  in  Parma," 
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The  amount  set  opposite  dcfendiint's  name  was  $500. 

Plaintiff's  road  was  located  and  partly  graded  through 
Unionville  prior  to  September  23,  1874,  and  the  iron  for 
the  road  had  been  bought  and  paid  for  by  it.  On  Septem-j 
ber  23,  1874,  all  of  plaintiff's  property,  real  and  peraonal,! 
together  with  its  rights  and  franchises,  was  sold  by  virtue! 
of  a  decree  of  foreclosure,  on  a  mortgage  given  to  secure 
its  bonda  The  pin-chasers  at  such  sale  organized  themselves 
imder  the  statute  into  a  corporation  under  the  name  of  the 
Lake  Ontario  Railroad  Company.  The  new  company  pro- 
ceeded and  completed  the  road  previous  to  the  conunence- 
ment  of  this  action. 

C.  T.  liickardsorif  for  appellant.  Whatever  may  be  the 
form  or  language  of  a  subscription  to  the  stock  of  an  incor- 
porated company,  every  person  who  in  any  manner  becomes 
a  subscriber  for  or  engages  to  take  any  portion  of  the  stock 
of  such  company,  thereby  assumes  to  pay  for  the  same 
according  to  the  conditions  of  the  charter.,  {Rensselaer  and 
Washington  Plank  Road  Co.  \,  Barton,  16  N.  Y.,  457,  note  ; 
Same  v.  Wetsel,  21  Barb.,  56;  0.,  7?.  and  O.  R.  R,  v.  Frost 
and  Spriggs,  21  id.,  541;  Palmer  v.  Lawrence,  3  Sandf.,  / 
161;  Sageny  v.  Dubois,  3  Sjind.  Chy.,  466;  Spear  v.  J(-^ 
Crawford,  14  Wend.,  20;  //.  and  JV.  H.  R.  R.  Co.  v.  Ken- 
nedy, 12  Conn.,  500;  chap.  127,  Laws  1871,  §  4.)  It  is  no 
defense  that  the  plaintiff  did  not  itself  *' complete"  the 
road.  [Smith  v.  Gomes,  2  Dun.  [Ky.],  17;  Ditty.  Wabash 
R.  R.  Co.,  21  111.,  91;  Chamberlain  v.  P.  and  II.  R.  R. 
Co.,  13  Ohio  St.,  225;  Ashtabula  and  ^Tew  Lisbon  R.  R, 
Co.  V.  Smith,  15  id.,  328;  Miller  v.  Pittsburg  and  Connels- 
ville  R.  R.  Co.,  4  Pa.,  337.)  The  act  of  the  defendant  in 
paying  fifty  dollars  on  February  23,  1873,  was  a  waiver 
of  the  conditions  in  the  subscription,  {ffamilton  and  Dans- 
ville  Plank  Road  Qo^T.  Rice,  7  Barb.,  167;  The  Trustees 
of  Farrirmton  Academy  v.  Allen,  14  Mass.,  172.) 

«/".  C.  Cochrane,  for  respondent.     If  the  subscription  was 
valid,  and  freed  from  the  condition,  it  was  the  property  of 
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the  company.  {The  Si/racuse,  Phoenix  and  Oswego  M.  R. 
Co.  V.  (rere,  4  Hun,  3y2-396.)  The  corporation  was  not 
extinguished,  but  merged  in  tihe  new  company,  which  had 
purchased  its  property  and  franchises.  {Commonwealth  v. 
Ths  Central  Pa^ssenger  Railway  Company^  52  Pa.,  506.) 
The  old  company  cannot  exercise  any  franchise  whatever. 
(Field  on  Corporations,  §  434;  Matter  of  Brooklyn  R.  jB., 
72  N.  Y.,  145.) 

Danfobth,  J.     Notwithstanding  the  ingenious  argument 
of  the  learned  counsel  for  the  appellant,  we  are  unable  to 
discover  in  it,  or  in  any  of  the  numerous  authorities  cited  by 
him  any  principle  in  law  or  equity  upon  which  this  appeal 
can  be  successful.     The  case  is  without  precedent.     The 
plaintiff  is  in  no  sense  a  party  to  the  contract  upon  which  the 
action   is   brought.     The   luidertaking   is  between   certain 
persons,  "  citizens  of  Unionville,  and  its  vicinity,"  and  in  its 
mutuality  is  the  only  consideration  by  which  it  can  be  sup- 
ported ;  by  it  they  pledge  themselves  to  subscribe  for  and 
take  stock  in  and  for  the  construction  df  the  Lake  Ontario 
Shore  Railroad,  to  the  amount  set  opposite  their  names 
respectively.     It  is  therefore  not  a  subscription  to  the  capi- 
tal stock  of  the  plaintiff,  taking  effect  presently,  but  a  promise ; 
[each  subscriber  with  the  other,  to  do  so  at  some  future 
'  time,  and  not  then  absolutely,  but  only  **  on  condition  said " 
road  be  located  and  built  through  or  nortit  of  the  village  of 
,  Unionville,  in  Parma."     If  any  action  could  be  maintained 
;  upon  it  by  any  person,  it  must  be  some  one  of  the  subscribei's* 
or  his  assignee.     The  legal  effect  of  the  contract  is  restricted 
to  them.     The  general  rule  applicable  to  the  parties  before 
us,  and  the  instrument  signed  by  the  defendant,  is  that  when 
two  persons  for  a  consideration  sufficient  as  'between  them- 
selves, covenant  to  do  some  act,  which  if  done  would  ingi- 
deflbjlly  result  in  the  benefit  of  a  mere  stranger,  that  stranger 
,  has  not  a  right  to  enforce  the  covenant,  although^ne  of  the 
'  contracting  parties  might  enforce  it  as  against  the  other.   As 
to  the  plaintiff  the  contract  is  purely  voluntary,  and  without 
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consideration.     This  point,  however,    need    not   be    dwelt 
upon,  for,  Jirat^  it  does  not  appear  either  by  the  instru- 
ment itself,  or  the  finding  of  the  trial  court,  or  from  any 
evidence  in  the  case  that  the  contract  was  entered  into  for 
the  plaintiff's    benefit,   and,   second,  even    the  imrties   to 
the  instrument  could  sustain  no  action  upon  it  until  after 
the  condition  had  been  performed,  and  then  the  mousure 
of  the  i-ecovery  would  be,  not  the  sum  stated  as  the  amount 
of  the  promised  subscription,  but  the  damage  which  the  person  I 
bringing  the  action  had  sustained.    The  complaint  in  this  case  I 
contains  none  of  these  elements.    Neither  does  the  stipulation, 
upon  Avhich,  as  upon  an  admission  of  the  facts  therein  stated, 
the  case  was  tried,  supply  them.     On  the  contrary  the  com- 
plaint alleges  **  that  the  defendant  subscribed  in  writing  for, 
and  agreed  to  and  with  the  plaintiff  to  take,  five  shares  of  its 
capital  stock,,  of  the  .par  value  of  $100  each,"  **  in  considera- 
tion of  which  (jis  it  also  alleges),  the  plaintiff  agreed  to  issue 
said  stock  to  the  defendant,  and  the  defendant  then  and  there 
agreed  to  pay  in  said  subscription  for  said  stock  when  requii-ed 
so  to  do  by  said  company."     As  before  suggested  there  is 
nothing  to  this  effect,  or  anything  from  which  these  things 
may  be  implied  in  the  written  instrument,  which  as  appears 
by  the  stipulation,  and  the  finding  of  the  trial  court,  is  the 
one  on  which  in  fact  the  action  is  brought.     Moreover  it  is 
apparent  from  thai  paper  not  only,  that  the  condition  referred 
to  was  to  be  fii-st  "performed,  but  that  the  stock  to  be  then 
subscribed  for  wiS  to  be  stock  of  a  company  owning  the  road 
therein  described,   and  the  value  of  which  would  to  some 
extent  be  increased  by  the  payment  of  the  various  sums  sub- 
scribed upon  the  paper  in  question.     In  other  words  the 
parties  intended  Jirst,  to  secure  the  location  of  tlie  road  at 
the  place  named,  second,  that  it  should  be  built,  and  these 
thmgs  being  done,  to  become  as  stockholders,  pait  owners 
of  the  road  and  other  property  of  the  corporation.     It  is, 
however,  shown  that  the  plaintiff  never  perfonned  the  con- 
dition upon  which  the  defendant's  liability  wag  contingent,  and 
it  is  also  established,  that  before  the  action  was  brought,  the 


224         Lakb  Ontario  Shore  R.  R.  Co.  t).  Curtiss.       [Feb., 

Opinion  of  the  Court,  per  Dakforth,  J. 

plaintiff's  "  road,  its  property  and  estate,  real  and  personal," 
together  with  its  rights  and  franchises,  were  sold  under  a 
mortgage,  and  a  new  company  organized,  which  became  the 
proprietor  thereof.  It  is  true  that  by  this  company,  the 
road  has  been  since  built.  I  do  not  see  how  that  can  aid 
the  plaintiff.  The  defendant  would  bo  entitled  to  no  stock 
in  the  now  company.  Nor  does  the  plaintiff  propose  to 
furnish  it.  It  seeks  to  recover  in  this  action,  pay  for  its  own 
stock,  jiot  yet  issued.  And  notwithstanding  the  events  to 
which  I  have  referred,  and  its  destitute  condition,  it  is  zeal- 
ously contended  by  the  learned  counsel  for  the  appellant 
that  it  still  exists  as  a  corpomtion,  and  is  entitled  to  the 
defendant's  money.  It  does  not  appear  to  have  been  dis- 
solved by  any  judgment  of  a  court,  but  this  is  not  important 
in  the  present  case.  It  has  in  fact  ceased  to  exist  for  any 
practicable  purpose.  (Sleev.  Bloom,  19  J.  R.,  456;  Kincaid 
v.  Dwinelle,  59  N.  Y.,  548.)  The  object  of  its  ci^eation, 
and  to  effect  which  it  was  permitted  to  come  into  being,  can- 
not be  answered.  It  cannot  enjoy  the  privileges  conferred 
by  statute,  nor  would  its  certificate  of  stock,  if  now  issued  to 
the  defendant,  represent  the  road,  or  anything  else  of  value. 
He  would  receive  no  consideration  for  his  subscription  if 
made,  or  for  his  money  if  he  paid  it  at  the  call  of  the  plain- 
tiff. 

The  order  of  the  General  Term  should  be  affirmed,  and 
judgment  absolute  be  rendered  against  the  appellant  with 
costs. 

All  concur. 

Order  affirmed,  and  judgment  accordingly. 
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The  PEOPLie  or  the  State  of  New  York,  Appellants,  v.   \mj^\ 
Leonidas  Doty,  Respondent. 

The  term  "individual  banker,"  Ih  the  provision  of  the  act  of  1875,  relat- 
ing to  savings  banks  (J  49,  chap.  871,  Laws  of  1S75),  which  declares 
it  "not  to  be  lawful  for  any  bank,  banking  association  or  individtud 
hanker  to  advertise  or  put  forth  a  sign  as  a  sa\'ings  bank,"  applies  only 
to  one  who  has  availed  himself  of  the  banking  statutes  of  this  State, 
and  has  become  empowei-ed  to  do  banking  thereunder ;  it  does  not 
apply  to  a  pi-ivate  banker,  who  exercises  in  his  business  no  more  than 
the  rights  and  privileges  common  to  all. 

Defendant  and  one  W.  were  engaged  in  conducting  a  banking  buaness 
in  a  building  owned  by  defendant.  They  were  not  organized  as  bank- 
ers. Kor  was  either  of  them  authorized  to  do  banking  business  under 
the  banking  laws  of  the  State.  They  did  business  under  the  name 
of  "The  Fannei's'  Bank  of  Batavia."  Defendant  caused  to  be  placed  in 
plain  sight,  on  the  outside  of  the  building,  the  words  "  L.  Doty's  Savings 
Bank."  In  an  action  to  i-ecover  penalties,  under  said  act  of  1875,  for 
putting  "  forth  a  sign  as  a  savings  bank,"  Iield^  that  defendant  was  not 
an  "  individual  banker,"  within  the  meaning  of  said  act,  and  that,  there- 
fore, the  action  was  not  maintainable. 

The  various  banking  acts  ezjirefisive  of  the  legislative  intent  in  the  use  of 
the  term  "individual  banker"  collated. 

It  seems,  that  the  xii'oper  phrase  to  designate  a  banker  doing  business 
without  having  acquii-ed  the  privileg-es  conferred  by  the  provisions  of 
the  statute,  is  "  private  banker,"  not  "  individual  banker." 

(Argued  February  4, 1880 ;  decided  February  24,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  in  favor 
of  defendant,  entered  upon  an  order  denying  a  motion  for  a 
new  trial  and  directing  judgment  on  a  nonsuit. 

The  nature  of  the  action  of  the  facts  appear  in  the  opinion, 

L.  N.  Hangs,  for  appellant.  The  right  of  banking  bI 
common  law  belonged  to  the  individual,  and  might  be  exer- 
cised by  him  in  all  its  various  relations,  as  any  trade  or  occu- 
pation. {Bank  of  Augusta  v.  Earl,  13  Peters,  519-596; 
Aitomey-General  v.  Utica  Ins.  Co,,  2  Johns.  Chy.,  371-377; 
Curtiss  v.  LeaviU,  15  N,  Y.,  9-80;  Morse  on  Banking,  1; 
Cflevelmd's  General  Banking  Laws,  17;  2f.  T.  FiremerCa 
rt-'-^   fccKBLs— Vol.  XXXV.       29 
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Ins.  Co.  V.  Eli/,  2  Cow.,  678-710.)  The  commou  law  right 
of  banking  remained  unabridged  in  the  State  of  New  York 
until  the  passage  by  the  Leglshiture  of  the  act  of  April  11, 
1804,  which  was  subsequently  modified  by  various  enact- 
ments until  1837,  when  such  restraining  law  was  embodied 
in  section  6,  title  20,  chapter  20,  pait  1  of  the  Ecvised 
Statutes.  {Mumford  v.  AiTiei^an  Life  Ins.  and  Trust  Co.^ 
4  N.  Y.,  463-479;  AUomey-Genjeral  v.  Utica  Ins.  Co.,  2 
Johns.  Chy.,  371-377;  CurtissY.  Leavitt,  15  N.Y.,  9-72,  77- 
79.)  With  or  without  circulating  notes  an  individual  banker 
takes  his  character  and  designation,  not  by  statute,  but  by 
the  kind  of  business  he  transacts.  {Bank  of  Havana  y. 
Magee,  20  N.  Y.,  355,  358;  Codd  y.  Hathbone,  19  id.,  37- 
39.)  No  pcreon  can  enjoy  any  of  the  powei^s  and  privileges 
granted  or  appointed  to  associations  or  corporations,  even 
though  for  the  purpose  of  conducting  his  business,  he  assumes 
the  style  of  a  corporation.  (Morse  on  Banks  and  Banking, 
2;  Gnnnell  y.  Schmidt,  2  Sandf.  Sup.  Ct.  R.,  706-709.)  A 
complete  system  for  savings  banks  having  been  created  by 
statute,  it  is  to  be  presumed  that  is  the  only  method  permis- 
sible. {Cook  V.  Kellej/,  12  Abb.  Pr.  R,  35,  36.)  The 
defendant,  by  the  assumption  of  the  title  "  The  Farmers' 
Bank  of  Batavia,"  and  doing  business  under  that  designation 
practiced  a  practical  fraud  upon  the  public,  inducing  them 
to  do  business  with  him  on  the  assumption  that  he  was  an 
individual  bunker  mider  the  free  banking  law.  He  is  estopped 
now  from  denying  the  fact  that  he  is  such  banker,  (f/l  3. 
Ex.  Co.  V.  Bedbwnj,  34  111.,  459-466.) 

A'  P-  Laning,  for  respondent.  The  defendant  was  not  an 
"mdividual  banker"  witliin  the  meaning  of  the  term,  as 
used  in  the  statute,  and  consequently  not  within  its  prohibi- 
tion.    (Chap.  371,  §  49,  Laws  of  1875.) 

Folger,  J.  This  is  an  action  brought  by  the  People  of 
the  State  of  New  York,  to  recover  of  the  defendant  a  large 
sum  as  penalties,  for  putting  forth  the  sign  of  a  savings  bank. 
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It  appears  in  proof,  that  by  the  defendant's  direction,  there 
was  placed,  in  plain  sight,  on  the  outside  of  the  building 
which  he  owned  and  occupied,  and  in  which  he  and  one 
Warner  did  a  banking  business,  the  words  "X.  Dot]f9 
Savingn  Bank;^^  that  he  and  Warner  did  their  banking 
business  under  the  name  of  "  The  Farmer^  Bank  of 
Baiavia^'^  and  in  that  business  received  deposits  of  money 
from  divers  customers,  discounted  notes,  sold  exchange,  and 
did  nil  ordinary  banking  business,  save  that  they  did  not 
issue  notes  to  pass  as  money.  They  were  not  organized  as 
bankei-s  under  any  law  of  this  State ;  but  took  the  name  of 
**  The  Farmer^  Bank  of  BalaviaJJ  Nor  was  the  defendant 
or  Warner  authorized  to  be  an  individual  banker  uuder  the 
banking  laws  of  this  State. 

The  complaint  alleges  that  the  right  of  action  has  accrued, 
under  the  foity-niuth  section  of  chap.  37 1  of  the  Laws  of  1875, 
passed  May  seventeenth  of  that  year.  That  act  by  its  titlef  is 
one  relating  to  savings  banks ;  and  the  forty-ninth  section  is 
in  these  words :  ''It  shall  not  be  lawful  for  any  bank,  bank- 
ing association  or  indtviduai  banker  to  advei-tise  or  put  forth 
a  sign  as  a  savings  banks  or  in  any  way  to  solicit  or  receive 
deposits  as  a  savings  bank  ;  and  any  bank,  banking  associa- 
tion or  individual  banker  which  shall  offend  against  these 
provisions  diall  forfeit  and  pay  for  every  such  offence  the 
sum  of  one  hundred  dollars,  for  every  day  such  offence  shall 
be  continued,  to  l)e  sued  for  and  recovered  in  the  name  of 
the  people  of  this  State,  by  the  district  attorneys  of  the 
several  counties,  in  any  court  having  cognizance  thereof,  for 
the  use  of  the  jioor  chargeable  to  said  county  in  which  such 
offence  shall  l)e  committed."  There  is  no  question  which  of 
the  offences  declared  in  this  section  is  the  one  charged  upon 
the  drfcndaut ;  it  is  that  of  putting  forth  a  sign  as  a  sa^angs 
bank.  Nor  is  there  question  but  that  he  did  the  act. 
Whether  he  penally  offended  by  doing  it,  hangs  alone  upon 
whether  he  was  while  doing  it  an  individual  banker.  For 
though,  as  we  shall  hereafter  show,  the  defendant  and  his 
partner,  Warner,  might  as  well,  in  the  common  acceptation 
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of  terms,  have  been  sued  uuder  this  section  as  a  bank  or  a 
banking  association,  as  the  defendant  be  sued  as  an  indi- 
vidual banker ;  yet  the  plaintiffs  have  seen  fit  to  plead 
against  him  as  doing  the  act  in  the  capacity  of  an  individual 
banker,  and  have  in  their  pleading  spoken  of  him  in  that 
capacity  as  an  individual  banker  under  the  laws  of  this 
State  ;  and  that  means  under  the  statute  laws  of  this  State 
in  i-elation  to  banking  ;  which  laws  know  of  but  one  kind  of 
person  as  an  individual  banker.  It  is  somewhat  inconsistent 
with  this  pleading,  that  the  plaintiffs  now  contend  that  tho 
defendant  is  an  individual  banker  not  imder  the  statutes 
relative  to  banking,  but  Jn  what  they  style  the  common 
understanding  and  usage  of  that  term.  They  claim  to 
recover  on  the  ground  only  that  as  an  individual  banker 
he  violated  the  statute.  And  the  contest  is  what  is  meant 
in  this  section  by  the  two  words,  **  individual  banker," 
Th%re  is  no  contest  as  to  what  would  be  meant  by  either 
word  if  it  stood  alone.  With  completeness  enough  for  this 
case,  a  banker  is  one  who  keeps  a  place  for  the  traffic  in 
money  ;  who  there  receives  it  from  others,  and  keeps  it  with 
his  own,  using  the  whole  fund  as  his  own,  or  remits  it  at 
request  to  other  pla<5es  ;  who  ,  repays  it  at  the  will  and  call 
of  his  customer ;  who  furnishes  money  to  others  on  the  di*- 

^  count  of  their  obligations,  or  on  securities  brought  by  them ; 
and  who  buys  and  sells  bills  of  .exchange.  To  these  is  some- 
times added  tho  issuing  of  his  notes  to  pass  as  money,  when 
allowed  by  law  to  do  so.  The  business  of  the  defendant 
pai-took  of  lonio  or  alL  of  these  parts,  except  the  issuing  of 
notes.  He  Wiis  a  banker.  An  individual  is  one  entity,  one 
distinct  being,  a  single  one,  and  when  spoken  of  the  human 
kind  means  one  man  or  one  woman.  To  individualize  is  to 
single  out  from  the  species.  So  that  the  rigid  definition  of 
•the  two  .words  **  individual  banker"  is,  one  person  banking 

".  alone.  '  As  the  defendant  did  not  bank  alone,  but  together 
with  Warner,  he  was  not,  in  this  strict  and  abstract  sense  of 
tho  -words,  an  individual  banker.  And  as  this  action  is  for  a 
penalty,  perchance  we  would  break  no  rule  if  we  construed 
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the  section  thus  strictly  in  favor  of  the  defendant.  There 
will  be  no  need  of  so  narrow  a  reading  of  it.  This  rigid 
rendering  is  put,  to  show  that  elsewhere  than  iiuit  must  this 
plaintiiTs  seek  the  legislative  meaning  in  the  use  of  the  term 
"  individual  banker,"  if  they  are  to  iflaintain  their  action. 
The  plaintiffs'  contention  is  that  the  Legislature  used  the 
word  **  individual"  in  the  sense  of  natural,  and  that  by  the  . 
words  •*  individual  banker,"  it  meant  such  a  banker  as  any 
one  or  moi*o  members  of  the  commonwealth  may  be,  in  the 
exercise  of  no  more  than  the  rights  common  to  all,  and  not 
resting  on  any  special  franchise  or  privilege  dei'ived  from 
positive  law.  That  is  to  say,  that  individual  banking  is  that 
which  is  distinguished  from  banking  done  under  a  special 
chaiter  given  by  the  sovereign  and  creating  a  corpomtion, 
or  by  an  association  formed  under  a  general  statute,  and  is 
such  banking  as  is  dependent  on  no  corporate  or  granted 
right  In  that  sense,  it  would  matter  not  that  a  pei*son  had 
jointly  ventured  in  banking  with  another,  or  with  several ; 
they  would  not  be  a  corporation  or  an  association  resting 
upon  statutory  permission.  He  and  they  would  be  paiiiiers 
or  co-adventurers,  and  would  all  be  individual  bankers.  We 
do  not  think  that  contention  can  be  maintained.  Had  thb 
statute  been  the  first  use  of  the  phrase,  or  had  there  been 
prior  statutory  use  of  it  in  that  sense,  there  would  be  more 
plausibility  in  this  claim.  But  it  is  not  a  new  phni^sc  in 
legislation  upon  the  subject  of  banking,  nor  with  that  mean- 
ing, connnonly  used  in  acts.  Chapter  363,  Laws  of  1840, 
page  306,  section  4,  is  quite  signifipant:  **I<o  banking 
association,  or  individuiil  banker,  as  such,  shall  issue  *  *  • 
any  bill  or  note  *  *  •  ."  The  addition  of  the  words 
•*  as  such,"  to  the  term  "  individual  banker,"  shows  that  the 
banking  laws  looked  upon  him  who  was  a  banker  by  virtue 
of  them  as  having  an  artificial  character  separate  from  his 
natural  one.  He  might  issue  ndtcs  in  his  proper  pei-sou,*  or 
in  his  general  business,  but  in  his  capacity  of  individual 
banker,  given  him  by  law,  he  might  not  And  it  is  of  uafe 
to  note  the  fellowship  in  which  the  phrase  is  found  in  the 
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atatutes.  *'  No  banking  association^  or  individual  banker  as 
Buch,  shall  issue  or  put  in  circulation  any  bill  or  note  of 
said  association  or  individual  banker,  unless  the  same  shall 
be  made  payable  on  demand  and  without  interest :  "  (Chap. 
863,  Laws  of  1840,  ^  4;  see,  too,  §§  8-12,  same  chap.; 
ohap.  319,  Laws  of  1841,  §^  1,  2;  chap.  202,  Laws  of  1840, 
§^  1,  4,  5;  ohap.  218,  Laws  of  1843,  §  3.)  These  terms  thus 
contrasted  go  together  through  the  banking  acts.  Such  cita- 
tions might  be  made  from  laws  of  many  years.  They  show 
that  this  is  a  shoi-t  phrase  taken  into  legislative  parlance,  to 
present  hi  few  words  the  idea  of  one  who  has  availed  himself 
of  the  provisions  of  the  banking  acts  of  this  State,  to  obtain 
the  privileges  thereby  granted  to  any  person  who  will  singly 
comply  with  their  prerequisites  ;  and  that  it  is  used  to  dis- 
tinguished one  person  doing  banking  in  the  way  those  acts 
authorize  from  an  association  of  pei-sons  joining  together 
therefor.  The  first  act  for  *^  free  banking  "  uniformly  speaks 
of  a  person,  or  of  an  association  of  pei^ous,  as  able  to  become 
entitled  to  the  privileges  it  holds  out :  (Chap.  260,  Laws  of 
1838.)  It  18  in  after  acts,  used  to  set  forth  the  same  ideas, 
that  the  phrases  '* bunking  association"  or  *' individual 
banker "  both  spring  up  together,  the  one  used  instead  of 
an  association  of  pci'sons,  and  the  other  instead  of  a  person ; 
and  plamly  showing  that  the  one  means  that  quasi  corporate 
body  which  is  the  ^*  association  of  persons ''  named  in  the 
act  of  1838,  and  that  the  other  means  the  ''  any  pei'son  "  or 
«*  such  person  "  of  that  act :  (See  acts  above  cited  of  1840, 1841, 
1843.)  An  individual  banker,  then,  is  he  who  has  availed 
himself  of  the  banking  statutes  and  has  become  empowered 
to  do  banking  thereunder.  This  use  of  these  phi*ases,  with 
this  contrasted  and  restricted  meaning,  appears  almost  yearly 
down  to  the  year  1858,  when  the  Legislatui*e  passed  an  act 
in  which  it  is  provided,  that  ^^  it  shall  not  be  lawful  for  any 
bank,  banking  association  or  individual  banker  authorized  to 
issue  circulating  notes  by  the  laws  of  this  State,  established 
in  any  city  or  village  where  a  chartered  savings  bank  ia 
located  and  transacting  business,  to  put  forth  a  sign  as  a 
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savings  bauk :  "  (Chap.  132,  Laws  of  1858.)  The  next  year 
(1859)  it  passed  a  law  in  relation  to  the  banking  department 
in  which  the  same  phrases,  of  banking  association  and  indir 
vidual  banker,  are  again  used :  (Chap.  236,  Laws  of  1859.) 
Are  wo  to  suppose  that  the  Legislature  meant  to  charge  this 
same  form  of  words,  so  often  I'ecurring  in  the  same  fellow- 
ship, with  one  meaning  in  one  set  of  statutes,  and  with 
another  meaning  in  another  statute  oa  a  kiudi'ed  subject? 
Not  so.  The  utterance  of  the  Legislature  in  the  act  of  1858^ 
to  wain  individual  bankers  against  a  deceptive  use  of  a  sav* 
ings  bank  sign,  was  made  to  the  same  class  of  persons,  who 
were  called  out  by  the  same  utterance  in  the  banking  laws. 
It  was  the  class  who  had  taken  privileges  under  the  acts  for 
fi'ee  banking.  And  it  was  a  person  of  that  class,  vfho  by  the 
designation  of  individual  banker,  was  forbidden  under  a 
penalty  from  putting  forth  a  sign  of  a  savings  bank.  Why, 
when  we  reach  the  legislation  of  the  year  1875,  are  wp  to 
think  that  the  Legislature,  by  the  same  phrase,  means  a  dif« 
ferent  thing  ?  Wo  find  it  in  the  same  society.  It  is  in  com- 
pany with  its  former  and  constant  fellow,  the  bankmg 
association.  No  good  reason  is  found  for  us  or  by  ua 
why  it  means,  in  this  later  legislative  use,  other  than 
it  meant  then.  So  too,  the  banking  laws,  when  they 
speak  of  a  bank,  mean  an  institution  authorized  by 
statutory  law  to  cany  on  a  prescribed  business  as  an  espe- 
cial privilege.  But  the  conunon  meaning  of  bank  does  noi 
take  in  the  idea  of  statutory  authority,  or  a  privilege  to  be 
got  by  the  observance  of  pre&tory  conditions.  Shall  we  say 
that  when  the  Legislature  speaks  of  a  bank  in  different 
statutes,  it  means  in  one  a  bank  of  one  kind,  and  in  another 
of  another  kind  ?  If  so,  apply  it  to  the  penal  section  under 
consideration.  The  prohibition  is  upon  any  bank,  and  any 
hanking  association,  as  well  as  any  individual  banker.  Did 
the  Legislature  give  another  meaning  to  these  words  in  that 
section  than  it  had  always  given  to  them  before  ?  If  it  did,^ 
then  this  defendant  and  his  partner,  Warner,  could  be  sued 
as  a  bank ;  for  their  place  of  busmess,  and  what  they  do  ofe 
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it,  ia  a  bank,  in  the  common  understanding ;  and  as  they  do 
banking  and  are  associated  therein,  they  are  a  banking  asso- 
ciation, in  that  undci-standing,  and  they  permit  upon  their 
outside  wall  a  sign  of  a  savings  bank.  There  is  reason  why 
the  Legislature  might  have  used  other  words,  and  so  have 
widened  the  safeguard  of  the  law ;  none  why  it  is  widened 
by  the  same  words  in  a  later  statute. 

It  is  said  that  the  Legislature  is  to  be  presumed  to  have 
used  the  term  in  the  act  of  1875  in  view  of  the  condition  of 
affairs  then- existing.  That  condition  of  affairs  is  said  to  be 
that  by  federal  legislation  most  of  the  State  banks,  and  all 
individual  bankers  under  State  laws,  had  gone  out  of  busi- 
ness. That  because  there  wei-e  left  no  individual  bankers 
under  those  laws,  the  Legislature  could  not  have  meant  to 
provide  against  their  deceptive  action.  Grant  that  no  indi- 
vidual bankers  continued ;  the  banking  laws  remained  in 
force.  Thei-e  were  banking  associations  luidcr  them,  and 
could  be  at  any  time  individual  bankei-s.  But  it  is  not  the 
fact  that  there  was  then  no  person  doing  business  as  an  indi- 
vidual banker  under  the  State  banking  laws.  The  reports 
of  the  superintendent  of  the  banking  department  for  the 
years  1874  and  1875  show  the  contrary.  The  Legislature 
had  in  mind,  indeed,  the  fedeml  legislation  and  its  effect ; 
for  whereas  in  the  act  of  1858  {supra),  it  prohibited  such 
banking  associations  and  individual  bankers  as  were  auiliar» 
ized  to  issue  circulating  notes  by  the  laics  of  this  State  from 
putting  forth  a  savings  bank  sign  ;  in  the  act  of  1875,  when 
there  might  be  none  who  issued  notes,  it  dix)pped  the  words 
in  italics  above,  so  as  to  meet  the  exact  condition  of  affairs 
that  congressional  legislation  tended  to  bring  about.  In  the 
act  of  1858,  too,  it  had  narrowed  somewhat  the  prohibition, 
by  applying  it  only  to  those  associations  and  individual 
bankei-s  established  in  any  city  or  village  w^heix)  a  chartered 
savings  bank  was  located  and  transacting  business.  This 
limitation  is  left  out  of  the  act  of  1875.  The  legislative 
mind  was  indeed  directed  to  the  subject,  and  while  it 
changed  the  phraseology  of  the  act  in  the  particulai*s  named. 
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it  left  the  description  of  the  prohibited  persous,  except  in 
that,  the  same.  It  must  have  been  plain  to  the  law-maker 
in  1875,  that  an  individual  banker  authorized  to  issue 
circulating  notes  by  the  laws  of  this  State,  could  mean, 
in  the  act  of  1858,  no  one  else  than  one  who  had 
taken  the  privilege  so  to  do  by  the  free  banking  acts, 
and  that  when  the  phrase  individual  banker  was  used  in 
the  banking  laws  and  in  the  act  of  1858,  such  a  privi- 
leged pei-son  only  was  in  the  intent  of  the  statute  It  was 
known,  too,  to  the  law-maker  that  all  through  the  statutes 
on  banking,  cotemporanoous  in  enactment  with  that  act 
of  1858,  ran  the  same  term,  and  with  the  same  and  no  other 
meaning.  If,  then,  in  1875,  the  purpose  was  to  extend  the 
prohibition  to  any  and  every  peraon  engaged  in  banking, 
whether  with  statutory  privileges  or  without  them,  would 
the  law-maker  of  that  year  have  kept  on  in  the  use  of  that 
phrase  which  had  thus  obtained  a  definite,  settled  statutory 
meaning  ?  Evidently  the  forty-ninth  section  of  the  act  of  1875 
was  dmfted  with  the  act  of  1858  before  the  penman.  That 
section  follows  the  language  of  the  former  act.  Every  word 
in  the  forty-ninth  section  is  found  in  the  act  of  1858,  in  the 
same  order.  All  that  is  changed  in  phraseology  is  by  the 
omission  of  the  clauses  of  which  we  have  tiikcn  notice  above. 
The  infercncie  is  that  no  other  change  in  substance  was 
meant,  and  that  the  same  words  used  were  used  with  the 
intent  tliat  they  should  signify  what  they  always  had  done 
in  statutes.  Indeed  the  proper  phrase  for  a  banker  who 
exercises  in  his  business  no  more  than  the  rights  and  privi- 
leges common  to  all  men,  as  distinguished  from  a  bank  or 
association  or  person  who  has  taken  advantage  of  the  pro- 
visions of  statutes,  and  by  a  compliance  with  the  conditions 
of  them  haa  privileges  not  natural  and  common,  is  not  indi- 
vidual banker,  it  is  private  banker.  He  is  private  in  his 
business,  inasmuch  as  he  may  conduct  it  as  he  pleases  within 
law,  is  not  subject  to  visitation  or  scrutiny  by  the  State ; 
while  those  who  have  started  a  banking  business  under  an 
enabling  statute  are  public,  inasmuch  as  the  public  have 
SicKBLfi— Vol.  XXXV,        80 
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given  them  the  right,  and  have  the  power  to  demand  secnri- 
ties  and  have  rcpoits,  and  to  make  inquiry  into  the  business 
and  how  it  is  conducted.  The  individual  banker  of  the 
statutes  is  a  public  banker,  but  he  is  different  from  pei'sous 
associated  for  the  purpose  of  becoming  public  bankers.  A 
partnership  in  banking,  though  not  an  individual,  would  be 
private.  Such  is  the  use  of  the  word  in  Curtis  v.  LeaviU 
(15  N.  Y.,  9-79,  80) :  **  Private  individuals  and  associations" 
(meaning  and  private  associations)  "may  *  *  *  carry 
on  *  *  *  banking  •  •  •  of  discount  and  deposit" 
And  the  following  sayings  show  that  learned  judges  i-ecog- 
nize  the  same  idea :  "  While  the  individual  banker  is  in  no 
sense  a  porporatioii,  having  none  of  the  incidents  or  powei*s 
of,  a  coq)oration,  his  business  is  by  law  put  upon  the  same 
footing  in  the  main  as  that  of  banking  associations.  *  *  • 
In  a  sense,  the  bank,  the  banking  business  and  banking 
capital  of  an  individual  banker  is  required  to  have  *  *  * 
a  fixed  situSy  such  as  is  nowhere  given  to  personal  property 
generally,  or  to  individual  business  of  any  other  natui'e ; 
•  *  *  the  same  •  *  *  as  that  *  *  *  given  by 
law  to  a  banking  association  *  *  *  ."  (Per  Da  vies,  J., 
Miner  v.  Village  of  Fredania,  27  N.  Y.,  155-157.)  "  That 
residence  is  *  *  *  a  quasi  official  or  representative 
residence,  the  dwelling-place  for  legal  and  statutory  pur- 
poses, not  so  much  of  the  individual  as  the  individual 
banker:"  (Id,,  160.)  **-^i  individual  banker,  under  the 
general  banking  laws,  i9  no  more,  as  such,  a  corporation 
either  sole  or  aggregate  than  a  merchant,  or  any  other  per- 
son. Any  man  nuiy  have  a  bank,  and  were  it  not  for  the 
restraining  laws,  might  issue  his  own  notes  to  circulAe  as 
money.  The  only  substantial  difference  between  them  (sic) 
and  individual  bankera  under  the  general  banking  laws,  is, 
that  the  latter  may  issue  such  circulating  notes:"  (Per 
Welles,  J.,  Matter  of  Metcalf  v.  Messenger,  46  Barb., 
326-328,  329.)  See  McCuUough's  Coml.  Dict'y  (ed.  1840, 
1  vol.,  pp.  70  and  125),  where  the  distinction  is  made, 
that  private  banking  companies  are  those  not  formed  under 
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law.  To  the  same  effect  is  3  Chitty  Com.  Law,  p. 
590,  tit  '^JBankersf  Notes.^^  It  may  safely  be  said  that 
custom  and  the  common  understanding  make  that  distmc- 
tion;  that  those  who  do  some  part  of  a  banking  busi- 
ness without  special  privilege  from  the  State,  are  known 
in  the  speech  of  men  as  private  baukei*s ;  that  the  term 
individual  banker  is  a  coinage  of  the  statute  law,  as  a  term 
of  distinction  of  a  class  of  its  creatures.  Had  the  legisla- 
ture meant  that  no  citizen,  doing  what  banking  business  is 
permitted  to  all  alike,  should  put  forth  a  savings  bank  sign, 
it  would  have  expressed  that  meaning  by  saying  private 
banker.  When  it  said  individual  banker,  it  used  a  term 
not  formally  defined,  it  is  true,  by  any  statute,  but  the 
meaning  of  which  had  been  made  definite  by  repeated  statu, 
lory  use,  expressive  of  a  specific  signification.  As  gathered 
from  the  acts  on  the  subject,  it  does  not  seem  cei-tain  that 
the  Legislature  meant  to  do  more  than  to  forbid  one,  who 
had  especial  public  authorization  to  do  banking  business,  to 
hold  out  his  authority  as  also  being  one  to  take  deposit  of 
savings.  It  seems  that  it  was  meant  that  private  citizens 
should  deal  with  each  other  in  this  matter,  as  in  many 
others,  with  such  freedom,  or  with  such  caution,  as  each 
chose  to  use ;  but  that  none  having  the  right  to  hold  him- 
self out  as  one  having  authority  to  do  one  thing,  to  wit : 
banking,  should  also  put  forth  a  sign  of  authority  to  do 
another,  to  wit:  take  deposit  of  savings.  It  had  not 
occurred  that  one  would,  as  the  defendant  has  done,  put 
forth  a  fictitious  sign  of  each  authority.  The  law-maker 
needs  to  take  one  step  further  to  lay  hold  of  such  a  wrong- 
doer. The  courts  cannot  stretch  a  penal  statute  by  con- 
stmction,  so  as  to  ensnare  him.  That  the  defendant  made 
a  false,  and  likely  to  be  a  deceptive  annunciation,  when  he 
put  forth  his  two  signs  of  **X.  Doty' a  Savings  Bank'^  and 
••  The  Farmer^  Bank  of  Batavia^^^  is  as  plain  as  the  signs 
themselves.  There  is  no  statute  that  we  know  of  that  inflicts 
a  penalty  for  showing  the  latter  ;  there  is  none  that  inflicts 
a  p^ialty  for  showing  the  former,  unless  it  be  done  by  a 
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bank,  a  bankiug  association,  or  an  individual  banker.  These 
three  tei*ms  have  each  a  signification  in  stlHute  law  and  in 
neither  of  them  is  included  the  defendant. 

The  judgment  should  be  affirmed. 

All  concur,  except  Eael,'  J.,  not  voting. 

Judgment  affirmed.  ^ 


Edward  O'Brien,  Respondent,  v.  The  New  York  CentraIj 
AND  Hudson  River  Railroad  Company,  Appellant. 

It  seemSf  that  where,  in  consequence  of  the  fractions  reftisal  of  a  passenger 
upon  a  railroad  to  pay  the  fuU  fare  the  company  has  a  int^ht  to  demand, 
the  train  is  stopped  for  the  sole  purpose  of  putting  him  oif,  he  is  not 
entitled  to  insist  on  continuing*  his  ti*ip,  on  paying  the  fai^e,  but  may  be 
removed  from  the  train . 

But  where  the  train  stops  at  a  regular  stopping  place,  and  the  passenger, 
before  being  ejected,  or  others  in  his  behalf,  offer  to  pay  the  full  fare, 
it  is  the  duty  of  the  conductor  to  accept  it;  and  if  he  refuses  and  ejects 
the  passenger  the  company  is  liable. 

(Argued  February  4, 1880 ;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affinning 
a  judgment  in  favor  of  plaintiff,  and  affirming  an  order  deny- 
ing  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  an  alleged 
unlawful  ejectment  from  a  train  on  defendant's  road. 

The  evidence  of  plaintiff  was  to  the  effect  that  he  got  on 
a  train  on  defendant's  road  at  Albany  with  a  relative,  that 
tlie  train  started  suddenly,  so  that  he  could  not  get  off,  and 
he  concluded  to  go  to  Schenectady  ;  the  regular  fave  was 
thirty-four  cents  ;  when  the  conductor  came  along  plaintiff 
tendered  to  him  thirty-five  cents  ;  he  refused  to  receive  it, 
claiming  that  because  of  the  omission  of  plaintiff  to  procure 
a  ticket,  he  was  required  to  paj'-  five  cents  extra  fare,  plain- 
tiff stated  he  had  no  more  money,  and  objected  to  paying 
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more,  the  conductor  informed  him  that  ho  must  pay  or 'ho 
would  be  put  off  the  train.  Other  passengera  then  offered 
to  pay  the  iSve  cents,  but  the  conductor  took  no  notice  of 
them  and  passed  on".  When  the  train  stopped  at  West 
Albany,  which  was  a  regular  station,  the  conductor  ordered 
the  plaintiff  to  get  off  the  train,  plaintiff  had  meanwhile  pro- 
cured five  cents  more,  he  tendered  the  forty  cents  to  the 
conductor,  which  he  refused  to  accept,  and  with  the  aid  of 
others,  he  forcibly  ejected  plaintiff  from  the  train. 
Further  facts  appear  in  the  opinion. 

Matthew  Hale,  for  appellant.  The  defendant  had  a  right 
to  demand  the  extra  fare.  (Chap.  228  of  the  Laws  of  1857; 
Bordeaux  v.  l^he  Ene  Railway  Co.,  8  Hun,  579;  Kellis  v. 
N.  T.  0  R.  R.  Co.,  30  N.  Y.,  505;  Ililliard  v.  Goold,  34 
N.  H.,  230,  241;  Slate  v.  Goold.  63  Me.,  279;  Crocker  v. 
Jfew  London,  etc.,  R.  R.  Co.,  24  Conn.,  249;  chap.  140, 
Laws  of  1850  [3  St.  at  L.],  634,  §  35.)  After  plaintiff 
had  refused  to  pay  his  fare,  and  the  conductor  had  taken  the 
trouble  to  procure  policemen  and  employees  to  eject  him,  he 
had  no  right,  by  making  the  tender,  to  continue  on  the  car. 
(Chap.  140,  Laws  of  1850,  §  35;  People  v.  Jillson,  3  Park, 
234;  aBiien  v.  Boston  and  W.  R.  R.  Co.,  15  N.  Y.,  455, 
461;  Stone  v.  C  and  J^.  W.  R.  R.  Co.  [Iowa  Sup.  Ct., 
Oct,  1877],  11  Western  Jurist,  653.)  The  court  erred  in 
charging  that  the  conductor  had  a  right  to  eject  the  plaintiff, 
for  a  refusal  to  pay  the  extra  five  cents,  unless  the  plaintiff 
offered  to  pay  just  before  the  timo»of  .ejectment.  (Chap, 
140,  Laws  of  1850;  People  v.  JUhan,  3  Park,  234,  241; 
15  N.  Y.,  461.) 

E.  Coxmti^yman,  for  respondent.  There  was  no  error  in 
overruling  defendant's  objection  to  the  testimony  of  plaintiff, 
stating  the  manner  and  circumstances  of  his  going  upon  the 
train.  (1  Wharton  on  Evidence,  §  259.)  Plaintiff  was  not 
liable  to  the  extra  charge  of  five  cents.  {Gillis  v.  Pemu  R. 
R.  Co.,  59  Penn.,  129,  143;  Do88  v.  Mo.  K.  and  T.  R.  R. 
Co.,  59  Mo.,  27,  37;  Wharton  on  Negligence  [2d  ed. J,  §642; 
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Laws  of  1857,  chap.  228,  §  2;  2  R.  S-  [6th  ed.],  557,  § 
123;  Laws  of  1853,  chap.  76,  §  7;  Wharton  on  Negligence 
[2d  ed.],  §  354;  Porter  v.  IT.  T.  O.  B.  R.  Co.,  34  Barb., 
353;  Chase  v.  N.  Y.  C  R.  R,  Co.,  26  N.  Y.,  523,  628; 
Jfelson  V.  Long  Island,  etc.,  R.  R.  Co.,  7  Hun,  140.)  The 
court  rightly  refused  to  charge  that  plamtiff  could  not  re- 
cover upon  his  own  final  offer  to  pay  the  conductor,  because 
such  offer  was  not  alleged  in  the^  complaint.  {Lounsbury  v. 
Purdy,  18  N.  Y.,  515,  621;  *  Coleman  v.  Playsted,  36 
Barb.,  27.) 

Rapallo,  J.  There  was  evidence  in  the  case  tending  to 
prove  that  before  the  plaintiff  was  put  off  the  tniin  at  West 
Albany,  he  offered  to  pay  to  the  conductor  the  additional 
four  cents  which  he  demanded,  and  that  other  passengers 
offered  to  pay  the  amount  in  his  behalf.  There  was  no 
error  in  the  submission  of  this  question  to  the  jury,  and  they 
appear  to  have  found  the  fact  in  favor  of  the  plaintiff.  If 
the  stoppage  at  West  Albany  had  been  made  for  the  sole 
purpose  of  putting  the  plaintiff  off,  and  he  had  rendered  it 
necessary  by  a  fractious  refasal  to  pay  the  extra  fare,  he 
would  not  have  been  entitled  to  insist  on  continuing  his  trip 
after  having  occasioned  such  an  interruption.  But  West 
Albany  having  been  one  of  the  i-egular  stopping  places  of 
the  train,  we  think  that  if,  belbre  being  ejected  there,  he  or 
others  in  his  belialf  offered  to  pay  the  full  fare,  the  conductor 
should  have  accepted  it^ 

The  admission  of  the  testimony  as  to  the  circumstances 
under  which  the  plaintiff  got  on  the  train  could  not  have 
affected  the  result,  for  the  court  expressly  charged  the  jury 
that  the  ijlefendant  had  a  right  to  charge  the  extra  fare,  and 
that  was  the  only  point  upon  which  the  evidence  could  have 
any  bearing.  The  discrepancies  and  contradictions  in  the 
testimony  were  solely  for  the  consideration  of  the  jury. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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AND  Commonalty  of  the  City  op  New  York,  Respond- 
ent 

The  Hudson  river,  opposite  the  city  of  New  Tork,  la  not  a  highway  of  the 
dty ;  and  it  is  under  no  duty  to  remove  obstructions  thei'efi'om,  or  to 
keep  it  safe  for  navigation. 

The  lessee  of  one  of  the  defendant's  piers,  on  the  Hudson  river,  drove 
spiles  in  front  of  it,  which  were  fastened  to  the  pier  by  bolts  and  chains, 
two  of  them  became  loose,  and  fell  away  from  the  pier,  their  upper 
ends  projecting  into  the  river ;  they  wei-e  wholly  submei^ed,  except  at 
low  tide.  Plaintiff's  steam  tug,  in  passing  the  pier,  struck  the  spiles 
and  was  injured.  It  did  not  appear  that  the  city  officials  had  any  notice 
that  the  spiles  had  fallen  away,  or  that  they  in  any  way  obstinicted  the 
navigation  of  the  river.    Held,  that  an  action  to  recover  the  damages 

^  was  not  maintainable  against  defendant ;  that  as  the  city  had  nothing  to 
do  with  placing  the  spiles,  or  in  causing  them  to  fall  in  the  river,  it  owed 
no  duty  in  regard  to  them ;  also,  that  even  if  it  did  owe  any  such  duty, 
that  duty  could  not  arise  until  it  had  some  notice. 

(Argued  February  5, 1880 ;  decided  February  24,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  first  judicial  department,  affirming  a 
judgment  in  favor  of  defendant,  entered  upon  an  order 
dismissing  plaintiff's  complaint,  on  trial. 

The  nature  of  the  action,  and  the  material  facts,  are  set* 
forth  in  the  opinion, 

HamtUon  Odell,  for  appellant.  Defendant  being  the  owner 
of  the  pier,  and  in  possession,  was  bound  "to  see  to  it  that  it 
was  kept  in  proper  condition  and  repair.  (1  Dillon  on  Mun. 
Corps.,  §  77;  Buckbee  v.  Brown,  21  Wend.,  116;  Pittsburg 
V.  Grier,  22  Pa.,  64;  Memphis  v.  Kimbrough,  12  Heisk, 
133, 138;  Petersburghv.  Appkgarth,  28  Gratt.,  321;  S.  &  R. 
on  Neg.,  §  585;  Morgan  v.  King,  35  N,  Y.,  354.)  The 
defendant  was  bound,  not  only  to  preserve  the  pier  in  a  fit 
and  safe  condition  for  public  use,  but  also  to  so  keep  it  that 
the  navigation  of  the  adjacent  water  should  not  be  in  any 
way  obstructed.     {Blanchard  v.    Westei^i   Union   Go.^   60 


240  Seaman  t>.  Thb  Mayor  [Feb., 

Statement  of  case. 

N.  Y.,  513;  People  v.  VanderbiU,  26  id.,  287;  Mayor  v- 
Baumberger,  7  Kobt.,  219;  Shcr.  &  Eedf.  on  Neg.,  §  582.) 
Defendant  could  not,  by  any  act  of  its  own,  relieve  itself  of 
its  legal  duty  and  liability  to  maintain  this  pier.  {Storrs  v. 
Uiica,  17  N.  Y.,  ICi);  Davenport  v.  Rucknian^  37  id.,  570; 
Gity  of  Brooklyn  v.  Brooklyn  City  Co.,  4:1  id.,  475;  Wal- 
lace V.  Mayor,  2  Hilt.,  451;  Detroit  v.  Corey,  9  Mich.,  165; 
iVe&on  V.  VermarU  li.  B.  Co.,  27  Vt.,  717;  Blake  v.  /S^ 
Louis,  40  Mo.,  509;  ^ofe  v.  S.  and  S.  Railway,  6  H.  &  N., 
497;  Bloomingion  W.Bay,  42 l\\.,bOS)  Buffalo  v.IIollatcay^ 
7  N.  Y.,  499;  Bobbins  v.  Chicago,  4  Wall.,  657;  S.  C,  2 
Black.,  418;  ie^^ar  v.  Wabash  Co.,  14  111.,  85;  Rochester 
V.  Montgomery,  72  N.  Y.,  65;  37  id.,  256;  id.,  568;  Taylor 
V.  Mayor,  4  E.  D.  Smith,  559;  Clancy  v.  Byime,  56  N.  Y., 
129;  Swords  v.  Edgar,  59  id.,  28;  Nolton  v.  TFe^^e?-?!  Ob., 
15  id.,  445;  §  23,  cliap.  446,  Laws  of  1857.)  Notice  to 
defendant  was  not  necessary.  (Barton  v.  Syracuse,  36  N.  Y., 
56;  McCarthy  v.  Syracuse,  46  id.,  197.)  Notice  could  be 
implied  from  the  facts  proved.  {Hamngton  v.  Boston^  114 
Mass.,  241;  Beltmv.  Baxter,  58  N.  Y.,  415;  Weber  v.  J^, 
r:  Cent.,  58  id.,  455;  Blanchard  v.  JVi  j:  (7o.,  59  id,,  292; 
mms  V.  Troy,  59  id.,  507,  508;  Thurber  v.  Bndge  Co.,  60 
id.,  324;  Ileym  v.  Blair,  62  id.,  19;  Todd  v.  Troy,  61  id., 
506.) 

A.  J.  Requier,  for  respondent.  The  Hudson  river  is  not 
a  highway  of  the  city,  for  the  condition  of  which  the  defend- 
ants are  responsible  as  they  are  for  the  streets.  {Griffin  v. 
TJie  Mayor,  9  N.  Y.,  462;  Mills  v.  Brookhjn,  32  id.,  495; 
Duryea  v.  lite  Mayor,  4  Sup.  Ct.  R.  [5  Thomp.  &  Cook], 
512;  In  re  Ellsworth,  53  N.  Y.,  647;  Wilsony.  Tlie  Mayai*, 
1  Den.,  601;  Hines  v.  Lockport,  50  N.  Y.,  283;  Kavunagh 
y.  Brooklyn,  38  Barb.,  234;  Hume  v.  Tlie  Mayor,  47  N.  Y., 
646;  Albany  v.  Cunliff,  2  id.,  173;  Gnffin  v.  The  Mayor, 
9  id.,  462;  Weet  v.  Brockport,  10  id.,  163  note ;  The  People 
V.  ^»any,  11  Wend.,  543;  Griffin  v.  The  Mayor,  9  N.  Y., 
462;  Ilum^  v.  TAe  2/ayor,  47  id.,  646,  647.)    Nothing  short 
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of  express  notice  can  fix  the  liability  of  the  corporate  authori- 
ties for  defects  or  obstructions  in  the  streets,  which,  being 
caused  by  third  persons,  are  latent.     (HarC  v.  Brooklyn^  36 
Barb.,  226;  Hurne  v.  The  Mayor,  47  N.  Y.,  646,  647.)     As 
a  grantee  of  the  right  to  collect  wharfage,  who  has  covenanted 
to  keep  the  pier  in  repair,  the  steamship  company  is  liable 
for  all  diiinages  resulting  from  any  failure  to  keep  it  in  a  safe, 
and  proper  condition.     {Tladway  v.  Bngga,  37  N.  Y.,  256 
Blake  v.  Fen-is,  5  id.,  58;  Kelly  y.  The  Mayor,  11  id.,  432 
Pach  V.  /Same,  8  id,,  222;  Maximilian  v.  Same,  62  id.,  163 
Blake  v.  Ferris,  mpra;  Laughter  v.   Pointer,  5  Barn.  & 
Cress.,    558  ;    Hobbitt  v.   London  and  iV.  W,  li.   Co.,  4 
Excheq.,  257;   Quarmany,  Burnett,  M.  &  W.,  497;  liapson 
V.  Cubitt,  9  id.,  709;  Milligan  v.  Wedge,  12  Adolp.  &  Ellis, 
737;  Allen  v.  Ilayward,  7  id.  [N.  S.],  960,   Wray  v.  Fvana, 
Alb.  Law  Jour.  [March  24,  1877],  236.) 

Earl,  J.  This  action  was  brought  to  recover  damages 
sustained  by  the  plaintiff  in  consequence  of  a  collision  of  his 
steam  tug  with  some  spiles  in  front  of  pier  No.  46,  on  the 
Hudson  river  side  of  New  York.  The  facts  of  the  case  are 
substantially  as  follows :  The  plaintiff  was  engaged  with 
his  tug  in  the  business  of  towing  vessels  in  and  about  the 
harbor  of  New  York,  and  on  the  2d  day  of  September, 
1864,  as  the  tug  was  passing  pier  No.  46,  at  a  speed  of  seven 
or  eight  miles  an  hour,  she  was  suddenly  disabled  by  her 
propeller  coming  in  contact  with  some  spiles  which  had 
fallen  a^vay  from  the  end  of  the  pier,  the  upper  ends  of  which 
extended  out  into  the  river  fifteen  or  twenty  feet,  the  lower 
ends  remaining  fast  in  the  earth.  The  tug  was  considerably 
damaged.  The  pier  belonged  to  the  city  of  New  York ; 
but  it  had  by  lease  granted  to  one  Darrow  the  right  to  col- 
lect wharfage  for  the  use  of  the  pier  for  the  term  of  five 
years,  from  May  1,  1860,  he  agreeing,  during  the  term,  to 
keep  the  pier  in  good  repair,  at  his  own  cost.  Sometime 
prior  to  1864,  The  New  York  Mail  Steamship  Company 
purchased  Darrow's  right  under  his  lease,  and  in  the  latter 
SicKBLS— Vol.  XXXV.         81 


242  Se/iman  v.  The  Mayor.  [Feb., 

Opinion  of  the  Court,  per  Earl,  J. 

part  of  the  year  1863,  caused  some  spiles  to  be  driven  in 
front  of  this  pier,  which  were  fastened  to  it  by  bolts  and 
chains,  as  guards  or  fenders  to  protect  the  pier,  as  well  as 
vessels,  from  damage.  Two  of  these  spiles  had  fallen  away, 
as  above  specified.  How  they  came  to  fall  away,  or  when 
they  fell  away,  does  not  appear.  The  spiles  were  wholly 
•  submerged  in  the  water,  except  at  low  tide.  After  the  in- 
jury to  plaintiff's  tug,  the  outer  ends  were  seen  to  protrude 
from  the  water  about  two  feet.  It  does  not  appear  that  any 
person,  prior  to  the  accident,  had  ever  seen  them  protrude 
from  the  water,  or  that  the  city  officials  had  any  notice  that 
the  spiles  had  fallen  away,  or  that  they  in  any  way  ob- 
structed navigation  of  the  river. 

Under  such  circumstances,  I  am  unable  to  perceive  any 
grounds  for  holding  the  city  liable  for  the  damages  claimed. 

These  spiles  were  not  in  any  street  of  the  city ;  and  hence 
the  liability  of  the  city  can  not  be  based  upon  the  duty  which 
it  owes  to  keep  its  streets  in  a  safe  condition  for  use  by  the 
public. 

The  plaintiff  was  not  attempting  to  use  the  pier,  and 
hence  cannot  base  his  claim  against  the  city  as  owner,  on 
the  ground  that  he  had  the  right  to  assume  that  access  to 
the  pier  was  safe,  at  least  from  any  obstruction  caused  by  the 
pier  itself.  He  was  simply  navigating  the  river,  and  he  had 
no  other  right  than  any  other  navigator  of  that  channel 
would  have. 

The  Hudson  river  is  a  public  highway  for  the  passage  of 
vessels.  But  it  is  not  a  highway  oi*  the  city,  and  it  is  under 
no  duty  to  remove  obstructions  therefrom,  or  to  keep  it  safe 
for  navigation.  It  would  be  liable  to  any  one  injured  by 
obstructions  which  it  should  place  or  cause  to  be  placed  in 
the  river,  the  same  .is  an  individual  would  be  ;  and  if  there 
is  any  liability  in  this  case,  it  is  because  the  city  placed  these 
spiles,  or  caused  or  suffered  them  to  be  placed  or  to  fall  in 
the  river  where  the  accident  happened. 

There  is  not  an  atom  of  proof  that  the  city  ever  had  any- 
thing whatever  to  do  with  these  spiles,  or  that  the  city  was 
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under  any  duty  whatever  in  reference  to  them.  They  were 
driven  by  the  steamship  company,  for  its  purposes.  It  was 
bound  to  take  care  of  them,  and  see  that  they  did  not  fall 
into  the  river  and  obstruct  navigation.  The  city  was  not 
thus  bound.  But  even  if  the  city  owed  the  duty  of  some 
care  as  to  them,  that  duty  could  not  arise  until  it  had  some 
notice  that  the  obstruction  existed.  Here  there  was  no 
express  notice,  and  there  were  no  circumstances  from  which 
the  law  would  imply  a  notice — c^tainly  none  of  the  cir- 
cumstances from  which  juries  have  been  allowed  to  imply 
notice  to  municipal  authorities  of  notorious  obstructions  in 
streets  :  {Todd  v.  City  of  Tivy,  61  N.  Y.,  506;  Requa  v. 
City  of  Rochester,  45  id.,  129.) 

But  further :  If  these  spiles,  after  they  were  driven,  be 
held  to  have  become  part  of  the  pier,  so  that  with  the  pier 
they  belonged  to  the  city,  the  case  would  not  be  different. 
They  were  lawfully  driven,  and  when  standing  were  no 
obstruction  to  navigation.  The  city  could  not  be  made 
liable  for  any  damage  occasioned  by  them,  without  some  fault 
on  its  part.  No  pei'son  can  bo  made  liable  for  damages 
caused  by  a  lawful  structure,  without  some  fault :  {Losee 
V.  Buchanan^  51  N.  Y.,  476.)  What  fault  was  there  here  on 
the  part  of  the  city  ?  There  is  no  proof  that  it  omitted 
any  duty  in  reference  to  the  spiles.  How  or  when  they 
were  loosened  from  the  pier  does  not  appear.  If  they  were 
violently  torn  away  and  thrown  into  the  river  by  some  acci- 
dent, the  city  could  not  be  made  liable  for  any  damage  occa- 
sioned by  them,  without  some  notice.  As  stated  above, 
here  there  was  no  notice,  expressed  or  implied. 

We  can  see  no  ground  for  the  reversal  of  this  judgment, 
and  it  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Mabt  M.  Babcock,  Administratrix,  etc.,  Bcspondent,  v. 
Samuel  Bonnell,  Jr.,  Appellant. 

A  policy  of  insurance  npon  the  life  of  B.,  plaintiff's  intestate,  was  taken 
out  and  delivered  to  defendant  as  collateral  security  for  two  promissory 
notes  against  B.  &  Co.,  amounting  to  $4,678.48.  These  notes  the  court 
found,  were  subsequently  compromised  and  settled,  defendant  i-eceiving- 
from  one  W.  $925  in  full  satisfaction,  ami  sun-endering  the  notes,  which 
were  delivered  toB.  &  Co  ,,who  destroyed  them.  W.  testified  that  he 
purchased  the  notes  of  defendant,  paying  his  own  money,  and  afterward 
delivered  them  to  B.,  on  receiving  the  amount  paid  and  his  expenses. 
B.  paid  the  firat  premium  on  the  policy ;  defendant  paid  those  accruing 
thereafter.  In  an  action  for  an  accounting,  etc.,  Jield,  that  defendant 
was  bound  by  the  settlement,  and  plaintiff  was  entitled  to  the  proceeds 
of  the  i>olicy,  less  the  premiums  paid  and  interost. 

As  to  whether  a  stoppage  in  transitu,  by  a  vendor,  of  goods  sold  on  crodit 
is  to  be  regarded  as  a  rescission  of  the  sale,  or  simply  as  an  assertion 
of  a  right  to  enforce  a  lien  for  the  pui-chase-price,  qttcere. 

Upon  the  theoi*y  that  the  right  is  to  enforce  a  lien,  the  vendor  must  hold 
the  property  until  the  expiration  of  the  credit,  and  be  able  to  deliver  it 
upon  pa>Tnent  of  the  price,  the  purchaser  having  the  right  to  pay  the 
price  and  take  the  property ;  if  not  paid  at  the  time  stipulated,  tEe 
vendor  may  sell  upon  giving  notice. 

The  authonties  as  to  the  principle  upon  which  the  right  of  stoppage  in 
transitu  is  founded  collated ;  the  prevdiling  current  of  American  decisions 
stated  as  favoring  the  theory  of  a  lien. 

(Argued  February  6, 1880;  decided  February  24,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  affirming  a  judg- 
ment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term.  (Reported  below,  12  J.  & 
S.,  568.) 

This  action  was  brought  by  plaintiff  as  administratrix  of 
Charles  A.  Babcock,  deceased,  for  an  accounting  as  to  pay- 
ments of  premium  made  by  defendant  upon  a  policy  of 
insurance  issued  on  the  life  of  said  intestate,  and  alleged  to 
have  been  pledged  by  him  to  defendant  as  collateral  security 
for  a  debt  which  had  been  settled  and  paid,  and  for  an  adju- 
dication that  plaintiff  is  entitled  to  the  balance  of  the  pro- 
ceeds of  the  policy  less  such  payments  and  interest. 
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The  court  found,  in  substance,  that  the  deceased  pro- 
cured the  policy  in  question  in  Februarj^  1870,  he  paying 
the  first  annual  premium ;  that  said  policy  was  delivered 
to  and  received  by  defendant  as  collateral  security  for  an 
indebtedness  to  him  of  Ihe  firm  of  Charles  A.  Babcock  & 
Co.,  upon  two  promissory  notes  amounting  to  $4,678.48, 
and  that  defendant  never  acqiiii*ed  any  interest  in  said  policy 
except  as  aforesaid ;  that  in  April,  1870,  the  indebtedness 
was  <^  satisfied  and  discharged,  the  said  indebtedness  and  the 
said  notes  were  compromised,  settled  and  extinguished;" 
that  **  the  defendant  received  the  sum  of  $925  by  way  of  com- 
promise and  in  full  satisfaction,  settlement  and  discharge  of 
the  said  indebtechicss,  evidenced  by  the  said  two  notes,  and 
thereupon  delivered  up  and  surrendered  the  said  two  notes 
to  one  Joseph  S.  Wheel  right,  who  received  them  on  behalf 
of  said  C.  A.  Babcock  &  Co. ;  that  subsequently  thereto  the 
said  Joseph  S.  Wheelright  delivered  up  and  surrendered 
the  said  notes  to  the  said  firm  of  C.  A.  Babcock  &  Co.,  by 
whom  they  were  destroyed  and  canceled." 

The  court  also  found  that  "  on  the  15th  day  of  Novem- 
ber,  1869,  the  defendant  sold  a  cargo  of  coal  to  said  Charles 
A.  Babcock  &  Co.,  and  took  a  note  in  pajrment  therefor  of 
$1,226.44,  due  March  15,  1870;  the  said  last-mentioned 
cargo  of  coal  was  shipped  to  said  Charles  A.  Babcock  &  Co., 
by  the  schooner  Hepzibah,  on  or  about  the  21st  day  of  Feb- 
ruary, 1870,  the  defendant  through  his  agent,  Edward  Gul- 
lager,  stopi>ed  the  said  last-mentioned  cargo  of  coal  in  transUu, 
took  possession  thereof  and  disaffirmed  the  contract  of  sale 
therefor,  and  on  the  4th  day  of  May,  1870,  sold  the  said  last- 
mentioned  cargo  of  coal  to  one  E.  S.  Farrar."  And,  as  a 
conclusion  of  law,  the  court  foimd  that  plaintiff  was  entitled 
to  the  avails  of  the  policy,  less  the  premiums  paid  thereon 
by  defendant  with  interest. 

Further  facts  appear  in  the  opinion. 

Wm.  W.  Iftles^  for  appellant.  The  stoppage  of  the  goods 
in  transitu  was  not  a  rescission  of  the  contract.     (Jlodffson 
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V.  Loi/,  7  Term.  R,  445;  Tezse  v.  Wraij,  3  East,  93;  Lick- 
barrow  V.  Maaon^  6  id.,  25,  note  j  Ex  jparte  Grwyrme^  12 
Ves.,  379;  Martinddle  v.  Smith,  1  Q.  B.,  389;  Edwards  v. 
Brewer,  2  M.  &  W.,  378;  James  v.  G^rz^^n,  2  id.,  632;  1 
Pars.  Admir.,  484,  note ;  Hunn  v.  Bowne,  2  Cai.,  38,  42; 
Rowley  y.Bigelow,  12  Pick.,  307,  313;  Stanton  v.  Eager,  16 
id.,  467,  475;  A)7ioId  v.  Delano,  4  CusL,  33;  Hatch  v.  iin- 
co/n,  12  id.,  31,  32;  NewhaU  v.  Farya^,  13  Me.,  93;  S.  G, 
15  id.,  374;  Rogers  v.  Tltomas,  20  Conn.,  53;  Jordan  v. 
James,  5  Ohio,  88.)  The  vendor  may  sue  for  the  price  of 
the  goods,  notwithstanding  he  has  stopj^ed  them  in  transitu, 
provided  he  is  ready  to  deliver  them  on  demand  and  pay- 
ment. {Kyrmr  v.  Sewercross,  1  Camp.,  109;  2  Kent's  Com., 
541;  Ilainis  v.  Pratt,  17  N.  Y.,  263;  Litt  v.  Coivley,  7 
Taunt,  169;  Hoist  \.  Pownal,  1  Esp.,  240;  NewhaU \.Var^ 
ga^,  7  Mc.,  93;  Moitram  v.  Hyer,  5  Denio,  629;  Oppenheim 
V.  Russell,  3  B.  &  P.,  42;  Pai-s.  on  Cont.,  596,  63 1.)  Defend- 
ant  never  released .  Balxiock,  but  couid,  even  at  law,  have 
recovered  the  residue  of  his  debt.  {Home  Ins,  Co.  v.  Watson, 
59  N.  Y.,  390;  Bliss  v.  Sdiwartz,  65  id.,  444;  Bunge  v. 
Koop,  48  id.,  225.) 

Julien  T.  Davis,  for  respondent.  Defendant's  rights  in 
the  policy  in  suit  are  those  of  an  assignee.  {Greefield  v. 
Mass,  Mut.  Ins,  Go.,  47  N.  Y.,  430;  Grosvenor  v.  Atlantic 
Fire  Ins,  Co,,  17  id.,  391;  Mallory  v.  Traveler^  Lis.  Co., 
47  id.,  52.)  The  plaintiff  was  entitled  to  the  relief  of  an 
accounting  with  the  defendant.  {Holland  v.  Smith,  6  Esp., 
11;  Lea  v-  Hinton,  19  Beav.,  324;  3  Big.  Ins.  Co.,  88; 
Norland  v.  Isaac,  20  id.,  389;  2  id.,  414;  Drisdale  v. 
Pigot,  8  DeG.,  McN.  &  G.,  546;  Courtney  v.  Winght,  2 
Gifford,  337  ;  3  Big.  Ins.  Co.,  98;  Bruce  v.  Gardner,  8  R. 
Eq.  Cases,  430;  Knox  v.  Turner,  9  id.,  155.)  Upon  the 
accounting  between  plaintiff  and  defendant,  the  defend- 
ant was  properly  denied  any  credit  by  reason  of  the  two 
elder  notes,  because  they  had  been  paid.  {Stilwell,  v. 
Mut.  Life  Ins.   Co.,  72  N.  Y.,  385;    Potter  v.    Ca/yew- 
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ter,  71  id.,  74;  Hai/s  v.  3Iiller,  70  id.,  112;  Pollock  on 
Contracts  [2d  ed.,  Loudon,  1878],  164,  165;  Foster  y.Daw- 
ber,  6  Exch.,  839;  S.  L.  C,  433,  et  aeq.;  Canibei^  v. 
Ware^  555.)  The  indebtedness  of  C.  A.  Babcock  &  Co,, 
for  the  cargo  of  the  schooner  **  Hepzibuh,"  was  canceled  by 
its  stoppage  in  transitu,  {Clay  v.  IIaii*ison^  10  B.  &  C, 
106;  Langfordy.  Tiler,  3  Salkeld,  113;  Bell's  Coramen- 
taries  on  the  Law  of  Scotland,  vol.  1,  p.  231  [5th  ed.]  ;  The 
Constantia,  6  Rob.  Ad.,  321;  Jenkins  v.  Wybom^  8  Scott's 
N.  R.,  505;  McEdward  v.  Smithy,  2  II.  L.  C,  309,  328; 
Gibson  v.  CavriUhers,  8  M.  &  W.,  321,  335;  Jaffray  et  al. 
[Stein^s  Creditors']  v.  Allan,  3  Paton  As.  Ciises,  191;  2  Kent's 
Commentaries,  541.)  No  estoppel  could  arise  upon  the 
statement  by  Babcock,  of  his  opuiion  on  a  matter  of  law, 
under  the  circumstances  existing  in  this  case.  {Bush  v. 
Hewett,  4  N.  Y.  Leg.  Ob.,  384;  Moorev.  Hitchcock,  4  Wend., 
293;  May  v.  Coffin,  4  Mass.,  347;  Warder  v.  Tucker,  7 
id.,  44^;  Freemany,  Boynton,  7  id.,  483;  Solomon  v.  Solo* 
man,  2  Ga.,  30.) 

Church,  Ch.  J.  The  finding  of  the  trial  judge  that  the 
policy  was  taken  out  and  delivered  to  the  defendant  as  col- 
lateral security  for  the  payment  of  the  indebtedness  of 
Babcock  &  Co.  to  him  was  warranted  by  the  evidence.  No 
other  conclusion  could  be  arrived  at,  and  the  evidence  is 
substantially  undisputed. 

Some  yeara  afterwards  Mr.  Babcock  expressed  a  desire 
not  to  be  I'egarded  as  having  an  interest,  and  stated  that  the 
entire  interest  was  in  the  defendant ;  but  I  do  not  think  that 
this  expi'ession,  under  the  circimistances,  would  have  the 
effect  of  a  release,  or  create  an  estojppel.  There  is  no  dispute 
that  at  the  time  the  policy  w<as  taken  out,  there  was  an 
indebtedness  in  favor  of  the  defendant  agauist  Babcock  & 
Co.,  evidenced  by  two  notes,  amounting  to  $4,678.48.  The 
policy  was  issued  in  February,  1870,  and  it  is  claimed  and 
found  that  in  April,  1870,  these  notes  were  compromised 
and  settled,  and  that  the  defendant  received  from  one  Wheel- 
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right,  OH  behalf  of  Babcock  &  Co.,  $925  in  money,  in  full 
satisfaction  and  discharge  of  said  indebtedness,  and  delivered 
and  surrendered  said  notes  to  him,  and  that  they  were  after- 
wards delivered  up  to  Babcock  &  Co.,  who  destroyed  and 
canceled  them.  "VVheelright  testified  that  he  purchased  the 
notes  of  the  defendant,  and  paid  his  own  money,  and 
delivered  them  to  Babcock  &  Co.  upon  being  repaid  that 
amount  and  his  expenses.  In  either  view  we  think  the  debt 
was  discharged.  It  was  an  executed  accord.  Nothing 
remained  cxccutoiy,  and  it  operated  as  a  full  satisfaction. 
A  mere  promise  to  accept  less  than  the  full  amount  of  a 
debt  although  the  sum  promised  has  been  paid  h:is  been  held 
not  suflScicnt ;  but  when  the  security  has  been  surrendered, 
or  some  act  done  of  a  like  nature,  there  is  no  reason  in  law 
or  morals,  why  the  party  should  not  be  bound.  {liromer  v. 
Hezm,  75  N.  Y.,  574.) 

It  may  be  that  the  defendant  intended'^to  hold  the  policy 
of  insurance  to  indemnify  him  for  the  deficiency,  but  there 
was  no  agreement  to  that  effect,  and  the  defendant's  letters 
indicate  that  he  had  regarded  the  debt  fully  released  and 
canceled.  The  defendant  claims  also  to  hold  the  policy  as 
security  for  the  balance  of  an  additional  indebtedness  of 
$1,226.44  and  interest,  after  applying  the  puocecds  of  a 
cargo  of  coal,  the  finding  in  respect  to  which  is  here  inserted  : 
"  Fourth.  On  the  15th  day  of  November.  1869,  the  defend- 
ant  sold  a  cargo  of  coal  to  said  Charles  A.  Babcock  &  Co., 
and  took  a  note  in  payment  therefor  of  $1,226.44,  due 
March  15,  1870  ;  the  said  last-mentioned  cargo  of  coal  was 
shipix)d  to  said  Charles  A.  Babcock  &  Co.,  by  the  schooner 
Hepzibah,  on  or  about  the  21st  day  of  February,  1870,  the 
the  defendant  through  his  agent,  Edward  Gullager,  stopped 
the  said  last-mentioned  cargo  of  coal  in  transitu^  took  pos- 
session thereof  and  disaffimi^d  the  contract  of  sale  therefor, 
and  on  the  4th  day  of  May,  1870,  sold  the  said  last-men- 
tioned cargo  of  coal  to  one  E.  S.  Farrar."  If  this  finding 
can  be  sustained  as  a  finding  of  fact,  it  disposes  of  any  claim 
for  the  debt.     If  the  disaffirmance  of  the  contract  of  sale  of 
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the  coal  depends  as  matter  of  law  upon  the  stoppage  of  the 
coal  in  transitu,  then  a  more  diiBcult  and  doubtful  question 
is  presented.  Every  intendment  is  in  favor  of  the  findings 
of  fact,  and  findings  may  be  implied  if  warranted  by  the 
evidence  to  sustain  a  judgment.  The  evidence  as  to  the 
stoppage  of  the  coal,  as  to  the  possession  of  the  defendant, 
and  the  sale  thereof  by  him  does  not  present  the  facts  as 
clearly  as  would  be  desirable  upon  this  question.  If  the 
defendant  took  possession  of  the  coal  in  the  exercise  of  the 
right  of  stoppage  m  transitu,  and  sold  the  same  without 
notice  to  Babcock  &  Co.,  and  without  their  consent,  and 
especially  before  the  debt  was  due,  an  inference  of  an  inten- 
tion to  disaffirm  the  contract  of  sale  might  be  drawn,  because 
upon  the  theory  that  this  right  is  to  enforce  a  lien,  as  claimed 
by  the  defendant,  he  must  hold  the  property  until  the  expi- 
ration of  the  credit,  and  be  able  to  deliver  it  upon  payment 
of  the  price,  and  the  vendee  has  the  right  to  pay  the  price, 
and  take  the  property.  According  to  that  theory  the  credit 
is  not  abrogated,  nor  the  sale,  but  the  vendor  is  {)ermitted 
to  re-take  the  possession  of  the  property,  and  hold  it  as  secu- 
rity until  the  price  is  paid.  If  not  paid  at  the  time  stipu- 
lated the  vendor  in  analogy  to  other  cases  of  lien,  may  sell 
the  property  upon  giving  notice. 

The  general  rule  upon  the  theory  of  a  lien,  must  be  that 
the  vendor  having  exercised  the  right  of  stoppage  in  transitu^ 
is  restored  to  his  position  before  he  parted  ^ith  the  posses- 
sion of  the  property.  The  property  is  vested  in  the  vendee, 
and  the  vendor  holds  possession  as  security  for  the  payment 
of  the  purchase-price.  If  therefore  the  defendant  sold  the 
coal  without  notice  or  consent,  or  if  with  consent  of  the  ven- 
dees with  the  undei-standing  that  the  sale  was  to  be  deemed 
rescinded  the  finding  would  be  justified,  and  the  defendant 
would  have  no  claim  upon  this  note. 

The  coal  was  sold  to  one  Farrar,  and  a  bill  of  sale  thereof 

made  by  the  defendant*  and  he  received  the  purchase-money. 

The  coal  was  sold,  and  the  bill  of  sale  and  payment  were  not 

made  until  April,  after  the  note  became  due,  and  there  is 
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some  conflict  in  the  evidence  whether  it  was  made  with  the 
knowledge  or  consent  of  Babcock  &  Co.,  or  not. 

As  to  the  legal  question,  although  the  right  of  stoppage 
in  transUu  has  been  recognized  in  England  for  nearly  two 
hundred  years,  there  is  great  confusion  in  the  books  as  to  the 
origin 'of  the  right,  and  the  principles  upon  which  it  is 
founded.  As  late  as  1841  Lord  Abinger  said,  that 
**  although  the  question  of  stoppage  in  transitu  had  been  as 
frequently  raised  as  any  other  mercantile  question  within  the 
last  hundred  yeai's,  it  must  be  owned  that  the  principle  on 
which  it  depends  has  never  been  either  settled  or  stated  in  a 
satisfactory  maimer. 

'  **  m  courts  of  equity  it  has  been  a  received  opinion  that 
it  was  'bmided  on  some  principle  of  common  law.  In 
courts  of  law  it  is  just  as  much  the  practice  to  call  it  a  prin- 
ciple of  equity  which  the  common  law  has  adopted." 

Mr.  Pai'sons,  in  his  work  on  Admiralty,  says,  there  are 
three  ways,  in  either  of  which  it  might  be  supposed  that' the 
law  of  stoppage  entered  into  the  law  of  England.  One, 
that  it  is  based  upon  the  civil  law  by  which,  in  case  of  a 
sale,  the  property  does  not  pass  to  the  buyer  nntil  he  has 
possession  of  the  goods.  It  would  follow  that  the  seller 
would  continue  the  owner  mitil  they  reach  the  buyer,  and 
that,  by  the  insolvency  of  the  latter,  the  goods  would  remain 
the  property  of  the  former.  By  the  common  law  a  sale 
does  of  itself  pass  the  property  to  the  buyer,  without  deliv- 
ery. Another  way  is  by  implyuig  a  right  of  rescinding  the 
contract  of  Siile  in  case  of  insolvency,  and  that  the  act  of 
stoppage  was  an  exercise  of  that  right,  and  a  third  way  is 
by  implying  constructive  possession  in  the  seller  for  the 
purpose  of  a  lien,  to  be  enforced  by  the  act  of  stoppage,  or, 
in  other  words,  that  this  right  is  an  enlargement  of  the 
common  law  right  of  lien.     (Parsons  on  Admiralty,  479,) 

The  rule  seems  not  to  have  been  settled  in  1842.  Parke, 
B.,  said :  **  What  the  effect  of  stoppage  in  transitu  is, 
whether  entirely  to  rescind  the  contract,  or  only  to  replace 
the  vendor  in  the  same  position  as  if  he  had  not  parted  with 
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the  possession,  :uid  eutitle  him  to  hold  the  goods  until  the 
price  be  paid  down,  is  a  point  not  yet  fully  decided,  and  there 
are  difficulties  attending  each  construction." 

Mr.  Bell,  in  his  Commentaries  on  the  Law  of  Scotland, 
fiivors  the  doctrine  of  rescission.  He  says :  **  Although 
there  are  many  difficulties  either  way,  it  appeal's,  on  the 
whole,  most  consistent  with  the  great  lines  of  this  doctrine 
of  stoppage  in  transitu,  that  the  seller's  security' over  the 
goods  sold,  though  perhaps  in  a  large  sense  of  the  nature  of 
a  lien,  is  given  by  equity  originally  on  the  condition  that  the 
seller  shall  take  back  the  goods,  as  if  the  contract  were  ab 
initio  recalled." 

There  ai-e  some  other  authorities  favoring  the  same  View, 
and  there  are  othera  that  favor  the  theory  of  a  lien.  {Feise 
V.  Wraf/,  3  East,  93;  Ux  parte  Gwynne,  12  Vesey,  Jr., 
379;  6  Eiist,  21,  note.) 

Mr.  Parsons  says  that  the  earlier  English  cases  sustain  the 
doctrine  of  a  lien,  and  intimates  that  later  authorities 
changed  the  ground  to  that  of  rescission,  but  that  the  latest 
returned  to  the  original  doctrine.  (Pai-sons  on  Admiralty, 
481.)  Whatever  uncertainty  there  may  bo  as  to  the  rule  in 
England,  the  decisions  in  this  country  are  quite  prepondera- 
ting in  favor  of  the  theory  of  a  lien.  {Rowley  v.  Bigelow, 
12  Pick.,  307;  Stanton  v.  Eager,  16  id.,  467-475;  Arnold 
y.  Delano,  4  Cush.,  33,  39;  Newhally,  Vargas,  13  Maine, 
93;  S.  C,  15  id.,  314,  and  cjises  cited;  Bogei^s  v.  Tfcomas, 
20  Conn.,  53;  Ellis  v.  James,  5  Ohio  E.,  88-98;  Harris  v. 
Pratt,  17  N.  Y.,  263,)  The  elementary  writers  favor  the 
same  view.  (2  Keut^s  Cora.,  541;  Pai-sons  Ad.,  483;  Par- 
sons on  Contracts,  598.)  The  question  has  never  been,  that 
I  am  aware,  definitely  decided  in  this  State.  As  an  original 
question  the  doctrine  of  rescission  commends  itself  to  my 
judgment  as  being  more  simple,  and,  in  most  cases,  more 
just  to  both  parties  than  the  notion  that  the  act  of  stoppage 
is  the  exercise  of  a  right  of  lien,  but  in  deference  to  the  pre- 
vailing current  of  authority,  I  should  hesitate  in  attempting 
to  oppose  it  by  any  opinion  oP  my  own,  and  for  that  reason 
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I  do  aot  deem  it  necessary  to  state  the  grounds  which  influ- 
ence my  judgment. 

It  is  found  as  a  fact  that  the  policy  was  delivered  to  the 
defendant  as  collateral  security  for  tlie  payment  of  the  first 
two  notes  referred  to  only,  **and  that  the  defendants  never 
acquii-ed  or  had  any  interest  in  said  policy  or  in  the  moneys 
to  accrue  or  become  payable  thereon,  except  as  a  ci'editorof 
tlie  said  fk'ra,  and  to  the  extent  of  his  claim  upon  the  afore- 
said two  notes  against  the  said  firm."  The  evidence  justi- 
fied this  finding.  The  letter  of  the  defendant  of  MaiX5h  1, 
1876,  shows  that  he  did  not  then  suppose  that  he  had  any 
legal  indebtedness  against  Babcock  &  Co.  At  the  time  the 
policy  was  issued  the  cargo  of  coal  for  which  the  last  note 
was  given  was  in  possession  of  the  defendant  as  he  claimed, 
and  had  not  been  disposed  of,  so  that  the  balance,  even  if 
Babcock  &  Co.  were  liable  for  it,  could  not  then  be  known, 
and  in  March  after,  in  a  letter  to  the  defendant,  introducing 
Mr.  Whech-ight,  Babcock  &  Co.  Siiy  :  **  We  will  avail  our- 
selves of  the  opportunity  to  have  him  ai'range  for  the  settle- 
ment of  your  claim  against  us,  leaving  in  abeyance  the  cargo 
of  Hepzil)ah,  and  the  note  given  in  settlement  of  the  same." 

The  testimony  of  the  insurance  agent  is  to  the  eflect  that 
the  policy  was  delivered  to  secure  a  fixed  indebtedness,  which 
could  only  refer  to  the  first  two  notes.  We  are  of  opinion 
therefore  that  the  defendimt  has  no  lien  upon  this  money  to 
secure  the  balance  of  the  note  given  for  that  cargo  of  coal, 
even  if  Babcock  &  Co.  are  liable  for  it. 

It  follows  that  the  judgment  must  be  aflSrmed. 

All  concur,  except  Earl,  J.,  dissenting. 

Judgment  affirmed. 
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Chandleb  J.  Wells  et  al.,  Appellants,  v.  The  City  op     iia  a» 
Buffalo,  Respondent. 

An  action  cannot  be  maintained  to  set  aside  an  asse&^mient,  bs  a  cloud  on 
title,  on  the  gix)and  that  the  act,  under  which  the  assessment  was  laid, 
is  unconstitutional.  If  the  act  is  unconstitutional,  the  assessment  is  void 
upon  its  face,  and  sp  is  not  a  cloud  un  plaintiff's  title. 

(Argfued  February  6, 1880 ;  decided  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Coui-t,  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  defendant,  entered  upon  a  decisi9n  at  Special  Term 
of  the  Superior  Court  of  Buffalo ;  the  case  having  been 
removed  to  the  Supreme  Court  under  section  ^73  of  the 
Code  of  Civil  Procedure.     (Reported  below,  14  Hun,  438.) 

This  action  was  brought  to  set  aside  an  assessment  for  a 
local  improvement  upon  lands  of  plaintiff,  in  the  city  of 
Buffalo.  The  assessment  was  laid  in  pursuance  of  chapter 
369  of  the  Laws  of  1875  ;  plaintiff  alleged  that  the  act  was 
violative  of  section  17,  article  3  of  the  State  Constitution. 

Frank  M.  Loomia^  for  appellants.  Chapter  369  of  Laws 
of  1875  is  imconstitutional  and  void.  (Const,  art.  3,  §  17; 
Guest  V.  City  of  Brooklyn^  8  Hun,  98;  People  ex  rel.  v. 
Lawrence,  3G  Barb.,  177;  Steicart  v.  Palmer,  74 N.  Y.,  183.) 

P.  A.  MaUeson,  for  respondent  Chapter  369  of  the  Laws  • 
of  1875  is  not  in  violation  of  section  17  of  article  3  of  the 
constitution.  (People  ex  rel.  The  Board  of  C&mmissianera 
of  Washington  Park  v.  Banks,  67  N.  Y.,  668;  People  v. 
Learned,  5  Ilun,  620;  Tlie  People  ex  rel.  Stevens  v.  Iloyt,  7 
id.,  39;   Conner  v.  The  Mayor,  etc.,  5  N.  Y.,  293.) 

Rapallo,  J.  .The  sole  ground  upon  which  the  assessment 
complained  of  is  sought  to  be  set  aside  being  that  the  act 
authorizing  it  is  unconstitutional,  this  action  cannot  be  main- 
tained.    If  the  act  is  unconstitutional  no  assessment  imposed 
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under  it  can  be  a  cloud  upon  the  plaintiffs'  title.   It  is  void  upon 
its  face.     If  the  act  is  constitutional  the  assessment  is  valid. 
In  either  case,  therefore,  the  cotuplaint  was  properly  dis- 
missed.    (Stewart  v.  Palmer,  74  N.  Y.,  183.) 
The  judgment  should  be  affirmed,  with  costs. 


,  80    2M 

rgj-^  The  People  ex  rel.  The  Bay  State  Shoe  and  Leathek 

ISJS^  CioMPANY,    Respondents,   v.   Thomas    McLean   et    al., 

Assessors,  etc.,  et  al.,  Appellants. 

•  Foreign  corporations  are  included  in  the  provision  of  the  act  of  1855  in 
relation  to  the  assessment  and  collection  of  taxes  (chap.  37,  Laws  of 
1855),  which  provides  that  all  non-resident  •*  pei*?ons  and  associations  '* 
doing  busine£<s  in  this  State  **  shall  be  assessed  and  taxed  on  all  sums 
invested  in  any  manner  in  said  business  the  same  as  if  they  were  resi- 
dents.*' 

Under  this  act,  a  foreign  coi*poration  doing  business  in  this  State,  and  hav- 
ing a  principal  office  or  i>lace  for  the  transaction  of  that  business,  is  to  be 
assessed  upon  all  sums  invested  thei*ein,  as  the  pei<sonal  estate  of  a 
domestic  corporation  is  assessed  (1  R.  S.,  390,  §  6),  i.  c,  in  the  town  or 
ward  where  such  principal  office  or  place  of  business  is  located,  without 
regard  to  the  sitiLS  of  the  property. 

"Where,  therefore,  certain  materials  and  machinery  belonging  to  the  rela- 
tor, a  foi^eign  corporation  doing  business  in  this  State,  and  having  only 
one  office  for  the  transaction  of  its  financial  concerns,  which  was  in  the 
city  of  New  York,  was  assessed  and  taxed  in  the  town  of  O.,  to  H.,  an 
agent  of  the  corporation  and  also  a  resident  of  that  town,  who  had 
charge  of  the  property  therein,  for  the  pui-^wses  of  the  business  of  the 
corpoi*ation,  held,  that  no  assessment  upon  the  property  could  be  made 
save  in  the  city  of  New  York ;  that  the  assessors  of  said  town  had  no 
jurisdiction ;  and  that  the  assessment  was  void. 

A  certiorari  to  correct  the  aasessment-roll,  by  striking  out  the  illegal 
assessment,  was  issued  after  the  assessors  had  completed  the  roll  and 
delivered  it  to  the  supervisor  of  the  town.  This  fact  appearing  on  the 
return  to  the  writ,  a  supplemental  writ  was  issued  to  the  supen^sor, 
commanding  him  to  bring  the  roll  into  couri,  which  was  done,  and  a 
hearing  was  then  had  on  both  writs,  on  the  merits.  The  objection  that 
the  writ  was  not  the  proper  remedy  because  of  the  fact  that  the  roll  had 
passed  out  of  the  hands  of  the  assessors  was  not  raised.  Held,  that  the 
defendants  wei*e  concluded  from  raising  it  here. 

(Argued  February  6, 1880;  decided  February  24, 1880.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  alBSrming  an  order 
of  Special  Term,  directing  defendant  Hoag,  supervisor  of 
the  town  of  Odsining,  in  the  county  of  Westchester,  to 
strike  out/  from  the  assessment-roll  of  that  town  for  the  year 
1878  an  assessment  made  by  the  defendants,  the  assessoi-s  of 
said  town,  of  certain  personal  property  in  the  town  belonging 
to  the  relator,  the  Bay  State  Shoe  and  Leather  Company. 
(Reported  below,  17  Hun,  204.) 

The  relator  is  a  foreign  corporation,  created  under  and 
by  virtue  of  the  laws  of  Massachusetts,  and  having  its  prin- 
cipal **  office  for  transacting  the  financial  concerns  of  the 
company  "  in  the  city  of  New  York  ;  it  had  no  other  office 
for  transacting  its  financial  affiiii-s  within  the  State  of  New 
York.  It  owned  certain  materials  and  machinery  situated 
within  the  precincts  of  the  State  prison  at  Sing  Sing,  in  the 
town  of  Ossining,  county  of  Westchester,  used  for  the 
mimufacture  of  boots  and  shoes  by  the  labor  of  convicts  in 
said  prison,  and  such  materials  and  machinery  were  there 
for  that  purpose.  The  boots  and  shoes  so  manufactured  were 
the  property  of  the  relator,  which  had  no  other  personal 
property  in  said  town  save  as  specified..  The  defendants, 
assessoi-s  of  the  town  of  Ossining,  assessed  this  property  as 
against  one  Thos.  Hapgood,  a  resident  of  the  town,  claim- 
ing that  said  Hapgood  was  the  agent  of  the  relator.  The 
form  of  said  assessment  was  as  follows  : 

**  Hapgood,  Thos.,  for  property  in  his  possession  as  agent 
for  the  Bay  State  Shoe  and  Leather  Company,  stock  and 
machinery,  $16,000." 

After  completing  the  assessment-roll,  notice  was  duly 
given  of  the  time  and  place  for  the  review  of  said  assess- 
ments. At  the  proper-  time  and  place,  the  relator  appeared 
by  attoniey,  and  asked  that  the  assessment  against  its  prop- 
erty be  stricken  from  the  roll,  on  the  ground  that  it  was 
improperly  made,  and  was  illegal  and  void.  This  application 
was  denied.  The  relator  then  procured  a  wi-it  of  certiorari 
to  review  the  action  of  the  assessoi's.    To  this  writ  return 
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was  made  of  the  assessment,  and  proceedings  had  before 
the  assessoi-3 ;  and  that  the  roll  had  been  duly  certified  and 
delivered  by  the  assessoi-s  to  the  supervisor.  A  supplemen- 
tal writ  was  then  obtamed,  dh'ected  to  the  supervisor,  requir- 
ing him  to  return  the  assessment-roll  to  the  court,  which 
was  done. 

The  case  was  heard  upon  the  merits,  no  objection  being 
made  in  any  form  that  the  remedy  by  certiorari  was  not  the 
proper  one,  because  of  the  fact  that  the  assessors  had  com- 
pleted the  roll  and  delivered  it  to  the  supervisor  before  the 
orginal  writ  was  issued. 

3L  L.  Cobby  for  appellants.  The  writ  of  certiorarij^di- 
rectcd  to  the  assessors,  should  have  been  quashed  by  the 
Special  Term,  when  it  appeared  by  the  return  that  the  assess- 
ment-roll had  been  delivered  to  the  supervisor  before  the 
writ  was  served  upon  them.  {People  ex  rel.  Marsh  v.  De- 
toncy,  49  N.Y.,  655;  Peqpfe  v.  iJedt/y,  43  Barb.,  540;  People 
ex  rel.  Geo.  Laws  v.  Gommissioners  of  Taxes^  9  Hun,  609.) 
The  writ  directed  to  the  supervisor  of  the  town  of  Ossining, 
should  not  have  been  granted,  and  should  have  been  quashed 
on  the  return,  for  the  reason  that  the  supervisor  had  no 
power  or  duty,  with  reference  to  the  assessment-roll,  except 
to  deliver  it  to  the  board  of  supervisors.  {People  ex  rel. 
Law  V.  GommissioTiers  of  Taxes,  9  Hun,  609.)  The  writ  of 
certiorari  only  goes  to  review  the  proceedings  of  inferior  tri- 
bunals, exercismg  judicial  functions.  {People  v.  The  Board 
of  Supervisors  of  Livingston  GourUy,  43  Barb.,  232;  People 
V.  Mayor  of  New  York,  2  Hill,  10;  People  v.  Betts^  55  N. 
Y.,  600.)  The  assessment  against  Hapgood  was  exactly  in 
accordance  with  the  provisions  of  the  statute  on  that  subject, 
(§  5,  art.  1,  of  title  3,  chap.  13,  of  part  1  of  the  Revised 
Statutes ;  1  R.  S.  [5th  cd.],  908;  Hoyt  v.  Gommissioners 
of  Taxes,  23  N.  Y.,  232.) 

Charles  H.  Winfield,  for  respondent.  The  property  of 
the  relator,  a  foreign  corpoi-ation,  must  be  taxed  the  same  as 
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if  it  were  a  resident  corporation.  (1  B.  S.  [6th  ed.],  935, 
as  amended  by  Laws  of  1855,  chap.  87,  ^  1;  British  Com. 
Life  Ins.  Co.  v.  Cammirs,  1  Keyes,  803;  S.  C,  1  Abb.  Ct. 
App.  Dec.,  199;  S.  C,  28  How.  Pr.,  41.)  *  The  words  "all 
persons  and  associations,"  in  the  act  of  1855,  have  been 
construed  to  inchide  foreign  corporations.  {British  Covru 
Life  Ins.  Co.  v.  Comm^rs,  supra  /  1  R.  S.  [6th  ed.],  935.) 
Since  the  assessors  had  no  power  or  jurisdiction  to  make  the 
assessment  against  the  property  of  the  relator,  their  actiou 
may  be  reviewed  by  this  court  as  the  supreme  authority. 
{People^  etc.,  v.  Reddy,  43  Barb.,  639;  8tarr  et  alv.  Tru^ 
tees  of  Rochester,  6  Wend.,  565;  Le  Roy  v.  The  Mayor,  20 
J.  R.,  430;  Wilsm  v.  The  Mayor,  etc.,  4  E.  D.  Smith,  675.) 
The  court  has  power  to  correct  the  assessment-roll  at  any 
time  before  it  has  passed  beyond  the  jurisdiction  of  the  board 
of  supervisors,  either  in  the  hands  of  the  assessors,  or  after 
its  delivery  to  the  supervisors.  {People,  etc.,  v.  Reddy,  43 
Barb.,  599 ;  R.  S.,  part  1,  chap.  13,  tit.  2,  §  33 ;  1  B.  S- 
[6th  ed.],  940.) 

Akdbews,  J.  The  general  scheme  of  the  statute  for  the 
assessment  of  the  property  of  corporations  other  than  real 
estate,  for  the  purposes  of  taxation,  is  to  assess  their  capital 
at  its  actual  value,  and  their  surplus  funds,  deducting  there* 
from  the  value  of  their  real  estate,  {uid  of  shares  of  other  cor< 
porations  held  by  them,  liable  to  taxation.  (1  R.  S.,  414, 
Laws  of  1853,  chap.  654;  id.,  1857,  chap.  456;  People  v; 
Board  of  Assessors,  39  N.  Y.,  81.) 

It  is  in  this  way  that  the  general  prescription  of  the  statute 
(1  R.  S.,  390,  §  6),  subjecting  to  assessment  and  taxation 
"  all  the  personal  estate  of  every  incorporated  company,"  is 
to  be  carried  out.  The  scheme  docs  not  look  to  any  valua-. 
tion  of  the  specific  chattels  or  personal  estate  of  corporation^ 
as  such.  The  real  estate  of  corporations  is  to  be  assessed  in 
the  town  or  ward  where  it  is  situated  (§  6),  and  after  deduct* 
ing  from  the  value  of  the  capital  and  surplus,  the  value  of 
their  real  estate  and  shares  in  other  corporations,  the  sum 
SiCKBLS— Vol.  XXXV.        83 
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pemaiuing,  necessarily  represents  the  entire  personal  estate 
of  the  coqjoration,  which  ought  justly,  or  Which  by  the 
true  constiuction  of  the  statute  can  be  subjected  to  taxa- 
tion. 

The  place  of  assessment  of  the  personal  estate  of  corpora- 
tions, is  dednitcly  prescribed.  The  statute  is  tliat  it  **  shall 
be  assessed  in  tlie  town  or  ward  where  the  principal  office  or 
place  for  transacting  the  financial  concerns  of  the  company 
shall  be  ;  or  if  such  company  have  no  principal  office,  or  place 
for  transacting  its  fiuaiicial  concerns,  then  in  the  town  or  ward 
where  the  operations  of  such  company  shall  be  carried  on." 
(§  6.)  In  the  ca^so  of  a  corporation  which  has  a  principal  office 
or  place  for  transacting  its  financial  concerns,  it  is  plain  tliat 
the  place  where  the  office  is  located  is  the  place  of  assessment 
of  its  personal  estate,  irrespective  of  its  actual  szlus.  The  law 
provides  for  its  taxation  there  on  a  complete  and  full  valua- 
tion. It  takes  no  notice  of  the  actual  location  of  the  prop- 
erty, whether  it  is  at  the  place  where  the  assessment  is  made, 
or  elsewhere  within  the  State,  in  the  hands  of  agents  or  other- 
wise. It  necessarily  follows  from  the  system  for  taxing  the 
personal  estate  of  coi-porations,  that  the  genenil  provision  of 
the  statute  (1  K.  S.,  389,  §5),  authorizing  the  assessment  of 
personal  estate  in  the  possession  of  an  agent,  etc.,  to  be  made 
against  such  agent,  in  the  same  way  as  if  he  was  the  owner, 
can  have  no  application  to  corporations  liable  to  taxation  on 
their  capital,  whose  property  is  in  the  hands  of  agents,  but 
which  have  a  principal  office  within  the  State.  Otherwise 
double  taxation  would  or  might  result,  which  could  not  have 
been  intended.  The  statute  contemplates  a  single  assessment 
and  taxation  at  a  specified  place,  of  the  entire  pei*sonal  estate 
of  corporations,  by  the  assessment  and  taxation  of  their  capital 
and  suiplus,  as  representing  it,  without  regard  to  the  actual 
situs  of  the  property. 

The  statutory  system  to  which  we  have  referred,  how- 
ever, only  regulates  .the  taxation  of  domestic  coqiorations. 
It  is  inapplicable  to  foreign  coqjorations.  The  taxation 
of  such  corporations  by  taxing  their  entire  capital  and 
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surplus  would  hi  most  aises  be  manifestly  unjust,  us  it 
seldom  happens  that  their  capital  is  wholly  employed  within 
our  jurisdiction.  Prior  to  the  statute  of  1855  (chap.  37),  the 
property  of  foreign  corpomtions  in  the  hands  of  agents  here 
(not  specially  exempted)  could  be  assessed  and  tjixed  as  the 
property  of  the  agent,  under  the  general  provision  relating 
to  the  2issessment  of  property  in  possession  of  agents.  (1  R. 
S.,  389,  §  5.)  The  act  of  1855  introduced  a  new  prevision 
into  our  system  of  taxation,  in  respect  to  the  taxation  of  non- 
residents. It  provides,  that  **all  persons  and  associations 
doing  business  in  the  State  of  New  York,  as  merchants, 
bankers,  or  otherwise,  either  as  principals  or  partners, 
whether  special  or  otherwise,  and  not  residents  of  the  State, 
shall  be  assessed  and  taxed  on  all  sums  invested  in  any  man- 
ner in  8:iid  business,  the  same  as  if  they  were  residents  of  this 
State ;  and  said  taxes  shall  be  collected  from  the  property 
of  the  firms,  persons  and  associations  to  which  they  severally 
belong."  It  was  held  in  The  British  Commercial  Life  Lis, 
Co.  V.  The  Ocmmissioners  of  Taxes,  etc.  (1  Kcycs,  303),  that 
foreign  coi'porations  were  comprehended  within  the  words 
**  pei-sons  and  associations "  in  this  act,  and  that  a  foreign 
insurance  comp:my,  doing  business  in  this  State,  was  prep- 
erly  tixxahle  in  the  city  of  New  York,  where  the  principal 
place  of  business  or  office  of  the  agency  existed.  (See,  also, 
opinion  of  Seldex,  J.,  in  Tlie  Parker  Mills  v.  The  Com- 
missioners of  Taxes,  23  N.  Y.,  243.) 

It  will  be  noticed  that  the  act  of  1855,  confines  the  assess- 
ment and  taxation  under  the  act  to  the  sums  invested  in  any 
manner,  in  the  business  conducted  here.  It  does  not  author- 
ize taxation  of  foreign  coi'porations  based  on  the  whole  capi- 
tal, but  only  on  the  sums  invested  in  business  in  this  State, 
for  the  obvious  reason  that  this  pait  of  their  property  alone, 
has  the  protection  of  our  laws.  The  act  also  points  out  the 
mode  of  taxation,  viz  :  **  the  same  as  if  they  were  residents 
of  this  State." 

Referring  to  the  mode  of  taxing  a  resident  corporation,  and 
applying  the  same  rule  to  foreign  corporations  doing  business 
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here,  and  having  a  principal  office  or  phice  for  the  transaction 
of  their  iinuncial  concerns,  we  ascertain  where  they  ai^e  to  be 
assessed,  viz  :  in  the  town  or  ward  where  such  office  is  located, 
and  as  the  assessment  when  made  is  to  be  on  all  sums  invested 
in  their  business,  the  assessment  at  such  place  must  necessarily 
be  exclusive,  and  embrace  all  their  personal  estate  liable  to 
taxation  in  this  State. 

These  considerations  lead  to  the  conclusion,  that  the  assess- 
ment against  Ilapgood^  in  the  town  of  Ossining,  of  the  tools 
and  machinery  in  his  possession  as  agent  for  The  Bay  State  Shoe 
and  Leather  Company  was  unauthorized.  That  company 
was  a  Massachusetts  corporation,  doing  business  in  this  State, 
and  engaged  in  the  production  of  boots  and  shoes  by  the 
labor  of  convicts  in  the  State  prison  at  Sing  Sing,  and  using 
there  the  tools  and  machinery  which  were  the  subject  of  the 
assessment.  But  the  principal  office,  or  place  for  transacting 
the  financial  concerns  of  the  company,  was  in  the  city  of 
New  York,  and  it  had  no  office  for  that  purpose  elsewhere, 
fhe  assessora  of  the  town  of  Ossining  had  thei*efore  no  juris- 
diction to  make  the  assessment  in  question.  The  assessment 
could  .only  be  made  in  the  city  of  New  York. 

,  The  objection  that  a  certiorari  to  correct  the  assessment- 
roll,  by  striking  out  the  illegal  assessment,  is  not  an  appro- 
priate remedy  in  this  case,  for  the  reason  that  the  assessoi's 
had  completed  the  roll,  and  delivered  it  to  the  supervisor  of 
the  town,  before  the  original  writ  issued,  was  not  taken  by 
motion  to  quash  or  supersede  the  writ,  or  in  any  form,  on 
the  hearing.  On  the  return  of  the  original  writ,  showuig 
that  the  roll  was  in  the  hands  of  the  supervisor,  a  supple- 
mental writ  was  issued,  commanding  him  to  bring  it  into 
court.  The  roll  was  brought  in,  in  answer  to  this  writ,  and 
the  hearing  was  then  had,  on  both  the  original  and  supple* 
mental  papers,  and  no  objection  then,  so  far  as  appears,  was 
made  in  any  way,  to  the  form  of  the  remedy,  and  after  hear- 
ing the  case  on  the  merits,  the  court  made  the  order  appealed 
from. 

.  We  think  the  appellants  are  concluded  from  now  raising 
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the  objection  that  certiorari  was  not  a  proper  remedy,  or 
that  Hapgood  should  have  been  joined  as  relator,  assuming 
that  if  seasonably  taken  the  objection  should  have  prevailed. 

The  order  should  be  affirmed* 

All  concur. 

Order  affirmed. 


Bettbek  Comins,  Bespondent,  v.  Samuel  A.  Hetfield, 
Survivor,  etc.,  Appellant. 

Haintiff  contracted  to  bnild  certain  railroad  bridges  and  trestle-work  for 
defendant's  firm,  which  had  a  contract  with  the  railroad  company  for 
building  the  road.  The  bndges,  etc.»  were  to  be  built  to  the  satisfaction 
of  B.,  the  Buperiatendent  of  the  road.  In  an  action  to  recover  for  work, 
etc.,  in  building  a  biidge  and  trestle-work  under  the  contiuct,  in  which 
the  defense  was  that  the  work  was  not  done  according  to  contract,  heldt 
that  testimony  was  competent  on  the  part  of  plaintiff  to  the  effect  that 
the  biidge  and  trestle-work  had  been  and  were  in  use  by  the  company, 
and  that  no  objection  thereto  was  ever  made  by  defendants  or  by  B. 

After  plaintiff  had  given  testimony  on  the  trial  as  to  transactions  with  O., 
one  of  the  defendants,  bat  befiore  his  examination  was  completed,  C 
died.  Held,  that  the  death  of  C.  did  not  authorize  the  striking  out  of 
the  testimony ;  that  section  399  of  the  Code  of  Procedure  had  no  appli- 
cation, as  the  disqualification  under  that  section  depended  entirely  upon 
the  facts  existing  when  the  testimony  was  given,  not  upon  any  change 

'    BubeequenUy  occurring. 

After  the  death  of  C,  plaintiff  produced  a  diagram  for  one  of  the  bridges, 
furnished  by  defendants.  He  could  not  recollect  f^'om  whom  he  received 
it,  and  was  unable  to  say  he  did  not  receive  it  from  0.  He  did  testify, 
however,  that  he  used  the  diagram  in  the  presence  of  defendants' 
engineer  and  of  defendant  H.  Heldf  that  the  diagram  could  not  be 
excluded  as  a  personal  transaction  with  the  deceased,  and  was  pi*operly 
received  in  evidence ; .  that  under  said  section,  where  a  transaction  was 
with  a  defendant  living,  it  was  not  incompetent  because  another  defend^ 
ant  was  dead. 

After  plaintiff  had  been  partially  examined  as  a  witness,  the  hearing  was 
adjourned,  and  was  set  down  for  two  successive  days.  The  referee 
upoi|  the  first  day  informed  the  attorney  for  the  parties  that  the  case 
would  not  be  proceeded  with  that  day,  but  would  be  the  next.  He  was 
advised  by  defendant's  attorney  that  he  could  not  attend  the  next  day ; 
he  did  not  appear,  and  the  case  wajs  proceeded  with  on  the  second  day. 
Several  witnesses  being  examined  for  plaintiff  without  any  one  appeaxw 
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ing*  for  defendant.  A  motion  was  made  on  behalf  of  defeodants  at  Special 
Term  to  strike  out  the  evidence  so  given,  which  was  denied.  A  similar 
motion  was  thereafter  made  before  the  referee  npon  a  sabeeqnent  hear- 
ing.    Heldf  that  the  motion  was  properly  denied. 

Also,  held,  that  the  claim  of  a  mistrial  because  of  the  proceeding  of  ihe 
referee  without  an  adjournment  was  a  question  of  irregnlanty  disposed 
of  on  the  motion,  and  not  i-eviewable  on  appeal  from  the  judgment. 

Also,  held,  that  an  order  of  Special  Term  denying  a  motion  to  set  aside  the 
refei'ee's  report  and  the  judgment  thereon,  and  to  vacate  the  order  of 
reference  because  of  iiTegularity  in  the  proceedings  before  the  referee, 
was  not  i^viewable  here ;  that  it  was  a  matter  addressed  to  the  discre-. 
tion  of  that  court. 

(Argued  February  6»  1880;  dedded  February  24, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coui-t,  in  the  third  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  the  report  of  a  referee. 
Also  appeal  from  order  of  General  Term,  affirming  an  order 
of  Special  Term,  denying  a  motion  to  set  aside  the  report 
of  the  referee  and  the  judgment  entered  thereon,  and  to 
vacate  the  order  of  reference.  (Mem.  of  decision  below, 
12  Hun,  375.) 

This  action  was  brought  to  recover  for  work,  labor  and 
materials  in  building  certain  bridges  and  trestle-work,  con- 
nected with  the  Fort  Edward  and  Glens  Falls  Railroad, 
which  road  was  being  built  by  defendant's  firm,  for  and 
under  a  contract  with  the  Bensselaer  and  Saratoga  Railroad 
Company. 

The  cause  was  bronght  on  to  a  hearing  on  September  2, 
1875,  plaintiff  was  called  and  examined  as  a  witness  in  his 
own  behalf,  before  such  examination  was  concluded  an 
adjournment  was  had  to  September  twenty-fourth  and  twenty- 
fifth.  On  the  twenty-fourth,  plaintiff's  counsel  api>eared 
before  the  referee  and  was  informed  by  the  latter  that  he 
could  not  proceed  with  the  hearing  on  that  day,  but  would 
on  the  next.  Said  counsel  then  left,  afterward  defendants' 
counsel  appeared  and  was  similarly  informed.  Said  attor- 
ney informed  the  referee  that  he  had  an  engagement  the 
next  day  which  would  prevent  his  appearing  and  going  <hi 
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with  the  case  then ;  be  did  not  nor  did  any  one  appear  for 
defendants  the  next  day.  The  referee  proceeded  with  the 
trial ;  three  foreign  witnesses  were  sworn  and  examined  for 
plaintiff,  and  the  case  was  then  adjourned  to  October  2, 
1875  ;  a  motion  was  then  made  at  Special  Tenn,  on  behalf 
of  defendants,  to  set  aside  the  proceedings  had  before  the 
referee  on  September  twenty-fifth,  this  motion  was  denied 
without  prejudice. 

Before  another  hearing  was  had  in  the  cause  one  of  the 
original  defendants,  Isaac  B.  Culver,  died,  on  the  next  hear- 
ing defendant's  attorney  moved  to  strike  out  the  testimony 
80  taken  September  twenty-fifth,  which  motion  was  denied, 
and  said  attorney  duly  excepted.  Said  attorney  also  moved 
to  strike  out  all  of  the  testimony  of  the  plaintiff  relating  to 
personal  transactions  with  Culver  the  deceased,  which  motion 
was  denied  and  exception  taken. 

The  contract  as  testified  to  by  plaintiff^,  was  to  the  effect, 
that  the  work  was  to  be  done  by  him  to  the  satisfaction  of 
I.  y.  Baker,  the  superintendent  of  the  Rensselaer  and  Sara- 
toga Railroad.  He  was  allowed  to  testify,  under  objection 
and  exception,  that  the  bridge  and  trestle-work  constructed 
by  him  were  tak^n  and  used  by  the  railroad  company, 
and  that  neither  the  defendants,  nor  Baker,  ever  made  any 
objections  to  the  work ;  that  plaintiff  had  hjid  many  conver- 
fiatious  with  defendants  and  hod  had  a  convei-sation  with 
Baker.  Upon  the  second  examination  of  plaintiff  he  pro- 
duced a  diagmm  of  two  street  bridges,  built  by  him,  which 
he  testified  waa  furnished  by  defendants.  He  could  not 
state  from  which  of  the  defeQdants  he  received  it,  or  that 
it  was  not  received  from  defendant  Culver.  Ho  testified, 
however,  that  he  used  the  diagram  in  the  pi'esence  of  defend- 
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"o 


attorney  objected  to  the  use  of  the  diagram  on  the  ground 
that  it  involved  a  transaction  with  the  deceaseil  defendant. 
The  objection  was  overruled. 

After  plaintiff  had  testified  to  the  work  done  and  materials 
furnished  by  him  he  offered  his  account  against  defendants ; 
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Hus  was  objected  to,  the  referee  received  it,  "  not  as  evidence 
in'  itself,  but  as  a  memorandum  explaining  and  pointing 
plaintiff's  testimony."  After  the  referee  had  made  his 
repoi-t,  and  judgment  had  been  entered  thereon,  a  motion 
was  made  on  the  pait  of  defendant  to  set  aside  the  report 
'and  the  judgment  thereon  and  the  order  of  reference,  on 
iBubstantially  the  same  grounds  as  those  on  which  motion 
was  made  to  strike  out  the  testimony  taken  September 
d;^enty-fifth  ;  this  motion  was  denied. 
"  Further  facts  appear  in  the  opinion. 

James  W.  Culver,  for  appellant.  The  same  rule  of  law 
jwbich  protects  parties  from  any  undue  influence  upon  the 
minds  of  jurors  applies  to  referees.  {Yale  v.  Gtoinits,  4 
How.  Pr.,  253;  Dorian  v.  Lewis,  9  id.,  1;  Wilson  v.  Abra- 
ham, 1  Hill,  207,  211;  Ex  parte  Ilwii,  5  Cow.,  283;  iiey. 
fwlds  V.  Champlatn  Trans.  Co.j  9  How.,  14;  O'Brien  v, 
Mer.  F.  Ins.  Co.,  38  N.  Y.  Sup.  Ct.  [6  J.  &  S.],  482, 
489;  I^esmOh  v.  CI.  F.  Ins,  Co.,  8  Abb.,  141,  146;  Bank 
jr.  Mix,  51  N.  Y.,  658,  561;  Gra.  Pr.  [2d  cd.],  6?8;  2  Chit 
Arch.,  29;  7  Burr.,  352;  1  Wm.  Bl.  298;  6  Tampt.,  277; 
Gra.  on  New  Trials  [Ist  ed.],  45,  61;  Atp'ault  v.  Sachet,  17 
How.,  507,  510;  Stebbins  v.  Braum,  65  Bar.,  272;  Liver^ 
more  v.  Bainbridge,  14  Abb.  [N.  S.],  227;  Gray  v.  Fisk, 
12  id.,  213,  215;  Boosa  v.  8.  and  W.  Turnpike  Co.,  12 
How.,  297.)  The  referee  erred  in  refusing  to  strike  out  so 
much  of  plaintiff's  evidence  as  related  to  transactions  hud 
with  defendant  Culver  personally.  (Code,  §  399;  Dubois  v. 
Baker,  40  Barb.,  556-562;  Ressequie  v.  Mason,  58  id.,  89, 
99.)  The  referee  erred  in  allowing  the  plaintiff,  after  the 
death  of  Culver,  to  identify  the  diagram  which  he  alleges  he 
received  from  defendants.  (Code,  §  399;  Bmdy  v.  Reed^ 
«7  Peim.,  Ill;  Hilly.  Heermans,  17  Hun  [4th  dept.].  470j 
Alexander  v.  DiUcher,  70  N.  Y.,  385.)  The  satisiaction  or 
approval  of  Baker  was  a  condition  pi^cedent  to  plaintiff's 
right  of  recovery.  There  was  no  waiver  by  defendants. 
{^SmUh  V.  Brady,  17  N.  Y.,  173;   Butler  v.   Tocker,  24 
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Wead.,  447;  Bowerj/  Nat.  Bank  v.  Mayor,  etc,  2  Sup,  Ct^ 
R  [T.  &  C],  523j  Had&n  v.  Q(Aeman,  73  N.  Y.,  667.) 
Plaintiff  caimot  uiaiiitaiii  this  action  without  huviug  made  a 
demand  of  the* defendants  for  the  Rensselaer  and  SaiatogA 
bonds,  which  he  was  to  receive  for  forty  per  cent  of  the 
amount  of  his  work.  {Lobdell  v.  Hopkins,  5  Cow.,  516j 
Burkee  v.  Marshall,  7  Wend.,  312;  Moore  v.  H.  B.  B.  B. 
Oo.,  12  Barb.,  156;  29  id.,  418;  Bonesteely.  Mayor,  etc.,  6 
Bos.,  650,  556.) 

B.  A.  Parmenter,  for  respondent.  A  motion  to  set  aside 
the  I'eport  of  a  refei-ee  on  the  ground  of  improper  conduct  on 
his  part,  is  addressed  to  the  discretion  of  the  Supreme  Couit, 
and  this  court  has  no  jurisdiction  to  review  such  discretion. 
{Gray  v.  Fisk,  53  N.  Y.,  630;  Livermm^  v.  Bainbridge,  56 
id.,  72.)  A  judgment  entered  on  the  report  of  a  refei-ee 
will  not  be  disturbed  on  the  merits,  as  no  facts  will  be  con:- 
sidered  by  this  court  except  such  as  have  been  found  by  the 
referee,  and  such  findings  will  be  conclusive  if  there  is  any 
evidence  to  wan-ant  them.  {Stillwell  v.  Mutual  Life  Ins. 
Co.,  72  N.  Y.,  388;  Fabbri\.  KaJbjleisch,  52  id.,  28-30; 
Vermilyea  v.  Palmer,  52  id.,  476;  Van  8lyke  v.  Hyatt, 
46  id.,  259;  Field  v.  Munson,  47  id.,  221.)  The  testimony 
of  the  plaintiff  in  his  own  behalf,  taken  before  the  referee 
previous  to  the  decease  of  the  defendant  Culver,  is  compe- 
tent and  admissible,  notwithstanding  the  subsequent  death 
of  Culver.  {Clement  v.  Benjamin,  12  J.  R.,  299;  JUs- 
san  V.  Forest,  25  Wend., '651;  7  Hill,  463;  The  Peoples 
Cole,  43  N.  Y.,  608;  Caryy.  White,  59  id.,  336;  Broffue  f. 
Lord,  2  Abbt.  [N.  C],  1,  note  at  end  of  case ;  Comstock 
V.  Hier  73  N.  Y.,  280-281.)  There  having  been  no  motion 
for  a  nonsuit,  or  objection  to  the  insufficiency  of  the  evidence 
on  any  material  fact,  this  court,  on  appeal  from  the  judg, 
ment,  should  not  consider  any  question  now  raised  as  to  the 
insufficiency  of  the  evidence  on  any  given  point.  (Cod6, 
'§§  268,  272,  348;  Bevoe  v.  Bratt,  58  Barb.,  493;  Bense  v. 
Wood  37  N.  Y.,  532.)  An  agreement  to  pay  part  in  Bens- 
SiCKELs — Vol.  XXXV.        84 
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8claer  and  Saratoga  Railroad  bonds  uot  having  been  pleaded, 
and  no  such  tender  proved  or  claimed  to  have  been  made,  it 
was  not  available  as  a  defense.  {iSandford  v.  Travers, 
7  Bcxsw,,  498;  Hendricks  v.  Decker,  aS  Barb,,  298; 
McKyring  v.  BidU  16  N.  Y.,  297;  Bai-nes  \.  Ferine,  12  id., 
24;  75  id.,  121-332-444;  Ingraham  v.  Baldwin,  12  Barb., 
19;  Briggs  v.  Smith,  20  id.,  417;  Voorheea  v.  Burdiard^ 
55  N.  Y.,  104;  Itaplee  v.  Aniot,  69  iti.,  617.)  To  make 
that  defense  eircctual,  the  bonds  should  have  been  produced 
on  the  trial,  and  surrendered  to  the  plaintiff.  (  The  Brooklyn 
Bank  v.  Be  GrauWf  23  Wend.,  342,  345;  Moore  v.  Kij>p, 
.  78  Penn.,  96. 

Miller,  J.  The  testimony  introduced  by  the  plaintiff  to 
prove  that  the  bridge  and  trestle-work  were  in  use  by  the 
railroad  company,  and  have  been  since  the  railroad  was  com- 
pleted, and  that  no  objection  was  ever  made  by  the  defend- 
ants, or  by  I.  V.  Baker,  to  whose  satisfaction  the  work  was 
to  be  done  was  properly  received.  The  acceptance  by  the 
railroad  company,  without  any  objection  by  its  officers  or  ite 
superintendent,  Mr.  Baker,  was  competent,  to  show  that  the 
work  was  properly  done  and  satisfactory.  There  was  evi- 
dence upon  the  trial  that  the  plaintiff  had  conversed  with  the 
defendants  and  with  Baker  about  the  bridges,  and  if  he 
(Baker)  had  no  objection  either  to  the  work  or  the  materials, 
it  tended  strongly  to  show  that  the  contract  had  been  ful- 
filled. 

The  account,  to  the  introduction  of  which  objection  was 
made,  was  not  received  as  evidence,  but  mei'ely  as  a  memo- 
randum explaining  and  pointing  the  plaintiff's  testimony. 
It  did  not  relate  to  a  personal  transaction  between  the  plain- 
tiff and  the  defendant  Culver,  who  was  deceased,  but  could 
only  have  been  a  statement  of  the  plaintiff  of  his  demand. 
We  see  no  objection  to  thus  stating  in  writing  the  character 
of  the  plaintiff's  claim,  and  in  allowing  the  plaintiff  to  refer 
to  the  same  in  giving  his  testimony.  As,  however,  the  paper 
referred  to  is  not  incorporated  in  the  printed  case,  and  its 
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real  character  camiot  be  ascertained,  the  question  raised  is  not 
presented  upon  this  appeal. 

The  motion  to  strike  out  the  testimony  of  the  plaintiff  in 
his  own  behalf,  taken  prior  to  the  decease  of  the  defendant 
Culver,  was  properly  denied.  The  death  of  Culver,  after  the 
testimony  had  been  given  and  before  it  was  completed,  would 
not  justify  the  striking  out  of  the  testimony  which  had  already 
been  taken.  Section  ^99  of  the  Code  has  no  application  to 
such  a  case,  and  cannot  be  invoked  to  sustain  the  motion. 
The  testimony  being  entirely  competent  when  it  was  admitted, 
and  the  plaintiff  entitled  to  the  benefit  to  be  derived  from  the 
facts  sworn  to,  the  subsequent  death  of  one  of  the  defendants 
would  not  render  it  madmissible.  The  disqualification  of 
the  witness  depended  entirely  upon  the  facts  as  they  existed 
when  ho  gave  his  testimony,  and  not  upon  any  change  which 
subsequently  occurred  before  the  examination  was  completed. 

Nor  was  there  any  ernir  in  allowing  the  plaintiff  to  testify 
that  ho  had  the  diagram  for  one  of  the  bridges  furnished  by 
the  defendants.  The  plaintiff  did  not  recollect  from  whose 
hands  he  received  the  diagram,  and  was  not  able  to  say  it 
had  not  been  received  from  the  defendant  Culver.  He  did 
testify,  however,  that  he  made  use  of  the  diagram  in  the 
presence  of  the  defendant's  engineer,  or  in  the  presence  of 
the  defendant  Hetfield.  It  was  not  shown  that  it  came  from 
defendant  Culver,  who  was  dead,  and  hence  the  objection 
that  the  evidence  involved  a  conversation  had  with  the  de- 
ceased defendant  personally,  founded  upon  the  provisions  of 
section '399  of  the  Code,  was  not  available.  If  he  made  use 
of  it  in  the  presence  of  Hetfield,  the  other  defendant,  he 
could  have  been  called  te  contradict  the  plaintiff ;  and  hence 
the  evidence  was  not  objectionable  for  that  reason.  Where 
the  transaction  was  with  a  defendant  who  was  living,  it  is 
not  incompetent  evidence  because  the  other  defendant  is  de- 
ceased. It  does  not  appear  in  what  way  the  diagram  was 
used  by  the  plaintiff,  or  in  what  manner  that  fact  would 
prejudice  the  defendants'  rights ;  and  therefore  the  testimony 
was  not  important 
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The  referee  committed  no  error  in  refusing  to  strike  out 
the  testimony  of  the  witnesses  named  by  the  defendants'' 
counsel.  It  was  no  sufficient  ground  for  granting  the  motion 
because  the  plaintiff's  examination  had  not  been  completed ; 
and  as  to.  the  alleged  irregularity  in  the  adjournment  of  the 
case,  that  had  been  the  subject  of  a  motion  at  Special  Term, 
which  had  been  decided  against  the  defendants,  and  was 
thei'efore  disposed  of. 

The  claim  that  there  was  a  mistrial,  because  of  the  pro- 
ceedings of  the  referee  witliout  an  adjournment,  also  involved 
a  question  of  iiTegularity,  and  was  a  subject  of  considorjition 
and  decision  upon  the  motion  referred  to.  It  Is  not,  thc^ro^ 
fore,  reviewable  upon  an  appeal  from  the  judgment. 

There  is  no  ground  for  claiming  that  no  cause  of  action 
was  proved  against  the  defendants.  The  i-eferee  found  in 
favor  of  the  plaintiff;  and  we  think  the  testimony  sustains 
his  findings.  The  evidence  showed  that  tlie  work  was 
accepted,  and  no  objection  made  by  the  defendants  or  by  the 
superintendent  of  the  road,  Mr.  Baker.  No  motion  was 
made  for  a  nonsuit  upon  the  trial,  and  no  objection  to  the 
insufficiency  of  the  evidence  upon  the  question  of  approvaL 
The  objection  should  have  been  pointed  out,  so  as  to  allow 
the  plaintiff  to  introduce  additional,  testimony,  if  he  desired 
to  supply  the  alleged  defect.  As  this  was  not  done,  the 
point  does  not  arise  upon  this  appeaL 

It  does  not  appear  from  the  appeal  book  that  the  point 
was  made  upon  the  trial,  that  the  plaintiff  could  not  i-ecovet 
because  forty  per  cent  of  the  amount  was  to  have  been  paid 
in  the  Rensselaer  and  Saratoga  railroad  bonds,  and  that  no 
demand  for  them  had  been  made  by  the  plaintiff;  and  that 
question  is,  therefore,  not  now  presented.  These  views  dis- 
pose of  all  the  questions  raised  upon  the  appeal  from  the 
judgment. 

The  record  also  brings  up  for  review  the  order  of  the 
Special  Term  denying  the  motion  to  set  aside  the  referee's 
report,  and  the  judgment,  and  to  vacate  the  order  of  refer- 
ence.    We  think  the  motion  waa  properly  disposed  of  by 
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the  Special  Term.  So  far  as  the  proceedings  before  the 
referee  are  concerned,  they  involved  a  question  which  was 
addresseu  to  the  discretion  of  the  referee,  and  his  decision  in 
this  respect  cannot  be  reviewed  here.  It  is  proper,  however,; 
to  remark  that  we  are  unable  to  discover  anything  which 
was  irregular,  or  which  reflects,  in  any  way,  upon  the  con- 
duct of  the  case  before  the  referee  and  the  orderly  and 
proper  administration  of  the  law. 

The  order  appealed  from,  and  the  judgment,  should  be 
affirmed,  with  costs  upon  each  appeal. 

All  concur,  except  Rapallo,  J,,  absent  at  argument. 

Judgment  and  order  affirmed. 


•  Gilbert  Milks,   Respondent,   v.  Charles  J.  Rich, 

Appellant. 

^WheTe  the  holder  of  a  pramissory  note,.OBten«bIy  acting'  for  lumself,  eeHs 
the  same  for  a  valuable  coniiideration,  and  npon  the  sale,  promises  orally 
that  the  note  is  good  and  will  be  paid  at  matnrity,  the  promise  is  not 
within  the  statute  of  frauds,  and  the  promissor  is  liable  thei<eon  in  case  of 
non-payment. 

The  promise  may  be  regarded,  not  as  one  to  answer  for  the  default  of  the 
maker,  but  as  one  to  pay  the  purchaser  for  the  money  had,  in  case  the 
maker  does  not. 

(Argued  February  6, 1880;  decided  February  24, 1880.) 

Appeal  trom  judgment  of  the  General  Term  of  the 
Supreme  Coui-t,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  new  trial. 
(Eeported  below,  15  Hun,  178.) 

This  action  was  brought  upon  an  alleged  oral  guaranty 
or  promise,  upon  the  part  of  defendant,  at  the  time  of  the 
sale  and  transfer  by  him  to  plaintiff,  that  the  note  was  good 
and  would  be  paid  at  maturity. 
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Tlio  referee  committed  no  error  iu  refusing  to  strike  out 
the  testimony  of  the  witnesses  named  by  the  defendants' 
i^ouuseL  It  was  no  sufficient  ground  for  granting  the  motion 
because  the  plaintiff's  examination  had  not  been  completed  ; 
and  as  to.  the  alleged  irregularity  in  the  adjournment  of  the 
case,  that  had  beeu  the  subject  of  a  motion  at  Special  Term, 
which  had  been  decided  against  the  defendants,  and  was 
therefore  disposed  of. 

The  claim  that  there  was  a  mistrial,  because  of  the  pro- 
ceedings of  the  referee  without  an  adjoui-nment,  also  involved 
a  question  of  iiTegularity,  and  was  a  subject  of  consideration 
and  decision  upon  the  motion  referred  to.  It  is  not,  there- 
fore, reviewable  upon  an  appeal  from  the  judgment. 

There  is  no  groimd  for  claiming  that  no  cause  of  action 
was  proved  against  the  defendants.  The  referee  found  in 
favor  of  the  plaintiff;  and  we  think  the  testimony  sustains 
his  findings.  The  evidence  showed  that  tiie  work  was 
accepted,  and  no  objection  made  by  the  defendants  or  by  the 
superintendent  of  the  road,  Mr.  Baker.  No  motion  was 
made  for  a  nonsuit  upon  the  trial,  and  no  objection  to  the 
insufficiency  of  the  evidence  upon  the  question  of  approval 
The  objection  should  have  been  pointed  out,  so  as  to  allow 
the  plaintiff  to  introduce  additional,  testimony,  if  he  desired 
to  supply  the  alleged  defect.  As  this  was  not  done,  the 
point  does  not  arise  upon  this  appeal. 

It  does  not  appear  from  the  appeal  book  that  the  point 
was  made  upon  the  trial,  that  the  plaintiff  could  not  I'ecovei^ 
because  forty  per  cent  of  the  amount  was  to  have  been  paid 
in  the  Rensselaer  and  Saratoga  railroad  bonds,  and  that  no 
demand  for  them  had  been  made  by  the  plaintiff;  and  that 
question  is,  therefore,  not  now  presented.  These  views  dis- 
pose of  all  the  questions  raised  upon  the  appeal  from  the 
judgment. 

The  record  also  brings  up  for  review  the  order  of  the 
Special  Term  denying  tJie  motion  to  set  aside  the  referee's 
report,  and  the  judgment,  and  to  vacate  the  order  of  refer- 
ence.    We  think  the  motion  was  properly  disposed  of  by 
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the  Special  Term.  So  far  as  the  proceedings  before  the 
referee  are  concerned,  they  involved  a  question  which  was 
addressed  to  the  discretion  of  the  referee,  and  his  decision  in 
this  respect  cannot  be  reviewed  here.  It  is  proper,  however,; 
to  remark  that  we  are  unable  to  discover  anything  which 
was  irregular,  or  which  reflects,  in  any  way,  upon  the  con- 
duct of  the  case  before  the  referee  and  the  orderly  and 
proper  administration  of  the  law. 

The  order  appealed  from,  and  the  judgment,  should  be 
affirmed,  with  costs  upon  each  appeal. 

All  concur,  except  Eapallo,  J,,  absent  at  argument. 

Judgment  and  order  affirmed. 


'  Gilbert  Milks,   Respondent,   v.  Chables  J.  Bich, 

Appellant. 

Where  the  holder  of  a  pramissory  iiote,,OBteiifflbIy  actings  for  himself,  eelb 
the  same  for  a  valuable  consideration,  and  upon  the  sale,  promises  orally 
that  the  note  is  good  and  will  be  paid  at  maturity,  the  pi-omise  is  not 
within  the  statute  of  frauds,  and  the  promissor  is  liable  thei'eon  in  case  of 
non-payment. 

The  promise  may  be  regarded,  not  as  one  to  answer  for  the  default  of  the 
maker,  but  as  one  to  pay  the  purchaser  for  the  money  had,  in  case  the 
maker  does  not. 

(Argued  February  6, 1880 ;  decided  February  24, 1880.) 

Appeal  trom  judgment  of  the  General  Term  of  the 
Supreme  Coui-t,  in  the  fourth  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  verdict,  and 
affirming  an  order  denying  a  motion  for  a  now  trial. 
(Eeported  below,  15  Hun,  178.) 

This  action  was  brought  upon  an  alleged  oral  guaranty 
or  promise,  upon  the  part  of  defendant,  at  the  time  of  the 
sale  and  transfer  by  him  to  plaintiff,  that  the  note  was  good 
and  would  be  paid  at  maturity. 
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The  note  in  question  was  made  by  C.  E.  Mui-sh,  payable 
to  the  order  of  S.  S.  Marsh,  and  mdorsed  by  the  latter. 
Plaiutifl'^s  evidence  was  to  the  effect  that  defendant  repre- 
sented to  hirn  he  had  received  the  note  from  the  Mai-shes  for 
moneys  advanced  by  him  to  them  to  purchase  apples ;  that 
he  stated  that  the  note  was  perfectly  good  and  would  be 
paid  at  maturity,  and  thereupon  plaintiff  purchased  the  note. 
He  caused  it  to  be  presented  when  due  at  the  place  of  pay- 
ment specified  therein,  but  the  same  was  not  paid. 

C.  D.  Murray^  for  appellant.  The  promise  claimed  to 
have  been  made  by  defendant  being  contingent  upon  the 
default  of  a  third  pei-sou,  was  void  under  the  statute  of  frauds. 
(2  R.  S.,  136,  §  2;  Bell  v.  Dagg,  60  N.  Y.,  528;  id.,  238, 
240;  Br(ma  v.  Webei\  38  id.,  187.) 

Wrru  IL  Henderson^  for  respondent.  Defendant's  agree- 
ment was  not  within  the  statute.  (Daubei^  v.  Blackney^  38 
Barb.,  432;  Fowler  v.  Cleai-waier,  35  id.,  143;  Losee  v. 
WUliamSj  6  Lans.,  228;  Johnson  v.  Gilbert^  4  Hill,  178; 
Leonard  v.  Fredenburg,  8  J.  R.,  29;  Brown  v.  CurtisSy  2 
N.  Y.,  225;  Mdhn/  v.  GilleU,  21  id.,  412,  423;  Cardellv. 
McNiely  id.,  336;  Saunders  v.  Gillespie,  59  id.,  250;  B)nice 
v.  Bu7T,  67  id.,  237.)  The  language  used  by  the  defendant 
on  the  sale  of  the  note  constituted  an  express  warranty  of 
payment.  {Bruce  v.  Bur7\  67  N.  Y.,  237;  Cardell  v.  Mo- 
Nid,  21  id.,  336.) 

Earl,  J.  We  must  assume  here  the  most  favorable  con- 
struction wliich  the  evidence  will  bear  for  the  plaintiff,  as  all 
conflict  and  doubt  has  been  settled  in  his  favor  by  the  jury. 
We  may  assume,  then,  as  the  effect. of  the  evidence  (although 
it  is  not  very  satisfactory),  that  the  defendant,  in  borrowing 
the  money  of  the  plaintiff  and  disposing  of  the  Mdi-sh  note 
to  him,  wiis  ostensibly  acting  for  himself,  and  not  as  agent 
for  Marsh,  and  that  he  promised  that  the  note  was  good, 
and  would  be  paid  at  maturity.     The  defendant  claims  that 
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this  promise,  uot  in  writiug,  is  void  under  the  statute  of 
frauds.  The  reasoning  to  take  this  promise  out  of  the  stat- 
ute is  quite  subtle,  and  I  should  have  much  difficulty  in 
yielding  it  my  assent,  but  for  the  authorities  which  I  think 
ought  now  to  control.  The  following  are  some  of  tliem : 
{Fowler  v.  Cleai^water,  35  Barb.,  143;  Dauber  v.  Blackneyy 
38  id.,  432;  Lossee  v.  WillianiSy  6  Lans.,  228;  Johnson  v. 
Gilbert,  4  Hill,  178;  Brown  v.  Curtisa,  2  N.  Y.,  225;  Car- 
dell  v.  McNiel,  21  id.,  336;  Brme  v.  Burr,  67  id.,  237.)  In 
Johnson  v.  Gilbert,  the  plaintiff,  at  the  defendant's  request, 
paid  one  James  Sherwood  a  debt  which  the  defendant  owed 
Sherwood,  and  in  consideration  of  that  payment,  the  defend- 
ant transferred  the  note  of  one  Eastman  to  the  plaintiff,  and 
guaranteed  the  payment  of  the  not^.  It  was  held  that  this 
guaranty  was  not  within  the  statute  of  frauds.  Judge 
Bbonson  said  in  that  case,  by  way  of  illustration,  that  if  A. 
sells  and  delivers  his  hoi'se  to  B.,  and  B.  delivers  to  A.  the 
note  of  C.  for  one  hundred  dollars,  and  agrees  that  the  note 
shall  be  paid  at  maturity,  it  is  an  original  undertaking,  and 
not  within  the  statute  of  frauds.  In  Dauber  v.  Blackney^ 
Judge  HoYT,  writing  the  opinion  of  the  court,  and  reviewing 
many  decisions,  said  :  **  That  wherever  the  holder  of  a  note 
against  a  third  peraon  turns  it  out  in  payment  of  his  ow^n 
debt,  or  in  payment  of  property  purchased,  or  for  money 
received  by  him  from  the  person  to  whom  he  transfers  it, 
and  at  the  same  time  agrees  that  the  note  is  good,  or  will  be 
paid  at  maturity,  or  that  it  will  be  collected  by  due  process 
of  law  against  the  maker,  this  is  an  undertaking,  in  sub- 
stance, entirely  for  his  own  benefit  and  advantage,  and  the 
contract  is  valid,  although  it  rest  entirely  in  parol,  and  is  not 
within  the  statute  of  frauds.*'  In  Cardell  v.  McN'iel,  the 
defendant,  making  a  purchase  of  a  horse  of  the  plaintiff, 
delivered  to  him  the  chattel  note  of  a  third  person  in  part 
payment,  and  agreed  by  parol  that  the  maker  was  good,  and 
that  the  note  would  be  paid  when  due,  and  it  was  held  that 
the  agreement  wjis  not  within  the  statute  of  frauds.  Judge 
CoMSTOCK  said  :  "In  mere  form  it  was  certainly  a  collatei-al 
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undertaking,  because  it  was  a  promise  that  another  pei*son 
should  perforin  his  obligation.  But,  looking  at  the  substance 
of  the  trausiiction,  we  see  that  the  defendant  paid,  in  this 
manner,  a  part  of  the  price  of  a  hoi*se  sold  to  himself.  In  a 
sense  merely  formal,  he  agreed  to  answer  for  the  debt  of 
Cornell.  In  reality  he  undertook  to  pay  his  own  vendor  so 
much  of  the  pi'ice  of  the  chattel,  unless  a  third  person  should 
make  the  payment  for  him,  and  thereby  discharge  him." 
In  B)nice  V.  Bun\  defendant  conti-acted  to  sell  and  deliver 
to  the  plaintiS  a  quantity  of  books,  i^eceiviug  in  pajTnent 
therefor  of  the  plaintiff  the  promissory  note  of  one  Lund. 
At  the  time  of  the  transaction,  the  plaintiff  orally  guaran- 
teed that  Lund  was  responsible,  and  that  the  note  would  bo 
paid  at  maturity.  It  was  held  that  the  guaranty  was  not 
within  the  statute  ot  frauds. 

Here  the  money  was  delivered  to  the  defendant  for  his 
own  benefit,  and  the  Marsh  note  was  delivered  to  and 
received  by  the  plaintiff  as  a  mode  of  paying  the  plaintiff 
for  the  money  thus  had.  The  deiendant's  promise  may  be 
regarded,  in  effect,  not  as  a  collateral  promise  to  answer  for 
the  default  of  Marsh,  but  as  a  promise  to  pay  the  plaintiff 
for  the  money  he  had  had,  in  case  Marsh  did  not  pay  him, 
like  the  promise  of  one  to  pay  his  own  debt,  in  case  a  third 
pei-son  did  not  pay  it.  Within  the  principles  laid  down  in 
the  authorities  above  cited,  such  a  promise  is  not  within  the 
statute. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  exce2)t  Rapallo,  J.,  absent. 

Judgment  affirmed 
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The  German  Savings  Bank  in  the  Cixr  of  New  York, 
Bespondeut,  v.  Aoathe  Habel  et  al.,  Appellants. 

Defendant  comracncecl  an  action  in  the  Marine  Court  of  New  York  eitjr 
against  plaintiff  to  recover  a  deposit,  which  was  also  claimed  by  another 
party.  In  that  action  costs  of  appeal  from  an  order  had  been  awarded 
defendant.  Plaintiff  thei-eupon  commenced  this  action  for  an  iaterpleadery 
and  procui-ed  a  tempoi*ai-y  injunction  i«strainingr  defendant,  her  attomeyst 
etc.,  from  farther  prosecuting  or  cai-rying'on  the  former  action,  or  from 
taking  any  steps  to  recover  said  deposit.  Defendants'  attorney  there- 
after issued  a  precept  for  the  collection  of  the  costs.  In  proceedings  to 
punish  said  attorney  for  contempt,  hddt  that  the  injunction  did  not  pro- 
hibit the  collection  of  the  costs,  and  that  the  attorney  was  Justified  in 
issuing  the  precept. 

(Argued  February  24, 1880;  decided  March  2, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supe- 
rior Court  of  the  City  of  New  York,  affirming  an  order  of 
Special  Term,  which  adjudged  the  attorney  for  defendant, 
Habel,  to  be  in  contempt  for  violating  an  injimction  herein, 
and  imposing  costs  upon  him. 

An  action  was  commenced  in  the  Marine  Court  by  the 
defendant,  Agathe  Habel,  against  the  plaintiffs,  to  recover  a 
deposit  of  $400.  The  bank  disputing  her  title  to  the  fund 
in  question  made  a  motion  in  the  Marine  Court  to  intciplead 
Henry  Gunther,  the  executor  of  Carl  Habel,  who  also 
claimed  the  fund.  This  motion  was  granted  to  a  certain 
extent  An  appeal  to  the  General  Teim  of  the  Marine 
Court  was  taken  by  Mrs.  Habel,  and  on  the  15th  day  of 
October,  1878,  the  General  Term  made  an  order  reversing 
the  decision  of  the  court  below,  and  $29.85  costs  were 
awarded  to  Mrs.  Habel  upon  said  appeal.  The  bank  there- 
after,  on  October  26,  1878,  commenced  this  action  for  an 
interpleader,  and  obtained  therein  a  preliminary  injunction 
by  which  the  defendants  and  their  attorneys  were  '*  enjoined  * 
and  restrained  from  bringing,  or  further  prosecuting,  or 
carrying  on  any  action,  including  said  action  in  the  Marine 
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Court,  or  from  taking  any  steps  or  proceedings  to  recover 
the  sum  of  $400  deposited  with  the  plaintiff  by  the  defend- 
ant's deceased  husband  until  further  order  of  the  court'* 
The  preliminaiy  injunction  recites  the  fact  that  it  appears 
from  the  complaint  that  Mi's.  Habel  had  commenced  the  suit 
in  the  Marine  Court  for  the  recovery  of  moneys  which  are 
also  claimed  by  the  executor ;  that  the  plaintiff,  the  bank, 
does  not  know  who  the  true  owner  is,  and  has  deposited  in 
eourt  $418.19,  the  sum  claimed  and  interest;  but  the 
$29.85  costs  are  not  recited  or  in  any  maimer  referred 
to.  The  injunction  was  continued  after  triaL  On  the 
15th  day  of  March,  1879,  the  defendants'  attorney  issued 
ft  precept  for  the  collection  of  the  costs  and  disbursements 
awarded  by  the  General  Term  of  the  Marine  Court,  and 
plaintiff  thereupon  moved  to  punish  tho  attorney  for  con- 
tempt, and  for  a  stay  of  proceedings  under  the  precept. 
The  court  granted  the  motion,  stayed  the  proceedings  of  tlie 
sheriff  upon  the  precept,  and  awarded  ten  dollars  costs  to  bQ 
paid  by  defendants'  attorney. 

Samuel  Hand,  for  appellants.  The  motion  to  punish  for 
contempt  being  a  penal  proceeding,  to  sustain  it,  a  viola- 
tion of  the  spirit  of  the  injunction  must  be  stiictly  proved* 
{Weeks  v.  Smith,  3  Abb.  Pr.,  211;  Pottery.  Lord,  16  How. 
Fr.,  519.)  The  injunction  did  not,  in  terms,  prohibit  tlie 
collection  of  the  costs  awarded ;  Mrs.  Habel  had  the 
1  ight  to  collect  them,  and  her  attorney  was  bound  to  issue 
the  precept  therefor,  even  if  upon  the  facts  and  the  papers 
before  the  court,  plaintiff  were  clearly  entitled  lo  restrain  tho 
collection  of  them.  {McKelsey  v.  Lewis,  3  Abb.  [N.  C], 
61; .  Watson  v.  FitzsiTmnonA,  5  Duer,  629.)  As  the  <ksiga 
of  the  action  and  clearly  expressed  intention  of  the  injuno^ 
tion  was  to  restrain  the  interfer^ioe  with  the  fund  on  deposit, 
jib  would  be  a  perversion  of  langqage,  to  say  that  the  col* 
'  kction  of  costs  on  appeal  from  au  order  was  an  attempt  at 
interference  with  this  fuad.  {People  v.  Randal,  73  N.  Y.,  422; 
Clark  V.  Olark^  23  Barb.,   76;  Laurie  v.  Laurie,  8  Paige, 
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234;  McOreary  y.  Lemor^  4  id.,  378;  Lanaing  r.  EdieiUm^ 
7  id.,  864;  Fo9tet  y.  Tawnsend,  2  Abb.  [N.  G],  29.) 

Lewis  Saunders,  for  l-espondent 

Per  Curiam.  The  injunction  clause  in  the  order  did  not 
prohibit  the  collecJtion  of  the  coj^  awarded,  but  the  prose- 
cution of  the  action,  of  any  Btepa  to  recover  the  $400  on 
deposit  in  the  name  of  Habel. 

Under  these  circumst^mces,  thie  costs  were  collectible  and 
the  attomoy  was  justified  in  issuing  ibe  precept  If  it  had 
been  intended  to  prevent  the  collection  of  the  costs,  the 
order  should  have  been  broad  enough  to  cover  them.  That 
it  was  not  so  intended,  is  shown  by  the  fact  sworn  to  at  folio 
twenty-nine,  that  the  costs  became  due,  and  an  execution 
could  have  been  issued  for  their  collection  before  this  action 
was  commenced,  and  that  the  omission  to  do  so  was  casual. 

The  orders  of  the  Special  and  General  Terms  should  be 
reversed  and  motion  denied,'  with  $10  costs  of  opposiny 
motion  and  costs  of  aj)peal  to  the  General  Term  and  to  this 
court 

All  concur. 

Ordered  accordingly. 
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Edwakd  J.  Chapin,  Respondent,  v.  Joseph  Thompson, 
Appellant 

Where  feigned  issues  in  an  action  are  tried  by  a  jury,  and  the  judge  pre- 
siding* at  the  trial  neither  entertains  a  motion  for  a  new  tiial  nor  directs 
ezoeptionfl  taken  at  the  trial  to  be  heard  at  the  General  Tefm,  a  motion 
for  a  new  trial  can  only  be  made  under  the  Code  of  Civil  Procedure 
(}  1003)  at  the  Special  Term,  where  the  motion  for  final  judgment  10 
made,  and  before  such  judgment. 

The  provision  of  said  Code  (§  1009)  providing  for  a  motion  for  a  new  trial 
after  Jadgment,  has  reference  to  a  new  trial  of  the  action  itself,  not  to  » 
new  trial  upon  the  feigned  issues  which  may  have  been  awarded  therein* 

(Argued  February  24, 1S80 )  dedded  March-  2, 1880.) 
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Ar;p£AL  from  order  of  the  Greneral  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  reversing  an  order  of 
Special  Term,  denying  a  motion  for  a  new  trial  of  feigned 
issues  hei-cin.     (Reported  below,  18  Hun,  446.) 

The  facts  appear  sufficiently  in  the  opinion. 

Edward  CI  Jamea^  for  appellant.  The  tiial  of  a  feigned 
issue,  is  not  tlio  trial  of  an  action,  but  a  proeeedmg  to  ascer- 
tain the  truth  of  a  disputed  matter  of  fact,  to  be  used  on  the 
trial  of  the  action,  for  the  information  of  the  court  The 
findings  of  the  jury  are  auxiliary  to  the  judgment  of  the 
court,  and  the  trial  of  the  action  is  by  the  court  (  Vermilyea 
V.  Palmer,  52  N.  Y.,  471,  474,  475;  Bv-dsaUr.  Patterson, 
61  id.,  43;  Clarkv.  Brooks,  2  Abb.  Pr.  (N.  S.],  406;  Haich 
Y.  Peugnet,  64  Bajb.,  189,  196,  197.)  Any  objection  to  the 
findings  of  the  jury  upon  the  feigned  issues,  on  the  ground 
of  error  in  the  admission  or  rejection  of  evidence,  or  for  other 
cause,  should  bo  brought  to  the  attention  of  the  court  on  the 
final  hearing,  at  the  latest  (41  N.  Y.,  349, 354,  355.)  The 
proper,  and  only  time  to  move  for  a  new  trial,  is  before  the 
results  of  it  are  embodied  in  a  final  judgment  (Johnson  v. 
Harman,  4  Otto,  371;  Busseyy.  Gallagher,  20  Wallace, 
680;  WaUY.  Starke,  U.  S.  Sup.  Ct,  21;  Alb.  L.  J.,  76; 
HegemauY.  Cantrell,  50  How.  Fr,,  190;  ClaytaaY.  YarHng- 
ton,  33  Barb.,  144,  145;  Brawn  v.  Clifford,  7  Lans.,  46,  52, 
53;  Jl/c/i7/ifey  v.  iamfi,  64Barb.,  199;  IlegemanY.  CaiUrell, 
60  How.  Pr.,  188;  Ward  v.  Warren,  15 'Hun,  600,  603; 
Jackson  v.  Andrews,  69  N.  Y.,  244,  248;  Ward  v.  Warren, 
15  Hun,  603;  Code  of  Civil  Procedure,  §§  823,  971,  972, 
1225,  1003,  1347,  sub,  2.) 

Edunn  M.  Holbrook,  for  respondent  The  denial  of  the 
motion  for  a  new  trial,  on  the  gi'ound  that  it  could  not  be 
entertained  or  heard  after  judgment,  was  en-or.  {Tuckei'  v. 
White,  27  How.  Pr.,  97;  S.  C,  28  id.,  see  note ;  Folgery. 
Eitzbwg,  41  N.  Y.,  228;  Traoey  v.  Welsh  v.  AUmeyer,  46 
N.  R.,  698;  Hatch  v.  Peugnet,  64  Barb.,  189;  Clark  v. 
Bivok^,  2  Abb.  [N.  S.J,  385,  see  page  406;  Blydenburg  v. 
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John8(m,  9  id.,  459;  Raphaelsky  v.  Lynch,  12  id,  224; 
Produce  Bank  v.  Morton^  8  Joues  &  Spencer,  82ft-d37| 
affirmed,  67  N.  Y.,  149,  263;  Code  of  Civil  Procedure,  \ 
1005,  rule  81  of  Supreme  Court;  Rousso  v.  Vmtrtn^ 
41  How.  Pr.,  8,  p.  10;  Code  of  Qvil  Procedure,  §§  999- 
1006.)  Section  1005  of  tlie  Code  of  Civil  Procedure  per* 
mits  a  motion  to  be  entertained  at  Special  Term,  after  judg-i 
ment  for  a  new  trial  of  the  action,  upon  all  the  grounds  upon 
which  new  trials  are  granted.  (46  N.  Y.,  598;  Fleisch' 
matin  v.  Bennett,  21  Alb.  L.  J.|  115;  Code  of  Civil  Pro- 
cedure, §§  723,  724.) 

Per  Curiam.  The  feigned  iasues  in  this  case  were  tried 
before  the  court  and  a  jury,  and  a  motion  was  made  for 
judgment  upon  the  same  before  the  judge  at  Special  Term^ 
and  after  a  further  hearing,  a  final  judgment  was  ordered  and 
judgment  was  entered*  No  motion  for  a  new  trial  on  the 
issues  was  made  before  the  judgment  was  entered,  nor  wera 
the  exceptions  taken  on  the  trial  of  such  issues  ordered  to 
be  heard  at  G^iei-al  Term*  The  judge  refused  to  enteiiaia 
a  motion  for  a  new  trial,  on  the  ground  that  he  had  no 
power,  because  such  motion  was  nuide  after  final  judgment^ 
and  the  Genei'al  Term  reversed  the  order  upon  api)eaL 

IVe  think  the  General  Term  erred  in  its  decision.  The 
Code  (§  1003)  provides  that  where  the  judge  who  presided 
at  the  trial  of  feigned  issues  neither  entertains  a  motion 
for  a  new  tiiol,  nor  directs  exceptions  taken  to  be  heard  at 
the  General  Term,  a  motion  for  a  new  trial  can  be  made 
only  at  the  term  where  the  motion  for  final  judgment  is 
made,  or  the  remaining  issues  of  fact  are  tried,  as  the  case 
requires. 

The  case  is  directly  within  this  prorision,  and  it  was  only 
before  the  judge  at  Special  Term,  and  before  judgment  was 
granted,  that  the  motion  for  a  new  trial  could  be  made. 

Section  1005  is  not  inconsistent  with  the  provisions  con- 
tained in  section  1003,  and  refers  to  a  motion  for  a  new  trial 
of  the  action  itselfi  and  not  to  a  motion  for  a  now  trial  upon 
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the  feigned  issues  which  may  h^ve  beea  awarded  thereiiit 

which,  as  we  have  seen,  ii$  provided  for  in  another  section  of 

^eCode. 

,    It  follows  that  the  order  of  the  Geneiiil  Term  should  be 

reversed,  and  that  of  the  Special  Term  ajSnned,  with  costs 

of  appeal. 

All  concur* 

Ordered  accordingly. 


Thb  Vacjfiq  PinsuMATio  Gas  Gompaht,  Beqxnident,  v. 
John  W.  Wheblook,  Appellant. 

In  an  action  upon  a  jadgment  of  a  district  court  of  California^  it  appeared 
by  the  judgment-record  that  the  defendant  brought  an  action  in 'that 
court  and  recovered  a  judgment*  which  wia  reversed  by  the  Supreme 
Ck>urt  and  ramitted  to  the  district  eonrty  with  directions  to  aUow  a  coun- 
ter-chiim ;  in  purauance  of  which  direction,  the  judgment  in  question 
was  rendei-ed.  It  was  objected  that  the  recoi*d  contained  ho  notice  of 
i^pealy  and  so  showed  no  jurisdiction  In  the  Supreme  Cbmi.  Hdd, 
untenable ;  that  the  Supi«ma  ODm*t  having,  und^r  the  Constiti^tion  of 
Cahfomia,  general  ap^ieliate  jurisdiction  of  judgments  of  the  di^rict 
courts,  and  having  entertained  and  acted  upon  the  appeal,  jurisdiction 
by  proper  notice  was  to  be  presumed';  also  thai  the  attorneys  for  the 
plaintiff  in  that  action  appeared  in  the  appellate  court. 

To  prove  the  Constitution  of  California,  plaintiff  produced  a  book  purport- 
ing to  be  the  statutes  of  that  State,  published  by  the  State  printer.  A 
member  of  the  bar  of  CaJifbmia  testified  that  the  person  named  was  the 
State  piinter ;  that  the  volume  was  the  received  ofiicial  publicatikm  of 
the  statUktea  and  the  constitution ;  that  it  was  recognized  by  the  bar, 
and  was  the  only  record  the  court  had.  Held,  that  the  book  was  auffi- 
dently  proved  to  authorize  its  reception  as  evidence. 

(Submitted  February  24, 1880 ;  dedded  Majch  2, 1880.) 

Apfeal  from  judgment  of  the  General  Term  of  tiie  Supe- 
rior Court,  of  the  city  of  New  York,  affirming  a  judgment 
in  &Yor  of  plaintiff,  entered  upon  a  decision  of  tiie  oourfc  on 
trial  without  ajury.     (Reported  below,  12  J.  &  S.,  566.) 

This  action  was  upon  a  judgment  of  the  District  Court  of 
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the  third  judicial  district  of  the  State  of  Califomia.  The 
plaintiff  produced  an  exemplified  copy  of  the  judgment^roll, 
by  which  it  appeared  that  the  defendant  herein  brought  aa 
action  against  the  plaintiff  in  that  court  and  recovered  a 
judgment  for  $1,000,  which  was  reversed  by  the  Suprenie 
Couit  of  that  State,  and  the  action  remitted  to  the  distriot 
court,  with  dii^ections  to  allow  a  counter-claim  set  forth  in 
the  answer,  and  which  had  been  disallowed,  the  amount  of 
which,  however,  was  settled  by  the  findings,  and  to  render 
judgment  for  the  defendant  iu  that  action  for  the  amount 
the  counter-claim  exceeded  plaintiff's  cause  of  action ;  in 
pui-suance  of  which,  the  judgment  in  question  was  rendered. 
The  judgment-roll  did  not  contain  any  notice  o(  appeaL 

To  pi*ove  the  appellate  jurisdiction  of  the  Supreme  Court 
of  CuUfornia,  plaintiff  produced  in  evidence  a  book  purport- 
ing to  contain  the  statutes  of  California,  published  by  Benja^ 
min  P.  Avery,  State  printer.  This  was  objected  to  upon  the 
ground  that  the  book  does  not  purport  to  have  been  pub- 
lished by  the  authority  of  the  State  of  California,  and  is  not 
proven  to  have  been  commonly  admitted  as  evidence  in 
the  judicial  tiibunals  of  California.  A  member  of  the  bar  of 
Calitbmia  was  then  called  as  a  witness  by  plaintiff,  who  tes- 
tified, in  substance,  that  the  volume  was  one  of  the  official 
copies,  as  published  by  Mr.  Avery « who  was  the  State  printer  j 
that  it  was  the  received  official  publication;  that  it  was 
recognized  by  the  bar,  and  the  court  had  no  other  ;  that 
there  was  no  other  edition.  The  court  thereupon  overruled 
tile  objection,  and  defendant's  counsel  duly  excepted.  By 
the  Constitution  of  California,  as  it  appeared  in  said  volume, 
the  Supreme  Court  has  general  appellate  jurisdiction  in  cases 
ariiiing  in  the  district  courts. 

Robertson  <6  JSobertsanj  fot  appellant.  The  £ict  that  the 
judgment-record  offered  in  evidence  did  not'  contain  a  notice 
of  appetd  showed  that  there  was  no  jurisdiction  in  the 
Supreme  Court.  (JFVoW  v.  Allen,  19  How.  Pr.,  450;  Oarmfy 
y.  Mcintosh,  22  Barb.,  271;  4  Denio,  85;  1  Verm.,  491;  15 


280  Pacifio  Pneumatic  Gas  Co.  v.  Whbblock.     [libzdi^ 

Opinion  per  Ourkm. 

Ala.,  9;  Aiken  v.  Albamj  Northern  Bazlrocui,  14  How.,  337; 
32  Barb.,  277;  Ward  v.  Stringham,  1  Code  E.,  118;  Smith 
V.  Foule,  12  Wend.,  11;  15  J.  E.,  141;  19  id.,  39;  lyArcy 
V.  Ketchum,  11  How.,  165;  Code  of  Civil  Pi-ocedure,  §  1300; 
Code  of  Civil  Procedure  of  California,  §  940.)  The  volume 
offered  iu  evidence  to  prove  jurisdiction  was  not  suffi- 
ciently proved  to  authorize  its  admission.  (New  York  Code 
of  Civil  Pi-ocedure,  §  942;  Bright  v.  White,  8  Mo.,  421; 
MaUer  of  Belt,  1  Park  Cr.  R,  169,  179,  180;  6  Cranch, 
274;  5  Wend.,  375;  6  id.,  475;  3  id.,  173;  tiynea  y. 
McDermoU,  7  Abb.  [N.  C],  98;  chap.  98,  Laws  of  1843; 
chap.  259,  Laws  of  1830;  Laws  of  CaL  for  1852,  1853  and 
1860;  E.  S.  [2d  ed.],  59.) 

J.  P.  Osbcmej  for  respondent.  A  judgment  of  a  court 
of  one  State  being  a  court  of  record  and  having  Jurisdiction 
of  the  parties  and  subject  of  the  action,  is  conclusive  in 
another  State.     (1  Kent's  Com.,  260.) 

Per  Curiam.  The  objection  that  the  record  does  not 
show  that  the  appellate  court  had  jiurisdiction,  either  by  a 
notice  of  appeal  or  appearance,  is  not  tenable.  It  is  to  be 
observed  that  the  judgment  was  rendered  in  the  District 
Court.  In  that  court  the  defendant  brought  an  action,  and 
recovered  a  judgment  of  $1,000|  which  was  reversed  iu  the 
Supreme  Court,  and  remitted  to  the  District  Court,  with 
directions  to  allow  a  counter-claim  in  favor  of  the  defendant 
in  that  action,  who  is  the  plaintiff  in  the  pi^esent  action. 
The  District  Court,  in  pursuance  of  such  direction,  rendered 
the  judgment  upon  which  this  action  is  brought. 

No  question  is  made  as  to  the  original  jurisdiction  of  the 
District  Court  By  the  constitution  of  California  the 
Supreme  Court  has  general  appellate  juiisdiction  of  judg- 
ments rendered  in  the  District  Court,  and  having  entertained 
and  acted  upon  the  appeal,  jurisdiction  by  a  proper  notice  is 
presumed.  The  attorneys  for  the  plaintiff  in  that  action  are 
presumed  to  have  had  notice,  and  that  they  appeared  iu  the 
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appellate  court  There  was  no  effort  to  prove  the  absence 
of  facts  necessary  to  jurisdiction.  The  book  containing  the 
lawB  of  the  State,  and  constitution,  was  sufficiently  proved. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Peter  Grattan,  as  Executor,  etc.,  Respondent,  v.  The 
Metropolitan  Lojfe  Insurance  Company,  Appellant. 

By  the  terms*  of  a  policy  of  life  insurance,  issued  by  defendant,  the  amount 
of  insurance  was  to  be  paid  **  in  sixty  days  after  receipt  and  acceptance 
of  pi-oofs  of  death  of  the  insured.**  In  an  action  upon  the  policy,  it 
appeared  that  defendant  had  blanks  for  such  pi*oo&,  and  that  it  was  its 
custom,  upon  the  death  of  a  person  insured,  to  send  these  blanks  to  his 
repi*esentative,  or  for  his  use  to  the  local  agent ;  that  immediately  after 
the  death  of  the  insured  plaintiff  applied  to  the  local  agent  for  blanks, 
who  wrote  to  defendant,  informing  it  of  the  death,  and  of  the  applica- 
tion, and  requesting  it  to  furnish  the  blanks.  A  similar  application  was 
also  made  by  plaintiff.  Defendant  declined,  on  the  ground  that  the 
policy  was  null  and  void,  and  that  it  refused  to  recognize  any  claim 
thereunder,  and  it  also  directed  its  agent  not  to  give  the  usual  certificate. 
Held,  that  the  pi-oofs  caUed  for  must,  in  view  of  defendant's  custom,  be 
held  to  relate  to  proo&  according  to  its  instructions,  and  upon  blanks  to 
be  furnished  by  it,  and  that  its  refusal  to  ftumish  them  was  a  waiver  of 
the  requirement. 

The  complaint  alleged  that  proper  proofs  were  furnished ;  on  the  trial* 
which  was  before  a  referee,  he  gave  the  plaintiff  leave  to  amend  the  com- 
plaint, by  alleging  a  wwver  of  the  requirement  as  to  proofe.  This  was 
gi'unted  upon  terms,  among  others,  that  plaintiff  should  pay  costs,  which 
were  accoi*dingly  paid,  and  the  amendment  made.  Held,  that  it  was  within 
the  power  of  the  referee  to  allow  the  amendment,  and,  if  otherwise,  defend- 
ant, by  accepting  the  costs,  was  precluded  from  raising  the  objection. 

In  the  application  for  the  policy,  in  answer  to  the  question  as  to  the  occu- 
pation of  the  deceased,  the  answer  was,  "  soda-water  maker.**  In  the 
**  medical  examiner's  certificate,"  which  was  required  to  be  and  was 
signed  by  the  applicant,  and  contained  what  purported  to  be  transcripts 
of  his  answers  to  the  medical  examiner,  in  answer  to  a  question  as  to 
the  effect  of  the  occupation  upon  the  risk,  the  answer  was,  **  is  out  of 
doors  most  of  the  lime,  selling  soda-water ;  in  my  opinion  healthy  occupa- 
tion." It  appeared  that  the  insured  made  and  sold  soda-water.  Held,thtA 
the  answers  were  to  be  taken  together,  and  stated  the  facta  correctly. 
SiCKELs— Vol.  XXXV.        36 
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The  medical  ezamiaer  w«8  required  by  his  instructious  from  defendaat  to 
£^ive  the  auflwera  to  the  questionfl  ia  the  certificate  ia  his  own  haad- 
writiug,  and  not  to  allow  any  person  to  dictate  any  portion  of  them.  In 
answer  to  a  question  calling'  tat  the  fiutiily  history  "of  the  a|^lieant»" 
be  stated  correctly  the  caus«  of  the  death  of  a  sister.  At  the  time  the 
insured  signed  his  name  to  the  certificate,  the  answer  had  not  been 
written  in  by  the  examiner ;  he  subsequently  filled  in  the  cause  of  death 
as  "not  known  to  applicant"  Held^  that  the  examiner  was  the  agent 
of  defendant  for  the  purpose  of  reporting  the  answers ;  that  it,  not  the 
insured,  was  responsible  for  his  mistake  in  making  the  entry ;  and  that 
the  mistake  did  not  release  defendant  from  its  obligation. 

Also,  held,  that  it  was  competent  to  prove  by  ^Mirol  the  actual  tranmction 
in  reply  to  defendant's  daim  of  breach  of  warranty  and  fraud ;  and  this 
without  reforming  the  contract  or  asking  for  equitable  reUef. 

For  the  purpose  of  showing  the  falsity  of  representations  of  the  insured  as 
to  the  cause  of  death  of  his  mother,  defendant  called  a  physician  who 
testified  that  he  attended  her  in  her  last  illness;  it  did  not  appear  that 
lie  ever  visited  or  saw  her  at  any  other  time  or  in  any  other  than  a  pro- 
fessional capacity.  The  witness  was  then  asked  if  he  knew  or  was  able 
to  state  the  cause  of  her  death ;  if  he  observed  the  symptoms  she  exhib- 
ited in  her  sickness ;  if  the  symptoms  we're  such  as  might  have  been 
discovered  by  observation  and  phymcal  iixamination,  without  the  aid  of 
any  specific  statement  from  the  patient,  or  without  their  being  confiden- 
tially disclosed  by  her,  or  any  friend  or  attendant,  or  through  any  pri- 
vate examination  ;  and  also  if  the  statement  of  the  insurer  as  to  the  cause 
of  death  was  true.  Hdd  (Earl,  J.,  dissenting),  that  the  questions,  so 
Ur  as  material,  were  properly  excludeil. 

The  statute  prohibiting  a  physician  from  disclosing  any  information  which 
he  acquired  in  attending  a  patient  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  prescribe.  (2  R.  S.,  406, }  73;  Code  of  Civil 
Procedure,  {  834),  indudes  information  recei\'ed  through  the  sense  of 
nght  as  well  as  that  communicated  through  the  ear.  It  needs  not  that 
an  examination  of  a  patient  should  be  private  to  exclude  information  so 
derived ;  nor  is  it  required  that  it  should  be  shown  in  the  first  instance 
by  formal  proof  that  the  information  was  necessary  to  enable  the  phym- 
dan  to  prescribe. 

The  statute  indudea  all  knowledge  acquired  from  the  jMitient  himself,  from 
the  statements  of  others  surroundmg  him,  and  from  observation  of  his 
appearance  «nd  symptoms. 

The  death  of  the  patient  does  not  remove  the  prohibition,  and  the  phyddaa 
cannot  testify  to  the  cause  of  death  learned  by  him  while  attending  the 
patient  in  a  professional  capjunty. 

JSdingUnk  v.  JBtna  Ins.  Co.  (77  N.  T.,  564),  and  Pieraon  v.  People  (79  id., 
424),  distinguished. 

-  A  witness,  not  a  physician,  who  saw  the  mother  of  the  insured  in  her  last 
sickneas,  was  asked  to  state  his  condusion  in  reference  to  the  character 
of  her  disease.    This  was  objected  to  and  excluded.    Heldf  no  error. 


(Argued  February  5^  1880;  dedded  Mai*ch  9, 1880.) 
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Afpbai<  from  judgment  of  the  General '  Term  of  the 
Supreme  Court,  iu  the  third  judicial  department,  affirming  a 
judgment  in  favor  of  plaintiiff,  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  upon  a  polic  j  of  insurance  issued  by- 
defendant  upon  the  life  of  Terence  Gi-attan,  ploiutifr 's  testator. 

The  faets  appear  sufficiently  in  the  opiuioiu 

Wm.  Henry  Amoutx^  for  appellant.  The  finding  that 
there  was  a  waiver  of  service  of  proofe  of  death  was  an 
error  of  law  upon  the  £acts  found.  (Co.  Litt,  352a ;  1 
Serg.  &  R,  444;  Eiply  v.-dSfina  Ins.  C/a,  30  N.  Y.,  136; 
Underwood  v.  Farmer^  J.  8.  L  Go.j  57  id.,  500;  Comman- 
wealth  Ins.  Ca  v.  8enneU,  41  Pa.  St.,  161;  Diehlx.  Adams 
Co.  Mid.  Ins.  Co.,  58  Penn.,  452;  BeaUy  v.  Lycoming  Ins. 
Co.,  66  Id.,  9;  Security  Ins.  Co.  v.  Fay,  22  Mick,  467; 
8t.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.,  278;  Po^  v.  -^Etoia 
IHre  Ins.  Co.,  43  Barb.,  864;  Bennett  v.  Lycoming  Ins.  Co., 
67  N.  Y.,  274;  Brink  v.  Hanover  Fire  Ins.  Co.,  70  id.,  593; 
Trask  v.  State  Fire  and  M.  Ins.  Co.,  29  Penn.,  198;  aReiUy 
V.  Guardian  M.  L.  L  Co.,  60  N.  Y.,  169.)  The  defendant 
had  the  right  to  pi-ove,  both  by  li^  and  professional  wit- 
nesses, the  cause  of  the  death  of  the  mother  of  the  testator, 
and  the  e^cclusion  of  such  evidence  was  erroneous.  (3  B. 
S.  [Edm.  ed.],  397,  §  10;  1  id.  [Banks'  6th  ed.],  1014,  §  2; 
1  id.  [Edm.  cd.],  397,  §  4;  id.  [Banks'  6th  ed.],  1014;  1 
id.  [id.],  1018,  4  15;  JSJdingUm  v.  ^tna  Life  Ins.  Co.,  77 
N.  Y.,  564;  Phillips  on  Ev.,  164;  Dwhess  of  Kingstm's 
Case,  20  How.  St.  Tr.,  613;  Abbey  v.  LiU,  5  Bing.,  299; 
McKee  v.  Nelson,  4  Cow.,  855;  CoOrill  v.  Myriek,  3  Fwrf., 
222;  Porter  v.  Poquonnoc  Mcmufticturing  Co.,  17  Conn., 
249;  Clafsp  v.  FuOertoH,  34  N.  Y.,  190.)  The  false  repre- 
sentation of  the  insured  in  respect  to  the  dqath  of  the  sister 
was  a  breach  of  the  warranty.  {Barteau  v.  PAoBma:  Jd.  L. 
L  Co.,  67  N.  Y.,  595;  ^tna  L.  L  Co.  v.  France,  91  U.  S. 
[1  Otto],  510;  Anderson  v.  Fitzgerald,  4  H.  L.  C,  484; 
.Goddard  v.  Monitor  M  F.  I.  Co.,  108  MaasL^  56;  StaJtc  M. 
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JF.  L  Co.  V.  Araiur,  30  Penn.  St.,  815,)  Knowledge  on  the 
part  of  an  agent  that  8uch  statement  was  fiilse  does  not 
affect  the  warranty,  {Foote  v.  ^tna  L.  L  Co.,  61  N.  Y., 
571;  Rohrbdch  v.  Germania  F.  L  Co.,  62  id.,  47;  Fhjn  r. 
EquUabU  L.  L  Co.,  67  id.,  500,  506;  State  MuL  F.  L  Co. 
V.  Arthur,  30  Peun.  St,  331;  Brown  v.  Cattaraugus  Co.  M. 
L  Co.,  18  id.,  385;  Alexander  v.  Germania  F.  L  Co.,  66 
id.,  4G4;  Kennedy  v.  St.  Lawrence  Co.  M.  L  Co.,  10  Barb., 
285;  Jennings  v.  Chenango  Co.  M.  I.  Co.,  2  Denio,  75.) 
The  medical  examiner  of  the  defendant  was  not  its  agent  to 
bind  it  by  any  false  statement  made  in  his  certificate.  (Flynn 
V.  Equitable  L.  I.  Co.,  67  N.  Y.,"500;  Foote  v.  JEtm  L.  I. 
Co.,  61  id.  571;  Mawry  v.  Jiosendale,  74  id.,  360.)  The 
insured  having  put  it  in  the  power  of  defendant's  medical 
examiner  to  write  a  wrong  answer  as  to  the  cause  of  death 
of  his  sister,  should  suffer  the  loss  that  might  result  thei-e- 
from.  {KnoxviUe  N.  Bk.  v.  Clark,  20  Alb.  L.  J.,  29; 
Jiedlicky.  Doll,  54  N.  Y.,  234;  Blakeyv.  Johnson,  13  Bush., 
197;  26  Am.,  254;  "Toung  v.  Grote,  4  Bing.,  253;  Brown 
V.  Eeed,  79  Penn.  St,  370;  21  Am.,  75;  Angle  v.  N.  W. 
Ins.  Co.,  92  U.  S.,  330;  Timstees  v.  Hill,  12  Iowa,  462; 
Roach  \.  Carr,  18  Kan.,  529;  26  Am.,  788;  McDonald  y. 
Muscatine  Bk.,  27  Iowa,  319;  Armstrong  v.  Harshnan,  61 
Ind.,  52;  28  Am.,  665;  Upton  v.  TribUcock,  91  U.  S.,  45, 
50;  Leev.  Guardian  L.  Ins.  Co.,  2  Cent  L.  J.,  495;  5 
Bigelow,  L.  and  A.  I.  R.,  18;  Ryan  v.  World  M.  L.  Ins. 
Co.,  41  Conn.,  168;  19  Am.,  490;  4  Life  Ins.  E.,  627; 
Smitii  V.  Empire  Ins*  Co.,  25  Barb.,  497;  RicJiardson  v. 
Marine  Ins.  Co.,  46  Mo.,  394;  Jackson  v.  Croy,  12  J.  E., 
227;  Roach  v.  Karr,  26  Am.,  788;  Maran  v.  McLarty,  75 
K  Y.,  25;  Wilson  v.  Conway  F.  Ins.  Co.,  4  E.  I.,  41.) 
Even  if  the  physician  could  be  held  to  be  the  agent  of  the 
company,  the  provision  in  the  policy  that  no  agent  had 
authority  to  waive  any  of  its  conditions,  and  the  declaration 
of  the  uisured,  that  the  answers  written  in  the  doctor's  cer- 
tificate were  true,  and  according  to  the  answere  he  hud  given 
would  bmd  him,     (^IJiayer  v.  Agricultural  Ins.  Co.,  5  Him, 
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666;  Walsh  v.  SaHfard  F.  Ina.  Co.,  73  N.  ¥•,  5,  9,)  The 
admission  of  parol  evidenoe  was  illegal,  as  teiiidiiig  to  vary 
the  written  contracts  declared  on«  {Maker  v.  Hibemia  Ins. 
Ca,  67  N.  Y.,  283;  PUcher  v.  Hennewy,  48  id.,  415; 
McCdU  V.  Sun  M.  Ins.  Cb.,  66  id.,  605;  Ryan  v.  Wwld 
M.  L.  Ins.  Oo.f  41  Conn.,  468;  Jennings  y.  Chenango  Co. 
Ins.  Co.,  2  Den.,  75;  Franklin  F.  Ins.  Co.  v.  Martin,  40  N. 
J.,  668;  Dewees  v.  ManhaUan  Ins.  Co.,  35  id.  [6  Vroom],  866; 
AtherUm  v.  Brown,  14  Mass.,  152;  Wiggins  v.  Boardman^  14 
id.,  12;  McCallY.  Sun  M.  I  Co.,  66  N.  Y.,  605,  517;  4  life 
Ins.  Cas.,  627;  Ban-eU  v.  Union  MuL  Fire  Ins.  Co.,  7  Cush., 
175;  Jenkins  v.  QmncyMiU.  Ins.  Co.,  7  Gray,  370;  Sheldon 
y.  Hartford  Fire  Ins.  Co.,  22  Conn.,  235;  FUnn  v.  Tobin,  1 
Mood.  &  Miilk.,  367.)  The  testator  frandnlently  represented 
his  occupation  ;  the  question  in  relation  thereto  referred 
to  the  time  of  application,  and  to  the  entire  occupation. 
{Alexandei'  v.  Germania  Fire  Ins.  Co.,  66  N.  Y.,  466;  Sars* 
fidd  V.  Mei.  Ins.  Co.,  61  Barb.,  479;  State  M.  F.  I.  Co.  v. 
Art/mr,  30  Penn.  St.,  315;  Flanders  on  Ins.,  289;  Paine  v. 
Agricultural  Ins.  Co.,  5  T.  &  C,  619;  WaU  v.  Fast  River 
M.  I.  Co.,  7  N.  Y.,  370;  Pamilee  v.  Hoffman  Fij^Ins.  Co.^ 
64  id.,  186;  Goddard  v.  Monitor  M.  F.  Ins.  Co.,  108  Mass., 
56;  MaJiery.  HibemiaF.  I.  Co.,  67  id.,  288;  Ashworth  v. 
Builder^  M.  F.  Ins.  Co.,  112  Mass.,  422;  17  Am.,  117; 
Valton  V.  Jfational  Fund  L.  Ass.  Co.,  20  N.  Y.,  32;  Hartr 
man  v.  Keystone  Co.,  21  Penn.,  466,  478;  Bliss  on  Life  Ins. 
[2d  ed.],  174;  Smith  v.  ^tna  Life  Ins.  Co.,  49  N.  Y.,  211.) 
The  referee  had  no  power  to  amend  the  complaint  on  the 
trial  as  he  did.  {Railway  Co.  v.  McCarthy,  96  U.  S.  [6 
Otto],  258;  Gold  v.  Banks,  8  Wend.,  663;  Hdbrook  v. 
White,  24  id.,  169;  FvereU  v.  Saltus,  16  id.,  474;  Wright  v. 
Reed,  3  D.  &  East,  654;  Duffy  v.  CDonamm,  46  N.  Y.,  223; 
Winter  v.  CoU,  7  id.,  288;  Sheltm  v.  Adams,  41  Barb.,  54; 
18  Abb.,405.) 

Za  Mott  W.  Rhodes,  for  respondent.    The  evidence  of 
the  doctors  was  properly  excluded  by  the  referee,  as  intended. 
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to  dii^lose  privileged  communicatioDB  and  information 
obtained  while  nctilng  in  a  profeasional  capadty.  (8  B.  S. 
[6th  ed.],  671,  ^  119;  Code  of  Proc.,  §§  834,  886;  Eddiny^ 
ton  V.  MuL  Life  Ins,  Co.,  67  N.  Y.,  185;  DiHeber  v.  Home 
Life  Lis.  Co.  J  69  id.,  256;  Cahen  v.  Continental  Life  Lis.  Co.^ 
69  id.,  308;  Oration  v.  Jf^aL  Life  Lis.  Co.,  15  Hun,  77; 
Pierson  v.  People,  13  id.,  239;  HiMreth  v.  Shepherd,  65 
Barb.,  265;  Wolstenholmer.  Wolsten/iolme  File  Co.,  3  Lans., 
467;  DarUng  v.  Miller,  54  Barb.,  149;  2  Wharton's  Ev., 
§  1154.)  Plaintiff  was  not  bound  to  show  affirmatively 
that  every  answer  in  his  application  was  true ;  it  rested  with 
defendant  to  allege  and  i)rove  the  breach  complained  of. 
(Bliss  on  Life  Insurance  [2d  ed.],  621,  622;  8rmck  v.  Ilonne 
Life  Lis.  Co.,  2  Dillon,  160;  Jones  v.  Brooklyn  Life  Ins. 
Co.  61  N.  Y.,  79;  Boos  v.  World  Life  Ins.  Co.,  4  Hun, 
133;  affirmed,  64  N.  Y.,  236;  Van  VaUcenburg  v.  Am. 
Popular  Life  Ins.  Co.,  70  id.,  605;  Piedmont  and  Arling* 
Urn  Lifelns.  Co.  v.  Evoing,  2  Otto,  377;  GraUon  v.  KaL  Life 
Ins.  Co,,  15  Hun,  78,  79.)  The  evidence  shows  a  waiver 
of  proofs  of  death  as  required  by  the  policy.  (Bliss  on 
Life  Insurance  [2d  ed.],  §  278;  LesUe  v.  Knickerbocker  Life 
Ins.  Co.,  63  N.  Y.,  27;  DiOeber  v.  Knickerbocker  Life  Ins. 
Co.  [Ct.  Apps.  MSS.],  decided  April  1,  1879;  Johnston  v. 
Cd.  Ins.  Co.,  7  J.  B.,  818;  Vos  v.  Robinson,  9  id.,  196; 
Frances  v.  Ocean  Ins.  Co.,  6  Cow.,  415;  ONeil  w  Biiffalo 
Fire  Ins.  Co.,  8  N.  Y.,  128;  ^(na  Five  Lis.  Co.  v.  Tyler, 
16  Wend.,  402;  Hinchen  r.  Mat.  Ben.  Life  Ins.  Co.,  6 
Lans.,  24;  Post  v.  ^tna  Fire  Ins.  Co.,  43  Barb.,  364; 
Ogdenv.  Marshall,  4  Seld.,  340;  Cornell  y.  Ilaight,  21  N. 
Y.,  465;  3  PhilliVs  Ev.,  100;  Grant  y.  Johnson,  1  Seld., 
252;  Taylor  v.  Merchants^  Ins.  Co.,  9  How.  U.  S.  R,  390; 
Van  Allen  v.  Farmer^  Joint  Stock  Co.,  10  Hun,  397;  7i 
N,  Y.,  604;  Premise  v.  Knickerbocker  Ltfe  Ins.  Co.,  20  Alb. 
L,  J.,  133;  Dohn  v.  Farmers'  J.  8.  Ins.  Co.,  5  Lans.,  275, 
*  277;  Sheldon  v.  Atlantic  Ins.  Co.,  26  N.  Y.,  465;  BodinsY. 
Mcchange  Fire  Ins.  Co.,  51  id.,  117;  Miller  y.  Eagle  Life 
and  Health  Co.,  8  E.  D.  Smith,  286,  287;  BenneU,  Admir., 
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V.  Maryland  Fire  Ins.  Oo.,  19  Alh.  L.  J.,  868;  Bank  of 
Oil  City,  Assignee^  v.  Guardian  MuL  Life  Ins.  Co.^  5  life 
and  Ac.  Ins.  £.,  478;  McComas  y.  Covenant  Mut.  Life  Ins. 
Co.,  56  Mo.,  573;  Shaw  v.  The  Republic  Life  Ins  Co.,  69 
N.  Y.,  286;  Goodmn  v.  Mass.  Mut.  Life  Ins.  Co.,  78  N. 
Y.,  480.)  The  defendant  failed  to  prove  any  breach  of 
warranty  in  the  contract,  with  reference  to  the  cause 
of  death  of  the  mother  and  sister  of  the  applicant.  (DiUe^ 
ber  V.  Home  Life  Ins.  Co.,  69  N.  Y.,  256.)  Defendant  is. 
estopped  from  pleading  or  showing  a  breach  of  warranty  in 
the  contract  caused  solely  by  the  false  statement  of  its  medi- 
cal examiner.  He  was  its  agent.  {Ames  v.  JT.  Y.  Union 
Lis.  Co.,  14  N.  Y.,  263;  Plumb  v.  Cattaraugus  Co.  Mut. 
Lis.  Co.,  18  id.,  892;  Rowley  r.  Umpire  Lis.  Co.,  86  id., 
550;  3  Keyes,  557;  Le  Roy  v.  Park  Fire  Ins.  Co.,  39N.Y., 
58;  BoosY.  World  Mut.  Life  Ins.  Co.,  6  N.  Y.  Sup.  Ct. 
[T.  A  C],  368;  64  N.  Y.,  236;  Pierce  v.  Nashua  Mut.  Life 
Ins.  Co.,  9  Am.  R.,  240;  Merserau  v.  Phomic  Mut.  Life 
Ins.  Co.,  66  N.  Y.,  278;  Baker  v.  Hom^  Life  Ins.  Co.,  64 
id.,  648;  Life  Ins.  Co.  v.  Wilkinson,  18  Wall,  222;  2%e 
Am.  Ins.  Co.  v.  Mahone,  21  id.,  152;  Taylor  v.  MvJt.  Ben. 
Life  Ins.  Co.,  10  Hun,  52;  Higgins  v.  Phoenix  Life  Ins.  Co., 
10  id.,  461;  affi'd  by  Ct.  of  App.,  Mar.  21,  1878;  IT.  J. 
Mut.  Life  Ins.  Co.  t.  Baker,  94  U.  8.  S.  C.  K.  [4  Otto],  610; 
Mowry  v.  Rosendale,  Rear.,  W.  Mut.  Ins.  Co.,  74  N.  Y.,  360; 
Maher  v.  Hibemia  Ins.  Co.,  67  id.,  283;  Goodmn  ▼.  Mass. 
Mut.  Ins.  Co.,  73  id.,  480;  Pitney  v.  Glens  Falls  Ins.  Co., 
65  id.,  6;  Pechner  v.  Phoenix  Ins.  Co.,  id.,  195;  Eddington 
V.  JEtna  Life  Ins.  Co.  [Ct.  App.  MSS.],  77  id.,  564;  Boos 
V.  World  Mut.  Life  Ins.  Co.,  64  id.,  236;  Baker  v.  Hime 
Life  Ins.  Co.,  64  id.,  648;  Higgins  v.  Phoenix  Life  Ins.  Co., 
10  Hun,  461;  Mowry  y.  Rosendale,  74  N.  Y.,  360;  Phmd 
V.  Cattaraugus  Co.  Mut.  Ins.  Co.,  18  id.,  892;  Bliss  on  Ins. 
[2d  ed],  114-116;  Miller  v.  Mut.  Ben,  Life  Ins.  Co.,  36 
Iowa,  216;  Goodmnv.  Massi  Mut.  Life  Ins.  Co.,  78  N.  Y., 
480;  Mowry  v.  Rosendale,  74  id.,  360;  Rowley  v.  Empire 
Ins.  Co.,  36  id.,  650;   Taylor  y.  Mut.  Life  Ins.  Co.,  10  Him, 
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55;  Partridge  v.  Cwamercial  Fire  Ins.  Ob.,  17  id.,  95;  Le 
Boy  V.  Park  Fire  Im.  Co.,  39  N.  Y.,  58;  Alexander  v. 
Oermania  Fire  Ins.  (7a.,  5  Sup.  Ct  [T.  &  C],  211;  Union 
Mut.  Ins.  Co.  V.  WilkinsoHj  13  Wall.,  222;  American  Ins. 
Co.  V.  Mahone,  21  id.,  152;  Baker  v.  Mome  Life  Ins.  Co., 
supra;  64  N,  Y.,  648,  649;  13  Wall.,  222;  21  id.,  152; 
BowleyY,  Empire  Ins*  Co.^  36  N.  Y.,  550;  Higgina  v.MuL 
Life  Ins.  Co.,  10  Hun,  461;  JV.  J.  MuL  Life  Ins.  Co.  v. 
Baker,  94  U.  S.  S.  C.  R.  [4  Otto],  610;  Bliss  on  Life  Ins, 
[2d  ed.],  ^^  79,  80,  83,  290,  291;  ManhaUan  Fire  Lis.  Co. 
V.  Weill,  26  Am.  R.,  364-370.) 

Danforth,  J.  By  the  terms  of  the  policy  the  defendant 
was  required  to  pay  the  amount  of  the  insurance  **  in  sixty 
days  after  receipt  and  acceptance  of  proofs  of  the  death  of 
the  insured."  As  to  the  manner  and  form  of  proof,  and  the 
time  within  which  and  the  person  by  whom  an  opportunity 
should  be  given  to  the  company  to  accept  and  receive  the 
"  proofs,"  the  policy  is  silent.  It  appeared,  however,  upon 
the  trial,  by  the  evidence  of  tlie  defendant's  officers,  that  the 
company  was  provided  with  blanks  for  such  proof,  and  that 
it  was  its  custom,  upon  the  death  of  an  insured  person,  to 
send  these  blanks  to  his  representative  or  for  his  use  to  the 
local  agent ;  that  the  life  insured  died  on  the  8th  of  Novcm* 
ber,  1876,  at  Troy,  and  immediately  thereafter  the  plaintiff 
applied  to  the  local  agent  in  that  city  for  the  proper  blanks, 
and  he,  on  the  eleventh  day  of  that  month,  after  having  seen 
the  dead  body  of  the  insured,  wrote  to  the  defendant  infonn- 
ing  it  of  that  fact,  of  the  plaintiff's  application  to  him  for 
blanks,  and  requesting  it  to  furnish  them,  in  oi*der  that  the 
usual  proofs  of  death  might  be  made.  A  similar  application 
was  made  by  the  plaintiff  through  his  attomejrs  ;  but  in  both 
instances  the  defendant  declined  to  furnish  the  blanks,  *'ou 
the  ground  that  the  policy  was  null  and  void,  and  that  it 
refused  to  recognize  any  claim  thereunder."  This  is  the 
finding  of  the  referee,  and  he  further  finds  that  "  the  defend- 
ant also  directed  its  local  agent  not  to  give  the  usual  certifi* 
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cate  required  to  be  given  by  him  in  such  cases."  From  these 
facts  the  referee  finds,  as  a  conclusion  of  law,  that  there  was 
*'  a  waiver  on  the  part  of  the  defendant  as  to,  and  that  it  did 
thereby,  and  by  reason  thereof,  waive  the  provision  of  said 
policy,  requiring  the  plaintiff  to  furnish  said  proo&  of  lo^.'^ 
That  the  insured  did  in  fact  die  at  the  time  alleged,  is  ad- 
mitted by  the  answer,  and  I  think  the  referee  conmiitted  no 
error  in  the  conclusion  referred  to.  The  condition  itself  was 
a  necessary  and  proper  one ;  but  it  was  wholly  for  the  bene* 
fit  of  the  defendant,  and  might  be  waived.  When,  as  in  this 
case,  the  insurer  says  "  we  have  canceled  the  policy,  and 
will  recognize  no  claim  under  it,"  it  must  be  deemed  to  have 
done  so.  Notice  of  death  had  been  given,  and  the  defendant 
had  received  it  from  its  own  agent,  as  well  as  from  the  repre- 
sentatives  of  the  policy-holder.  The  proofs  of  death  called 
for  by  the  terms  of  the  policy  must,  in  view  of  tlie  custom' 
of  the  defendant  before  referred  to,  be  held  to  relate  to  proofi 
according  to  its  instructions  and  upon  blanks  to  be  by  it 
furnished.  Its  refusal  to  fiunish  them  after  application,  was 
equivalent  to  saying  that  they  would  not  accept  or  receive 
proofs,  and  the  plaintiff  could  not  be  required  to  perform  an 
idle  ceremony :  {Shaw  v.  The  liepubHc  Life  Ins.  Go.^  69 
N.  Y.,  286;  Ooodmn  v.  The  Mass.  Mut.  Life  Ins.  Co.,  73 
id.,  480.)  It  is,  however,  contended  by  the  learned  counsel 
for  the  appellant,  that  the  finding  upon  this .  question  was 
not  within  the  issue  made  by  the  pleadings,  and  that  the 
referee  en*ed  in  permitting  the  plaintiff  to  amend  his  com« 
pldnt  As  originally  served,  it  contained  an  averment  that 
*«  on  or  about  the  22d  day  of  November,  1876,  the  plaintiff 
furnished  the  defendant  with  proof  of  the  death  of  said 
Terence  Grattan."  Before  the  close  of  the  plaintiff's  case, 
but  after  most  of  the  evidence  to  which  I  have  adverted,  and 
other  evidence  had  been  introduced,  and  while  the  plaintiff 
yet  had  the  case,  his  counsel  asked  of  the  referee  leave  to 
amend  the  complaint  by  alleging  that  *  the  defendant  had 
waived  the  requirement  in  its  policy  that  the  plaintiff  should 
furnish  proof  of  the  death  of  "  the  insured.  This  was  objected 
SicKBLS— Vol.  XXXV.       87 
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to  by  the  defendant's  counsel,  on  the  ground  that  **  it  sub- 
stantially changes  the  defense,  and  therefore  the  referee  is 
without  power  to  grant  it."  Leave  was  given  upon  terms, 
and  among  others,  that  the  plaintiff  should  pay  costs  to  the 
defendant.  The  costs  were  paid  and  the  amendment  made. 
It  was  clearly  within  the  power  of  the  referee  to  allow  it 
It  may  be  added  that  by  accepting  the  costs  imposed  as  a 
condition  of  the  amendment,  the  defendant  is  precluded  from 
availing  itself  of  the  objection,  if  it  was  otherwise  good. 
There  is  no  suggestion  that  the  defendant  was  prejudiced, 
and  the  trial  proceeded  upon  the  answer  already  in. 

The  remaining  questions  relate  to  the  merits  and  ai-e  more 
impoiiant. 

It  is  next  contended  by  the  defendant  that  the  life  insured, 
in  his  application  for  the  policy,  made  false  and  fmudu- 
lent  representations,  JPzrst :  In  regard  to  his  occupation. 
Second:  1\\  regard  to  the  cause  of  the  death  of 'his  mother 
and  sister.  The  application  covere  more  than  two  pages  of 
the  printed  case.  It  contains  questions  numbered  from  one 
to  seven,  most  of  them  divided  uito  parts  distinguished  by 
letters  of  the  alphabet  from  A  to  F  inclusive,  and  sub-clauses 
characterized  by  neither  figure  nor  letter,  but  separated  from 
the  context  by  blank  spaces,  calling  for  twenty-eight  answei-s, 
while  the  medical  examiner's  ceilificate  annexed  thereto 
covera  more  than  three  pages  and  calls  for  upwards  of  ony 
hundi'cd  answers,  to  be  signed  also  by  the  applicant  for  the 
insurance,  and,  as  given,  purport  to  be  transcripts  of  his 
answers  to  the  medical  examiner.  The  declanition  of  the 
l)hysician  follows,  and  is  simply  that  he  has  **  considered  the 
application  annexed,  and  carefully  examined  Mr.  Terence 
Grattan,  and  has  witnessed  his  signature  as  above."  Now* 
what  do  we  learn  from  these  pages  of  interrogation  concern- 
ing the  occupation  of  the  life  insured  ?  The  second  ques- 
tion of  the  application  calls  for  the  name  at  full  length  of 
the  life  proposed  for  insurance,  and  in  the  second  subdi* 
vision,  for  his  **  occupation."  The  answer  is  **  Soda-water 
maker."     Then,  after  more  then  twenty  intervening  quea- 
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tions  upon  other  subjects  irrelevant  to  the  one  in  hand,  is 
this  clause:  ** Occupation.  Full  particulars  regarding  the 
applicant's  business  or  trade  must  be  given.  If  a  mechanic, 
state  in  detail  all  the  various  kinds  of  work  performed," 
This  does  not  seem  to  be  a  question,  but  rather  a  mcmomn- 
dum  by  way  of  instruction  to  the  agent ;  but  for  whatever 
purpose  designed,  there  is  no  answer  to  it,  or  observation 
written  against  it,  and  I  think  the  referee  was  quite  right  in 
holding  that  its  position  in  the  application  would  not  war- 
rant the  finding,  that  it  was  addressed  to  the  life  proposed. 
In  the  part  entitled  "  Medical  Examiner's  Certificate,"  the 
question  first  noted  above  is  repeated,  and  the  same  answer 
is  given  —  "  Soda-water  maker."  The  seventeenth  question 
is  as  follows  :  "  What  is  your  opinion  of  the  influence  of  the 
said  life's  occupation  on  the  risk  ?  "  And  the  answer  is : 
**Is  out  of  doors  most  of  the  time  selling  soda-water — in 
my  opinion,  healthy  occupation."  Now  the  paper  contam- 
ing  these  answei-s  is,  as  I  before  observed,  signed  by  the  life 
proposed,  Terence  Grattan,  and  contains  this  declaration : 
'*  I  hereby  declai-e  that  I  have  given  true  answers  to  all 
questions  put  to  me  by  the  medical  examiner,  that  they 
agree  exactly  with  the  foregoing,  that  I  am  the  same  person 
described  in  the  accompanying  application,  and  whose  signa- 
ture is  appended  to  declaration  and  warranty  herewith." 
These  auswei-s  must  be  taken  together  ;  they  state  the  occu- 
pation of  the  life  proposed  and  his  then  employment. 
Both  were  true,  and  neither  inconsistent  with  the  other. 
By  trade  a  maker  of  soda-water,  he  w&s  also  vending  it 
It  is  quite  impossible  that  the  defendant  was  misled  by  the 
answer,  and  in  no  aspect  was  the  answer  false.  The  referee's 
finding  that  he  was  a  soda-water  maker  is  sustained  by 
the  evidence.  If  a  man,  for  want  of  employment,  steps  aside 
for  a  season  from  his  regular  and  usual  calling,  he  does  not 
lose  his  connection  with  or  give  up  his  craft ;  as  in  this  case, 
he  did  not  cease  to  be  a  maker  of  soda-water  because,  for  the 
time  being,  he  sold  it  in  the  streets.  Neither  is  inconsistent 
with  the  otheTi  but  both  are  functions  of  the  same  calling* 
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In  regard  to  the  death  of  bis  sister.  Question  four- 
teen to  be  answered  by  the  medical  examiner  is  under 
these  words:  "Family  history  of  liie  proposed."  It  calls 
for  information  concerning  mother,  father,  brothers  and 
sisters,  and  of  the  latter  the  queries  are  the  following: 
"Sisters?  Three.  Age,  if  living?  Nineteen,  thirteen,  eleven. 
Condition  of  health?  Healthy.  Age  at  death?  One  twenty- 
three  and  one-half,  and  one  nine  months.  Disease  ?  One  not 
known  to  ajTplicant,  and  one  teething."  It  appeared  that  in 
another  application  for  insurance  in  the  National  Life  Insur- 
ance Company,  in  Febniary,  1876,  Terence  stated  the  cause 
of  his  sister's  death  in  these  words :  "  Female  irregularities, 
and  terminated  in  consumption."  The  referee,  upon  evi- 
dence warranting  the  conclusion,  found  that  such  was  the 
cause  of  her  death  ;  "  that  it  was  so  stated  by  Terence  Grat- 
tan  to  Dr.  Guadendorff  before  signing  the  certificate  of  the 
medical  examiner,  at  the  time  the  application  was  made ; 
th-it  Dr.  Guadendorff  was  the  examming  physician  of  the 
defendant,  and  made  said  medical  examiner's  certificate  in 
his  own  handwriting ;  that  question  number  fourteen  in  said 
certificate,  and  known  therein  as  the  "  Family  History,"  and 
all  of  said  certificate  thereafter  except  the  signature  of  said 
Terence  Gratbin,  was  in  blank  at  the  time  Grattan  signed 
it ;  and  that  the  cause  of  the  death  of  said  sister  was  in 
blank  when  Grattan  made  his  signature  thereto.  After  that 
Dr.  Guadendorff  filled  in  the  cause  of  the  death  of  said 
sister  in  the  words,  "  Not  known  to  applicant,"  although  the 
real  cause  of  death,  as  above  stated,  had  been  given  to  him, 
and  was  known  to  him  at  the  time,  and  which  said  Terence 
Grattan  had  reason  to  believe,  and  did  believe  would  be  cor- 
rectly inserted  in  said  certificate,  at  the  time  he  placed  his 
signature  thereto."  And  he  also  found  that  the  statement 
now  appearing  in  the  report,  as  to  the  cause  of  the  sister's 
death,  was  not  made  to  the  examiner  at  any  time.  This 
finding  is  very  satisfactorily  sustained  by  the  evidence* 
Frederick  Eicholz  was  the  defendant's  agent  in  soliciting 
Grattan  to  take  out  the  ix>licy,  and  he  continued  to  be  such 
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agent  down  to  the  time  of  the  trial.  He  was  examined  as  a 
witness,  and  his  evidence  shows  the  great  care  taken  by 
Terence  Grattan  to  get  from  the  family  Bible  and  other 
sources,  information  i-equired  by  the  company  and  called  for 
by  the  numerous  questions  before  referred  to.  It  was  writ- 
ten upon  paper,  and  given,  in  the  presence  of  this  agent  and 
of  Tei'cnce  Qrattan,  to  the  examiner.  Eicholz  testifies  that 
on  that  paper  the  cause  of  the  sister's  death  was  written 
**  Female  irregularities  Or  weaknesses  terminating  in  con- 
sumption ;''  that  no  death  was  stated  to  have  been  from  any 
cause  imknown  to  the  applicant.  The  medical  examiner 
testifies  that  the  paper  was  destroyed ;  but  by  him  and  two 
other  witnesses  cognizant  of  the  facts,  the  testimony  of 
Eicholz  was  confirmed.  There  can  be  no  doubt  that  the 
utmost  good  faith  was  exercised  by  Terence  Grattan,  in 
getting  together  the  information  required  and  communi- 
catmg  it  truthfully  to  the  medical  examiner  and  the  plain- 
tiff's soliciting  agent.  The  instructions  under  which  the 
examiner  acted  required  him  to  "  invariably  give  the  answer 
to  the  following  questions  in  his  own  handwriting,  and 
not  allow  an  agent  or  other  person  to  dictate  any  part 
of  them."  These  instructions  were  complied  with  in  that 
respect,  and  the  question  now  is  as  to  the  effect  of  the 
misstatement  by  him,  in  consequence  of  his  failing  to  report 
accurately  the  answer  given  by  the  life  insured.  He  was 
the  agent  of  the  defendant  for  the  purpose  of  reporting 
the  answers  to  the  questions  referred  to,  and  was  so  held 
out  to  Terence  Grattan.  He  was,  as  medical  examiner, 
charged  with  certain  duties  by  the  defendant,  and  was  act- 
ing in  concert  with  the  soliciting  agent  of  the  company.  On 
the  pai-t  of  the  life  insured  was  entire  good  faith  and  truth- 
fulness, and  there  is  no  reason  to  suspect  any  intentional 
unfairness  on  the  part  of  the  examiner.  The  omission  was 
inadvertent.  Is  the  company  thereby  released  from  its  obli- 
gation 7  Many  decisions  in  this  court  show  that  it  is  not : 
{Maurry  v.  Soaendale,  74  N.  Y.,  360,  and  cases  there  cited.) 
Within  the  principle  therein  recognized  as  well  established, 
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the  erroneous  answer  must  be  taken  as  the  deelaratiou  of  the 
defendant,  and  in  any  controvei-sy  depending  upon  it,  must, 
as  between  the  parties,  be  taken  to  be  true.  In  this  case,  the 
physician  was  not  the  agent  to  solicit  insurance,  but  he  had 
an  act  to  perfoim  in  regard  to  it,  as  the  agent  of  the  com- 
pany. His  written  instructions  were  to  write  out  the  answera. 
In  this  instance  he  failed  to  do  it  correctly.  The  principle 
upon  which  it  has  been  held  that  the  company,  and  not  the 
insured,  is  responsible  for  the  error  of  the  soliciting  agent,  is 
equally  applicable  here.  This  question  has  been  repejitedly 
considered  by  this  court,  and  in  the  recent  case  of  Flynn  v. 
The  Equitable  Life  Im.  Co.  (9  Weekly  Dig.,  324*),  waa 
again  before  us.  The  point  presented  was  similar  to  the  one 
now  under  review.  The  decision  was  in  conformity  with 
the  views  above  expressed,  and  the  doctrine  referred  to  must 
be  deemed  settled. 

Nor  was  it  incompetent  to  prove  by  parol  the  actual  ti-ans- 
action  between  the  insured  and  the  medical  examiner.  It 
was  proper  to  do  this  in  reply  to  the  defendant's  case,  with- 
out reforming  the  contract  or  asking  for  equitable  rcliet 
Fraud  and  breach  of  warranty  in  regard  to  his  sister's  death 
is  averred  in  the  answer,  and  the  matter  given  in  evidence 
waa  proper  in  reply  thereto.  If  sufficient  as  the  foundation 
for  equitable  relief  or  ground  for  reforming  the  contract,  it 
was  not  improper  to  receive  in  this  action  evidence  which 
would  defeat  the  defendant's  claim,  or  which  would  be  com- 
pctcnt  in  any  action  in  a  com*t  of  equity.  Tliis  advantage  is 
secured  to  the  litigant  by  the  union  of  legal  and  equitable 
remedies  in  one  system :  {Emery  v.  Pecwe,  20  N.  Y.,  62; 
N.  Y.  Ic^.  Co.  V.  2T.  W.  Iris.  Co.,  23  id.,  357;  Arihur  v. 
Homestead  F.  Ins.  Co.,\  Ct.  of  App.  [not  yet  reported].) 

The  remaining  inquiry  relates  to  the  exclusion  of  evidence 
offered  by  the  defendant  for  the  purpose  of  showing  disease 
in  the  mother  and  sister  of  the  life  insui*ed,  and  therefoi*e  the 
falsity  of  his  representations.  It  was  offered  from  two 
sources :  first,  physician,  and,  second,  laymen.     As  to  the 
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physician,  the  inquiry  is  answered  by  the  statute.  Its  very 
language  sustains  the  ruling  of  the  rcferee.  «*  No  person,"  it 
says,  *'  duly  authorized  to  practice  physic  *  *  *  shall  be 
allowed  to  disclose  any  information  which  he  may  have  acquired 
in  attending  any  patient  in  a  professional  character,  and  which 
inibrmation  wjis  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician."  The  object  of  this  statute  defines 
its  limits  ;  it  is  operative  between  persons  named,  and  applies 
to  a  certain  state  or  condition  of  facts ;  it  opeiraies  between 
the  physician  and  his  patient  whenever  that  relation  exists, 
and  its  object  is  to  compel  secrecy  as  to  any  information  so 
acquired  by  the  physician  in  attending  his  patient,  and 
which  was  necessary  to  him  while  actuig  in  that  capacity. 
It  expresses  the  will  of  the  Legislature,  and  the  duty  of  the 
court  is  one  of  verbal  construction  only.  Is  the  present  case 
within  it  ?  In  answer  to  the  question,  **  Have  either  of  his 
parents  ever  had  pulmoniuy,  scrofulous  or  other  constitu- 
tional diseases  ?"  the  answer  was,  "  No ;  "  and  as  to  his 
mother,  tlie  cause  of  her  death  was  said  to  have  been  **  fever 
after  confinement"  The  answers  are  found  in  the  medical 
examiner's  certificate,  but  it  is  claimed  that  they  should  be 
regarded  as  coming  ft-om  the  life  insured,  and  for  the  pur- 
pose of  the  discussion  before  us,  I  shall  so  consider  them. 
The  defense  alleges  that  these  answers  were  false*  because,  as 
it  alleges,  **  his  mother  and  sister  had  died  of  consumption." 
To  maintain  this  issue,  the  defendant  called  Dr.  Sheppard, 
and  proved  by  him  that  he  was  a  piucticing  physician,  that 
he  attended  the  mother  of  the  life  insured  m  **  her  last  ill- 
ness, in  a  professional  capacity."  The  defendant  thus  estab-l 
hshed  that  the  I'elation  between  tlie  mother  and  the  witness 
was  that  described  in  the  statute — of  physician  and  patient* 
There  is  no  evidence  to  show  that  the  witness  had  any  earlieO' 
or  other  acquaintance  with  her,  or  that  he  knew,  or  visited, 
or  saw  her  at  any  other  time,  or  in  any  other  capacity.  So 
far  as  appears,  his  introduction  to  her  occurred  for  the  first 
time  when  he  was  thus  called  to  her  in  his  professional 
capacity.    Thereupon  the  following  questions  were  put  to  him : 
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1.  "Do  you  know,  and  are  you  able  to  state  the  cause  of 
of  her  death?" 

2.  "  Did  you  observe  the  symptoms  that  she  exhibited  in 
her  sickness  ?  " 

3.  **  Were  the  symptoms  of  the  disease  such  that  you 
might  have  discovered  it  without  the  aid  of  any  specific 
statement  made  by  the  patient ;  that  is,  by  observation  and 
physical  examination,  could  you  have  ascertained  the  char- 
acter of  the  disease  ?  " 

4.  **  Were  the  symptoms  of  her  disease  such  that  you 
might  have  discovered  them  without  their  being  confidentially 
disclosed  to  you  by  Mrs.  Peter  Grattan,  or  any  friend  or 
attendant,  or  through  any  private  examination  ?  " 

Defendant's  counsel  then  read  the  statement  of  the  life 
insured,  that  the  cause  of  his  mother's  death  was  intermit- 
tent fev(^r  after  child-birth,  and  then  asked  the  witness: 
(5).  "  Is  this  statement  true  ?  "  This  question  was  asked 
the  witness:  (6).  "Did  you  ever  treat  Mi-s.  Grattan  for 
intermittent  fever,  and  if  so,  did  you  treat  it  as  the  radical 
discjise,  or  as  an  incidental  s^nnptom  ? '' 

These  questions,  so  far  as  they  are  material,  come  so 
strictly  within  the  prohibition  of  the  statute  that  an  extended 
discussion  of  the  reasons  or  ground  of  exclusion  would  be 
put  of  place.  The  firat  and  second  questions  were  prelimi- 
nary and,  standing  by  themselves,  unimportant.  We  may 
assume  they  would  have  been  answered  in  the  affirmative  ; 
and  in  view  of  his  profession,  and  the  relation  the  witness 
bore  to  his  patient,  it  would  be  a  necessary  inference  that 
his  knowledge  of  the  cause  of  her  death  was  acquired  and 

tis  observation,  of  the  symptoms  exhibited  in  her  sickness, 
lade  by  him  in  his  character  of  physician. 
The  third  and  fourth  questions  were  immaterial,  except  as 
the  answers  might  lead  to  other  questions — as  I  assume  they 
would  have  done  —  calling  for  the  result  of  such  discovery 
and  observation  tis  might  have  been  made  under  the  condi- 
tions assumed  by  the  questions.  The  matter  thus  called 
out  would  be  disclosed  in  violation  of  the  law.     The  third 
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question  is  of  two  clauses ;  the  second  clause  limits  and  explains 
the  first,  but  however  considered,  was  inadmissible.    The  ob- 
servatix)]!  which  he  might  have  made,  and  the  physical  ex- 
amination to  which  the  patient  was  subjected,  were  permitted 
to  him  in  his  character  of  physician,  and  not  otherwise,  f 
Though  the  patient  had  been  dumb,  it  would  make  no  differ- 1 
ence.    The  commmiication  to  his  sense  of  sight  is  within  the  ' 
statute,  as  much  so  as  if  it  had  been  oral  and  reached  his  ear. 
It  was  not  necessary  that  the  examination  should  be  private. 
It  is  enough  that  the  witness  acquired  the  information  in  his 
character  as  physician  and  in  the  due  and  proper  exercise  of  ^^ 
his  calling.     Nor  was  it  necessary  for  the  plaintiff  to  show  in; 
fhe  fiL-st  instance,  by  formal  proof,  that  the  information  was, 
necessary  to  enable  the  witness  to  prescribe.     Such,  mider 
the  circumstances  of  this,  case,  is  the  inevitable  inference. 

In  Edington  v.  Mutual  Life  Insurance  Company  (67  N.  Y., 
185),  the  question  at  this  point  was  thus  disposed  of.  Evi-  , 
deuce  was  there  offered  to  show  by  certain  physicians  that 
the  life  insui'ed  was  afilicted  with  disease,  and  it  was  urged 
*<  that  the  testimony  they  would  give  was  based  on  knowl- 
edge which  they  obtained  solely  from  their  attendance  upon 
him  as  physicians,  and  not  from  any  information  received 
from  him."  It  was  excluded,  and  Millbb,  J.,  speaking  for 
the  court  upon  appeal,  holds  thaf  it  was  rightfully  rejected, 
and,  with  other  words  to  the  same  effect,  says :  **  The 
point  made  that  there  was  no  evidence  that  the  information 
asked  for  was  essential  to  enable  the  physician  to  prescribe, 
is  not  well  taken,  as  it  must  be  assumed  from  the  relation-* 
ship  existing  that  the  information  would  not  have  been 
imparted  except  for  the  purpose  of  aiding  the  physician  in 
prescribing  for  the  patient.  When  it  (the  statute)  speaks 
of  infoiination,  it  means  not  only  communications  received 
from  the  lips  of  the  patient,  but  such  knowledge  as  may 
be  acquired  from  the  patient  himself,  from  the  statements 
of  others  who  may  surround  him  at  the  time,  or  from 
observation  of  his  appearance  and  symptoms.  Even  if  the 
patient  could  not  speak,  the  astute  medical  observer  would 
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readily  comprehend  his  condition.  Intbrmatioa  thus  acquired 
is  clearly  within  the  scope  and  meaning  of  the  statute.'' 
The  doctrine  thus  enunciated  was  reiterated  and  enforced  in 
Dilleber  v.  Home  Life  Insurance  Company  (G9  N.  Y.,  25G).  and 
Cahen  v  Continental  Life  Insurance  Company  (69  id.,  300). 
So  far,  therefore,  as  the  questions  marked  one  to  four, 
excluded  by  the  referee,  are  concerned,  he  followed  the 
statute  and  decisions  of  this  court  in  his  ruling. 

It  is  urged,  however,  by  the  learned  counsel  for  the  appel- 
lant that  no  professional  medical  action  is  needed  after 
death  ;  that  the  event  severs  the  relation  of  physician  and 
patient ;  and  that  consequently  information  of  the  cause  of 
death  cannot  be  acquired  to  enable  a  physician  "  to  pre- 
scribe "  for  a  patient.  The  case  before  us  is  not  one  where 
the  witness  was  called  in  for  the  first  time  after  the  death  of 
the  patient,  but  one  where  the  lips  of  the  physician  were 
sealed  during  the  life  of  the  patient,  and  where,  although 
by  death  he  loses  the  patient,  his  Y\\^  must  remain  closed. 
It  was  held  under  the  old  law  that  the  seal  must  remain 
until  removed  by  the  patient ;  and  it  is  now  so  provided  by 
statute :  (Code  of  Civil  Procedure,  §  834.)  The  witness 
learned  the  cause  of  his  patient's  death  while  attending  her 
in  a  professional  cap^ity,  and,  as  it  must  be  inferred,  from 
the  symptoms  caused  by\he  disease.  The  remaining,  or 
fifth  and  sixth  questions,  were  objectionable  for  the  same 
reasons.  Whether  the  statement  of  the  life  insured  as  to 
the  cause  of  his  mother's  death  was  true  or  not,  could  be 
answered,  if  at  all,  by  the  witness,  by  an  opinion  formed 
from  his  observation  while  an  attending  physician,  and 
information  obtained  as  such.  There  was  no  statement  by 
the  life  insured,  nor  any  issue  before  the  referee,  which  made 
material  the  mquiry  whether  **  the  witness  had  ever  treated 
Mrs.  Grattan  for  intermittent  fever,  and  if  so,  whether  he  had 
so  treated  it  as  the  radical  disease,  or  as  an  incidental  symp- 
tom." If  regarded  as  part  of  the  general  purpose  to  show  the 
real  cause  of  death,  it  comes  within  the  exclusion  of  the  statute, 
and  concerning  it  the  witness  was  not  competent  to  speak. 
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Ill  Shan  V.  N.  Y.  O.  li.  B.  Co.  (45  N.  Y.,  125),  the 
plaintiff  sued  to  recover  damages  for  injuries  sustained  by 
him  in  consequence  of  the  negligence,  etc.,  of  the  defend- 
ant, and,  among  other  items,  claimed  the  amount  of  his 
physician's  bill.  The  defendant's  counsel,  on  the  cross- 
examination  of  the  physician,  asked  **  whether  the  plumtiff 
had  the  venereal  disease  while  under  his  care  as  a  physi- 
cian ;"  and  its  exclusion  by  the  trial  judge  was  urged  as 
error  and  ground  for  a  new  trial.  This  court  —  the  chief 
judge  delivering  the  opinion  —  held  no  error.  **  We  think,'' 
he  sa^'S,  "  this  was  privileged  under  the  statute.  The  ques- 
tion did  not  in  terms  ask  for  any  communication  from  the 
plaintiff,  but  it  was  an  inquiry  as  to  the  existence  of  a 
disease  \vhich  the  plaintiff  had  while  under  the  care  of  the 
witness  as  a  physician.  The  presumption  is,  from  the  ques-  H 
tion,  that  he  learned  it  as  a  physician  for  the  purpose  of 
prescribing.  The  qtlestion  itself  implies  it.  To  require 
the  plaintiff  to  make  the  preliminary  inquiry  whether  he 
learned  the  fact  for  the  purpose  of  prescribing  would,  iu 
effect,  if  the  fact  existed,  have  deprived  the  plaintiff  of  th^ 
protection  of  the  statute.  It  would  have  proved  the  fact  indi- 
rectly, which  might  be  as  injurious  as  if  proved  legitimately.'' 
In  Brigg8  v.  Bviggs  (20  Mich.,  34),  it  is  said  of  a  wit- 
ness :  "  He. had  no  knowledge  upon  the  subject  except  what 
he  obtained  in  the  course  of  his  professional  employment, 
*  •  *  .  We  do  not  understand  the  information  here 
referred  to,  to  be  confined  to  communications  made  by  the 
patient  to  the  physician,  but  regard  it  as  protecting,  with 
the  veil  of  privilege,  whatever,  in  order  to  enable  the  physi- 
cian to  prescribe,  was  disclosed  to  any  of  his  senses,  i*nd 
which  in  any  way  was  brought  to  his  knowledge  for  that  pur^ 
pose."  On  the  other  hand,  in  Edington  v.  ^tna  Ins.  Co* 
(manuscript  opinion  by  Eabl,  J.),*  the  question  addressed 
to  the  physician  was  held  proper  by  the  learned  judge 
because,  as  is  there  stated,  ''  it  does  not  appear  that  he  dis- 
covered that  disease  or  learned  its  nature  while  attending 
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him  (tho  life  insured)  professionally.  He  saw  him  frequently 
before  he  attended  him,  and  saw  him  after  he  ceased  to 
attend  him,  and  the  court  could  not  say  that  he  could  not 
answer  without  disclosing  the  necessaiy  information  which 
he  had  obtained  while  in  professional  attendance  upon  him.'' 
In  the  case  before  us,  the  referee  had  pi*esented  for  examina- 
tion a  witness  who  was  first  called  to  the  sick  woman  that  he 
might  discover  her  disease.  He  learned  the  natui'c  of  it  that 
he  might  ti'eat  her,  and  watched  the  symptoms  as  they 
developed  and  terminated  in  her  death.  It  was  for  such  a 
purpose,  and  during  this  time  only  that  he  saw  her,  and 
dm*ing  all  this  time  he  attended  her  as  her  physician.  He 
had  accjuired  knowledge  in  no  other  capacity  or  for  any  other 
purpose.  He  had  none,  therefore,  that  he  could  disclose. 
His  diagnosis  was  made  upon  her  employment,  and  whether 
aided  in  this  by  visible  sign  or  audible  commmiication,  can 
make  no  diflerence.  Whatever  opportunity  he  had  for 
knowledge  conceri^ing  her  was  afforded  by  his  employment, 
and  its  import  was  necessary  to  him  that  he  might  to  her 
advantage  practice  his  art,  or,  in  the  language  of  the  statute, 
"prescribe"  for  her.  The  iufonnation  so  obtained  must 
remain  enclosed  with  him,  for  he  is  forbidden  by  statute  to 
"  disclose  "  it.  The  word  must  be  taken  in  its  fullest  sense. 
Ho  must  not  tell  it ;  not  because  the  patient  declared  the 
communication  to  be  confidential,  or  because  the  physician 
considered  it  so,  but  because  the  statute  says  that  the  com- 
municati9n  to  him  shall  not  be  by  him  disclosed  or  told. 
Any  other  rule  will  ainiul  the  statute,  and  permit  it  to  be 
evaded.  I  confine  these  observations  to  tho  case  in  hand,  or 
one  similar,  where  communications  begin  with  and  follow 
the  employment  of  the  physician,  and  are  the  result  or  con- 
sequence of  the  relation  he  sustains  to  his  employer  or 
patient.  The  couit  need  lay  down  no  rule;  the  statute 
is  the  loile,  and  we  are  merely  to  inquire  whether  the  case 
comes  within  it.  If  it  does,  we  should  abide  by  it ;  for,  in 
the  language  of  Cranwoeth,  V.  C,  in  Balguy  v.  Broad- 
hurst  (1  Sim.  [N.  S.],  Ill,  '*  I  am  sure  that  it  is  most  incon- 
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venient  to  have  a  rule  laid  down  and  the  courts  struggling 
to  avoid  it"  Its  object  is  a  bcneficcut  one,  **  it  rests  on 
obvious  principles  of  convenience  and  policy  :  (1  Stark.  Ev., 
103;  Wilson  v.  llastall,  4  D.  &  E.,  760,  per  Buller,  J.) ; 
and  it  should  be  so  construed  as  to  carry  out  that  object 
effectu<illy,  and,  so  far  as  the  language  will  admit,  as  to  reach 
and  defeat  all  attempts  to  do,  in  an  indirect  or  circuitous 
manner,  that  which  it  has  proliibited.  It  must  be  under- 
stood as  extending  to  all  such  circumventions  and  rendering 
them  unavailing.  The  case  of  Pierson  v.  Tlie  People*  lately 
decided  by  this  court  and  referred  to  by  the  appellant,  con- 
tains nothing  inconsistent  with  the  views  above  expressed. 
In  that  case  an  exception  was  recognized  as  one  proper  and 
necessary  to  be  made,  in  the  very  natui-e  of  things,  for  no 
intention  on  the  part  of  the  Legislature  could  be  discovered 
to  repeal  the  general  principle  which  makes  the  safety  of  the 
citizen  the  supreme  law  of  the  State,  or  to  depart  from  the 
general  system  of  law  which  looks  to  the  detection  and  pun- 
ishment of  crime.     It  has  no  bearing  upon  the  case  before  us. 

The  testimony  of  Anthony  Smith  was  properly  excluded. 
After  he  had  testified  that  he  was  acquainted  with  Mrs. 
Grattim,  and  saw  her  during  her  la^t  sickness,  and  was 
familiar  with  the  api^earance  of  pereons  in  consumption,  he 
was  asked,  "  "What  was  your  conclusion  in  reference  to  the 
character  of  her  disease  ?  "  The  witness  was  not  fitted,  by 
any  special  training  or  by  his  professional  education,  to  speak 
as  an  expert  or  express  an  opinion  in  refei-ence  to  the  char- 
acter of  the  disease  with  which  Mrs.  Grattan  was  afflicted, 

I  think  no  error  was  committed  by  the  learned  referee  in 
reaching  the  conclusions  on  which  the  judgment  appealed 
from  rests.     It  should  therefore  be  affirmed. 

All  concur,  except  Earl,  J.,  who  concui-s  in  all,  save  as  to 

the  rejection  of  testimony  of  attending  physician,  and  as  to 

that  dissents. 

Judgment  affirmed. 

— — — — 
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The  CiTr  op  Rochester,  Respondent,  v.  The  Town  of 
Rush,  Appellant. 

Vniere  In  pnrstmnce  of  statutes  (chap.  387,  Laws  of  1872 ;  chap.  563,  Laws 
of  1875),  imposing  upon  the  city  of  Rochester^  a  system  of  water-works^ 
**  for  the  use  of  its  inhabitants  and  the  extinguishment  of  fii*cs,"  lands 
were  purchased  and  a  reservoir  constructed  in  the  town  of  Rush.  Heldf 
that  the  work  was  to  be  regarded  as  executed  for  the  pubUc  benefit, 
and  the  j)i'operty,  therefore,  as  held  for  public  purposes ;  and  so,  that  in 
the  absence  of  an  express  legislative  declaration  authorizing  it,  it  was 
not  subject  to  taxation,  and  that  a  tax  imi)osed  thei'eon  in  said  town 
was  illegal  and  void. 

Govs,  of  Bristol  Poor  v.  Wait  (5  A.  &  E.,  1) ;  Kingv,  Mayor,  etc,  (14  East, 
609) ;  Quem  v.  Carlton  (13  A.  &  E.  [N.  S.],  116) ;  Yates  v.  Aston  (6  A,  & 
E.  [N.  S.l,  187),  distinguished. 

Where,  however,  the  8ai<l  property  was  assessed  by  the  town  assessors, 
and  the  city  paid  the  tax  to  the  town  collector,  who  paid  it  over  to  the 
county  treasuiM2r,  by  whom  it  waj9  applied  **  in  the  same  manner  as  other 
taxes  assessed  and  collected  in  said  town,"  i.  e.,  a  portion  paid  to  the 
authorities  of  the  town,  a  portion  to  the  proper  State  ofticei-s  and  the 
residue  retained  for  county  pui^poses.  Heldf  that  an  action  could  not 
be  maintained  against  the  town  to  recover  back  the  tax,  or  that  portion 
thei'eof  paid  over  to  the  to\vn  officers,  as  the  town  has  no  treasurer,  and 
its  officers,  to  whom  the  money  was  paid  do  not  i-epresent  it,  their  func- 
tions being  prescribed  by  statute,  and  the  money  they  received  being 
expended  in  the  perfonnance  of  officitd  duty. 

Chapman  v.  City  of  B.  (40  N.  Y  ,  372) ;  National  Bank  of  C.  v.  City  of  J?. 
(53  id.,  49) ;  Newman  v.  Supervisors  of  L,  (45  id.,  676),  distinguished. 

It  seems,  however,  that  the  city  has  a  remedy  in  such  case  under  the  pro- 
vision of  the  statute  extending  the  jiowei-s  of  boards  of  supervisors 
(chap.  855,  Laws  of  1869,  as  amended  by  §  5,  chap.  695,  Laws  of  1871), 
which  i*equii*e3  the  boai'd  of  supervisors  of  a  county,  upon  the  oi-dei*  of 
the  county  judge,  to  refund  the  amount  of  any  tax  iUegaJly  or  improi)erly 
assessed. 

City  ofR,  V.  T(Axm  of  R,  (15  Hun,  239),  reversed. 

(Argued  Febroaiy  23, 1880 ;  decided  March  9, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Couil,  in  the  fourth  judicial,  department,  in  favor 
of  plaintiff,  rendered  upon  a  case  submitted  under. section 
1279  of  the  Code  of  Civil  Procedure.  (Reported  below, 
15  Huu,  239.) 
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Tho  facts  stated  in  the  case  were,  in  substance,  as  follows  : 
Certain  commissioners,  appointed  under  the  act,  chapter  387, 
Laws  of  1872  and  the  acts  amendatory  thereof,  constructed 
a  system  of  water-works  for  the  plaintilf,  which  was  paid 
for  by  the  proceeds  of  bonds  issued  in  pursuance  of  said 
acts.  As  a '  part  of  said  works  they  purchased  lands  in 
the  town  of  Rush  and  erected  thereon  a  reseiToir.  The 
water  supplied  by  said  water- works,  except  so  much  as 
was  used  by  said  city,  was  only  furnished  to  consumers 
upon  their  paying  the  water  rates  prescribed.  The  moneys 
so  received  lor  rents  amount  to  less  than  the  interest 
on  the  bonds  issued  for  tho  construction  of  the  worlds. 
In  1876,  the  assessors  of  the  said  town  assessed  the  said 
premises  in  that  town,  upon  which  was  the  reservoir,  at 
$60,000,  which  assessment  was  rctunied  to  the  board  of 
supervisors  of  the  county  of  Mom'oe,  and  a  tax  was  imposed 
upon  plaintiff  on  said  property,  for  $484.94.  Application 
was  made  to  said  boai'd  on  behalf  of  plaintiff  to  strike  out 
the  assessment,  which  application  was  denied.  A  warrant 
was  issi^ed  to  the  collector  of  the  toMm  who  levied  upon 
property  of  plaintiff;  it  thereupon  paid  the  tax  under  pro- 
test. The  money  was  paid  over  by  the  collector  to  the 
county  treasurer,  **  and  by  him  the  same  was  paid  to  the 
proper  authorities  of  the  town  of  Rush  in  payment  of  the 
expenses  of  the  town  to  the  extent  of  fifty-five  dollars,  and 
the  balance  thereof  was  paid  to  the  proper  authorities  of 
the  State  of  New  York,  and  retained  and  used  by  said 
treasurer  for  county  purposes  according  to  law,  in  the 
same  manner  as  other  taxes  assessed  and  collected  in  said 
town." 

The  questions  submitted  were :  **  Can  the  town  of  Rush 
legally  impose  a  tax  upon  the  said  property  of  the  City  of 
Rochester  ? 

"  Can  said  town  legally  impose  a  tax  upon  any  of  the 
property  located  within  its  limits,  used  for  the  purposes  of 
the  system  of  water-works  constructed  for  said  city  ? 

"  If  such  tax  can  be  levied,  should  said  reservoir  be  assessed 


304  City  op  Rochestfr  «.  Town  op  Bush.        [March, 


statement  of  case. 


at  the  value  of  the  land  on  which  it  stands  for  farmiug  pur* 
poses,  being  the  sum  of  $6,393.90  ? 

''Will  an  action  lie  against  said  town  of  Rush  in  behalf 
of  said  city  of  Rochester  upon  the  foregoing  fiicts  ?  If  so, 
what  should  be  the  amount  of  damages  allowed  therein  ?  '' 

A.  P.  Laninffy  for  appellant  The  land  and  premises  being 
situate  within  the  town  of  Rush,  the  assessoi-s  acquired  juris- 
diction, both  of  the  plaintiff  and  of  the  premises  taxed,  and 
although  the  assessment  ]ye  erroneous,  it  does  not  lay  the 
foundation  of  an  action.  (1  R.  S.  [6th  ed.],  931,  §  1;  id., 
935,  936;  B.  and  S.  Line  Ry,  Oo.  v.  Sup.  of  Erie,  48 
N.  Y.,  93;  Williams  V.  Weaver  et  al,  75  id.,  30,  34;  Vnim 
Bank  v.  Mayor,  etc.,  New  York,  41  Bjirb.,  159;  Swift  v. 
City  of  Poughkeepsie,  37  N.  Y.,  511;  Ohegaray  v.  Mayor 
of  New  York,  3  Kern.,  220;  Genesee  Valley  Nat.  BanJcY. 
Board  of  Supervisors  of  Livingston  Co.,  53  Barb.,  223.)  A 
township  cannot,  under  any  circumstances,  be  hold  liable  in 
an  action  to  recover  back  the  taxes  collected  by  the  town 
collector  and  paid  over  to  the  county  treasurer,  even  though 
the  tax  was  illegally  assessed.  The  collector  is  an  independ- 
ent public  officer,  whose  duties  are  prescribed  by  law,  and  is 
in  no  sense  the  servant  or  agent  of  the  township.  (1  R.  S. 
[6th  ed.],  820,  821;  People  v.  Clark,  53  Barb.,  176;  Loril 
lard  V.  Town  of  Monroe,  UN.  Y.,  392-394;  OaUor,  Super- 
visor  of  Millon  v.  IlerrzcJc,  42  Barb.,  79;  11  N.  Y.,  395; 
Martin  v.  Mayor  of  Brooklyn,  1  Hill,  545.)  Neither  the 
flEu^t  that  the  plaintiff  is  a  municipal  corporation,  nor  tliat 
the  property  assessed  is  part  of  its  water  system,  exempts 
the  plaintiff  from  assessment,  or  from  payment  of  taxes  upon 
it.  (Cooley  on  Taxation,  482;  Touchard  v.  Touchard, 
5  Cal.,  306;  Shawv,  Shaw,  9  Mich.,  165;  Milkanv.  Sharp, 
15  Barb.,  193-213;  Bailey  v.  Maj/or,  etc.,  3  Hill,  531;  J9. 
College  v.  Woodward,  4  Wheat.,  518;  Bailey  v.  Mayor,  etc. 
[Nelson,  Ch.  J.],  3  Hill,  539-540;  Holland  v.  San  Fran- 
cisco, 7  Cal.,  376;  Board  of  Park  Com.  v.  Detroit,  28  Mich., 
236,  239;  Western  Savings  Society  y.  Pldladelphia,  31  Penn., 
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183j  Lloyd  v.  Mayor,  5  K  Y.,  874;  Mayor^  efc»,  v* 
Badey,  2  Denio,  446;  Louisville  v.  GomnumweaVh^  1 
Durall,  295;  Darlington  v.  Mayor  Jfew  York^  31  N.  Y,, 
164-192-193.) 

J.  A,  Stull,  for  appellant.  The  reservoir  property,  situ- 
ated ill  the  town  of  Rush,  was  not  exempt  from  taxation. 
(1  Rev.  Stilt.,  360  [Edm.  ed.],  3  Co.,  §  4;  Datling- 
ton  V.  Mayor  of  Jfew  lork,  31  N.  Y.,  164,  182,  183; 
Bailey  Y.  2feio  York^  3  Hill,  531;  Lloyd  y.  2few  York,  5 
N.  Y.,  369;  Stoers  v.  Utica,  17  id.,  104;  Detroit  v.  Coery, 
9  Mich.,  165;  Inhabitants  of  Wayland  v.  County  Com' 
missioners,  4  Gray,  500.)  The  assessors  having  jurisdiction, 
no  action  would  lie  against  the  town  to  recover  the  money 
paid  for  this  tax,  even  if  the  assessment  was  illegal.  {8vnft 
V.  City  of  Poughkeepsie,  73  N.  Y.,  571;  Barhydt  v.  Shep^ 
heard,  34  id.,  238;  Genesee  Valley  Bank  v.  Supervisors  of 
Livingston^  53  Barb.,  223;  Union  Bank  v.  Mayor  of  Ifew 
York,  51  id.,  159;  1  R.  S.  [Edm.  ed.],  360,  part  1,  chap. 
13,  tit.  1,  §  1;  §  6  of  tit.  2  [Edm.  ed.J,  362;  Code  of  Civil 
Procedure,  §§  1279-1281.) 

James  Breck  Perkins,  for  respondent.  The  tax  imposed 
was  illegal,  because  the  town  of  Rush  has  no  power  to  levy  a 
tax  upon  property  of  the  city  of  Rochester.  ^  Worcester  Co. 
V.  Mayor  of  Worcester,  116  Mass.,  183;  Lihabitants  of  Way^ 
land  V.  Commissioners,  4  Gray,  500;  Piper  v.  Singer,  4 
Serg.  &  Rawl.  [Pa.],  354;  Hilliard  on  Taxation,  chap.  6,  p. 
141,  §  4;  U.  S.  V.  B.  R.  Co.,  17  Wallace,  322;  People  v. 
Doe,  36  Cal.,  220,  222;  People  v.  McCreary,  34  id.,  433; 
Mayor  v.  Bank  of  Tennessee,  1  Swan,  269;  Doyley.  AustiUj 
47  Cal.,  353,  360;  Directors  of  Poor  v.  Sc/iool  Directors,  42 
Pa.,  21;  Toion  of  West  Hartford  v.  Water  Commissioners, 
44  Conn.,  360,  368;  People  \.  Solomon,  51111.,  37;  Cooley, 
chap.  3,  pp.  58,  59.)  The  construction  of  the  water-works 
of  Rochester  was  a  public  purpose,  and  they  are  not  subject  to 
taxation.  {City  of  Rochester  v.  Hart,  62  N.  Y.,  621j 
fiiCKBLS— Vol.  XXXV.       39       - 
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JPeqple  v.  Batchelor^  53  icL,  128,  144;  People  v.  Flagg,  46 
id.,  401;  See,  also,  People  v.  Solamonj  51  III.,  37,  52;  Marl- 
fordy.  Oommissioners,  44  Conn.,  360,  369.)  The  tax  im- 
posed being  void,  this  action  was  maintuinuble.  {Whitney/ 
V.  Thomas,  23  N.  Y.,  281,  285;  approved  in  JSuf.  22.  li. 
Co.  V.  JSria  Co.,  48  id.,  97;  Bank  of  Chemung  v.  Elmira, 
63  id.,  49.)  The  water-works  of  a  city  arc  exempt  by  law 
from  execution,  and  so  exempt  from  taxation.  {Darlington 
V.  Mayor,  31  N.  Y.,  164;  Leonard  y,  Brooklyn,  71  id.,  498, 
600.)  The  action  can  be  maint:iincd  agahist  the  township. 
{Lorillard  y.  Town  of  Monroe,  11  N.  Y.,  392;  Chapman  r. 
City  of  Brooklyn,  40  id.,  372;  Newman  \.  Supervisors  of 
Livingston,  45  id.,  676;  Dunnel  Co.  v.  Lihabiianis  of  Pave- 
tucket,  7  Gray,  277;  Tairyy.  Lxhahitanis  of  Millbury,  21 
Pick.,  64;  Joyner  v.  Inhabitants  of  School  District,  3  Cash., 
567;  Joy  v.  Lihabitants  of  Oxford,  3  Greenl.  [Maine],  131; 
Preston  v.  City  of  Boston,  12  Pi(jk.,  7;  Jenks  v.  Lima 
Township,  17  Ind.,  326;  Town  Council  y.  Burnet,  34  Ala., 
400;   Trim  v.  School  District,  57  Pa.,  433.) 

Danforth,  J.  The  property  assessed  forms  part  of  a 
system  of  water- works,  imposed  upon  the  city  of  Rochester 
by  direct  legislative  enaetment.  (Laws  of  1872,  chap.  387; 
Laws  of  1875,  chap.  563.)  It  was  constructed  under  the 
direction  of  a  board  of  commissionei-s,  who  derived  their 
authority  exclusively  from  the  Legislature,  and  whose  duty 
it  was  to  ascertain  the  best  and  most  expedient  plan  for  sup- 
pi  j'ing  that  city  "with  a  sufficient  qiiiintity  of  pure  and 
wholesome  water,  for  the  use  of  its  inhul)itants,  and  the 
extinguishment  of  fires;"  and  that  having  been  ascertained, 
they  were  to  proceed  and  execute  it.  To  pay  the  expenses 
of  this  undertaking,  they  were  authorized  to  borrow  upon 
the  credit  of  the  city,  upon  bonds  issued  in  its  name,  money, 
not  exceeding  the  amount  stated  in  their  estimates  of  its 
cost ;  and  by  the  terms  of  the  act  "  the  credit  of  the  city  is 
pledged  for  payment  of  the  same."  To  make  this  promise 
effectual,  the  common  council  was  directed  "  to  raise  from 
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time  to  time  by  tax  upon  the  estates,  real  and  personal,  sub- 
ject to  tax  in  said  city,  the  sum  or  sums  of  money  which 
may  be  required  to  pay  the  interest  on  said  bonds,  and  to 
redeem  them  at  maturity."  The  commissionei's  under  this 
authority,  and  as  part  of  the  plan  adopted  by  them,  obtained 
the  land  in  question,  erected  upon  it  a  reservoir  which  it  is 
conceded  is  used  in  the  system  of  wliter- works,  and  is  a 
necessaiy  part  thereof,  for  the  purpose  of  storing  water  to 
be  thence  conveyed  in  pipes  to  the  city.  The  act  under 
which  these  proceedings  where  taken  could  be  valid  only 
bcc:iuse  its  direct  object  was  the  promotion  of  the  health  and 
safety  of  the  property  of  the  citizeus  who  were  required  to 
provide  by  taxation  the  nicaus  for  carrying  it  on  (People 
ex  rel  Dun.,  W.  and  r.  II  Ji.  Co.  v.  Bactiellor,  53  N.  Y., 
128;  Peoples.  Flagg,  46  id.,  401);  and  the  work  under- 
taken in  pursuance  of  its  directions  must  be  regarded  as 
executed  for  the  public  good,  and  the  proj^erty  therefore 
held  for  public  purposes.  {Brewster  v.  City  of  Syracuse^ 
19  N.  Y.,  116;  Toum  of  Qvilfard  v.  Supervisors,  13  id., 
143;  Darlington  v.  Mayor,  etc.,  31  id«,  164.)  It  is  itself  the 
result  or  product  of  taxation.  It  stands  in  place  of  the 
money  so  raised,  and  therefore  camiot  be  taken  or  dimin- 
ished by  taxation.  This  is  clearly  so  upon  imnciplc,  but  it 
is  also  well  settled  by  authority.  United  States  v.  Eailroad 
Co.,  17  Wall,  322;  Worcester  Co.  v.  Mayor  of  Worcester, 
116  M;iss.,  193;  Inhabitants  of  Wayland  v.  Commissianers, 
etc,  4 Gray,  500;  People\.  Doe,  36  Cal.,  220;  TiTwnof  West 
Hartford  v.  Hartford,  44  Conn.,  360.)  The  precise  question 
has  not  been  before  this  court,  but  analogous  cases  have  been 
determined  by  it,  upon  reasons  which  control  the  one 
before  us.  {Darlington  v.  Tlie  Mayor,  31  N.  Y.,  164; 
Leonard  v.  27.6  City  of  Brooklyn,  71  id.,  498.)  In  the 
fii-st  cose  it  was  held  that  such  estate,  real  or^pcrsonal,  as 
may  by  law  be  devoted  to  public  use,  such  as  the  public 
edifices,  or  the  public  parks  or  grounds,  cannot  be  taken,  to 
satisfy  a  judgment  against  the  corporation ;  for,  says  Denio, 
J,,  **  these  are  public  property,  devoted  to  specific  public  osea^ 
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in  the  same  sense  as  similar  subjects  in  ths  use  of  the  State 
government."  In  the  other  case  it  was  sought  to  enforce  a 
mechanic's  lien,  for  ^labor  and  materials  furnished  in  the 
•erection  of  a  tire-bell  tower  in  the  city  of  Brooklyn,  and  the 
right  to  do  so  was  denied,  because  **  it  would  interfere  with 
the  practical  workings  of  the  municipal  government  in  the 
discharge  of  its  legitimate  functions;"  and  the  remarks  of 
Denio,  J.,  above  quoted,  are  approved.  This  principle 
must  apply  here.  A  bcll-tower,  from  which  the  alarm  of 
fire  may  be  sounded,  cannot  be  considered  more  necessary 
in  the  scheme  of  municipal  affairs  and  good  government  than 
water-works,  which  will  furnish  the  means  of  extinguishing 
the  fire  when  its  existence  is  announced. 

If  this  tiix  is  valid  it  may  be  enforced  by  sale  of  the 
propei-ty  taxed,  and  it  can  make  no  difference  whether  the 
sale  is  under  an  execution  upon  a  judgment,  or  a  decree  in 
equity,  on  a  tiix  warrant.  In  either  event  the  purpose  of 
the  Legislature  would  be  defeated.  In  the  absence  of  an 
express  declaration  to  tliat  effect  we  cannot  suppose  that  the 
Legislature  intended  that  the  works  thus  imposed  upon  the 
city  should  be  subjected  to  taxation  in  the  towns  and  villages 
through  or  in  which  the  work  was  to  bo  constructed.  The 
tjost  of  the  work  was  to  be  estimated ;  the  amount  of  the 
.estimate .  is  named  as  the  measure  of  liability,  and  taxation 
is  directed  for  principal  and  interest,  but  no  provision  is 
made  for  a  burden,  the  extent  of  which  could  not  be  esti- 
mated, and  the  weight  of  which  would  be  felt  with  inci-eas- 
jng  severity  at  annually  recurring  periods.  I  have  not 
omitted  the  examination  of  the  various  authorities  to  which 
our  attention  has  been  called  by  the  learned  and  ingenious 
counsel  for  the  appellant,  or  which  have  been  cited  in  the 
printed  briefs.  The  English  cases  (5  A.  &  E.,  1;  14  East, 
609;  1  E.  &  E.,  516;  10  A.  &  E.,  259;  13  id.  [N.  S.],  116; 
6  id.,  187),  stand  to  some  extent  upon  statutory  regula- 
tions, or  local  ordinances,  unlike  any  v/hich  concern  us,  but 
even  in  those  csises,  a  distinction  is  recognized,  between 
property  and  works  used  exclusively  for  the  public  benefit, 
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aiid  those  from  which  a  private  benefit  or  profit  i&  derivecL. 
So  far  therefore  as  any  principle  can  be  deduced  from  themt 
it  does  not  fayor  the  appellant 

In  the  case  of  The  King  y.  The  Oamndasionera,  etc  (4 
T.  B.,  730),  the  commissiouei-s  of  navigation  wei-e  author-, 
ized  to  take  certain  tolls,  the  whole  of  which  were  directed 
to  be  applied  to  public  pm*poees,  and  it  was  held  that  they  I 
were  not  ratable  to  the  poor.  In  The  King  v.  The  Inhabit 
ants  of  Liverpool  (7  K  &  C,  61),  it  was  argued  that  although 
the  public  was  benefited  by  the  docks,  yet  that  was  no 
ground  for  exempting  property  from  poor  rates,  because 
there  was  also  a  private  benefit,  but  the  court  held  other* 
wise  upon  the  ground  stated  in  Bex  v.  The  Commiseioners . 
{aupra).  In  Eeg.  v.  Shee  (4  A.  &  E.  [N.  S.],  2),  the 
court  approve  and  follow  the  language  of  Lord  Ellen- 
BOROUGH  in  liexY.  TerrM  (3  East,  506),  saying  it  settled 
this  branch  of  the  law,  viz :  <^  the  principle  to  be  collected 
from  all  the  cases  on  the  subject,  is  that  if  the  party  vested 
have  the  use  of  the  building  or  other  subject  of  the  mtes  as 
a  niei*e  servant  of  the  Crown,  or  of  any  public  lK>dy,  and  have . 
no  beneficial  occupation  of,  or  emolument  resulting  from  it 
in  any  personal  and  private  respect,  then  he  is  not  ratable," 
and  so  it  was  held  in  Reg.  v.  Exminster  (12  A.  &  E.,  12), 
although  the  pro])erty  in  rcs[)ect  to  which  the  rate  was 
imposed  was  locally  aitoated  out  of  the  borough  to  be  bene- 
fited. No  case  has  been  cited  to  the  effect  that  property 
wholly  devoted  to  public  use,  either  by  the  manner  of  occu- 
pation, or  the  statutory  direction  as  to  the  application  of 
revenues,  can  be  taxed.  The  latter  is  the  case  before  ua. 
The  statute  (Laws  of  1875,  chap.  563,  §  2)  authorizes  the 
water  commissicHiers  to  adjust  the  prices  and  rents  which 
diall  be  paid  for  the  use  of  water  supplied  by  the  water- 
works and  collect  the  same  as  other  city  taxes  are  collected^ ' 
but  requires  that  they  shall  be  "deposited  with  the  treasurer 
of  the  city,  and  be  reserved  and  used  by  him  exclusively  for 
payment  of  operating  expenses,  salaries,  repaira,  mainte- 
nance and  extensions  of  said  works,  of  the  interest  upon 
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the  water-bouds  issued  for  their  construction,  or  for  further 
extenfflon  of  the  same,  or  for  a  sinking  fimd  for  payment  of 
the  principal  of  said  water-bonds,  but  for  no  other  purpose 
whatever."  This  statute  excludes  the  idea  that  the  property 
is  taxable,  else  the  fund  raised  under  its  authority  would  be 
diminished  or  misapplied,  or  the  means  of  payment  must  be 
derived  from  other  taxation,  or  the  property  which  is  the 
result  of  taxation  be  sold  to  satisfy  a  tax  upon  it 

The  argument  of  the  appellant  that  the  property  in  ques- 
tion would  properly  be  exempt  from  a  city  tax,  as  it  was 
procurcd  by  a  tax  upon  property  within  the  city,  but  not 
from  a  county  tax,  because  the  people  of  the  county  were 
not  taxed  to  procure  it,  would  apply  with  equal  force  to  the 
city  hall,  and  engine-houses,  and  machines  and  equipments, 
which  make  those  houses  necessary,  and  if  sound  would  subject 
them  to  the  hazard  of  sale  under  a  treasurer's  warrant  for  the 
enforcement  of  a  county  tax.  I  am  unable  to  perceive  that 
in  any  sense  the  water-works  can  be  regarded  as  the  private 
property  of  the  city  as  distinguished  from  property  held  by 
it  for  public  use.  These  considerations  lead  to  the  opinion 
that  the  property  was  not  taxable,  and  that  the  pix>ceedings 
on  the  part  of  the  assessors  of  the  town  of  Bush  in  regaixl 
thereto,  cannot  be  sustained.  It  is  however  contended  by 
the  appellant,  that  even  if  the  tax  was  illegal  and  void,  an 
action  would  not  lie  against  the  town  to  recover  back  the 
money  paid  in  consequence  'of  it.  The  question  was  not 
presented  in  the  Supreme  Court,  but  it  is  in  the  case  sub- 
mitted, and  as  it  could  not  have  been  obviated  in  that  coui-t, 
the  appellant  is  entitled  to  raise  it  upon  this  appeal.  The 
case  states,  that  ''  the  plaintiff  paid  the  amount  of  the  tax  to 
the  collector,  who  held  a  warrant  for  its  enforcement,  and  it 
was  by  him  paid  over  to  the  treasurer  of  the  county  of  Mon- 
roe, who  paid  fifty-five  dollars  thereof  to  the  authorities  of 
the  town  of  Rush  in  payment  of  the  expenses  of  said  town, 
and  a  portion  of  the  balance  to  the  proper  officers  of  the 
State,  and  retained  and  used  the  residue  for  county  purposes 
according  to  law,  in  the  same  manner  as  other  taxes  col- 
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lected  and  assessed  in  said  town."  Upon  the  assumption 
that  the  town  may  be  liable  for  money  had  and  received,  the 
recovery  could  not  exceed  the  above  sum  of  fifty-five  dollacSy 
but  although  the  names  of  office  of  the  pci'soiis  to  whom  that 
was  paid  are  not  given,  we  know  that  it  could  legally  have 
been  paid  only  to  the  supervisor,  commissioners  of  highways, 
or  ovei-seers  of  the  poor.  They  do  not  represent  the  town. 
Their  functions  are  pi-escribed  bj'  statute,  and  the  money  they 
receive  is  to  be  expended  in  the  performance  of  official  duty. 
The  town  has  no  treasury,  and  therefoi^e  the  cases  cited  by 
the  learned  counsel  for  the  respondent,  viz. :  Chapman  v. 
The  City  of  Brooklyn  (40  N.  Y.,  372)  ;  Natimal  Bank  of 
Chemung  v.  Elmira  (53  id.,  49) ;  ^eioman  v.  Supervisors 
of  Livingston  {4:5  id.,  676),  have  no  application,  for  as  is 
said  in  the  latter  case,  *'  a  county  has  a  treasury  and  a 
treasurer,  and  money  may  be  paid  not  only  for  its  use, 
but  may  be  received  directly  for  it  into  its  treasury,  and 
from  thence  paid  out  by  it  for  its  own  use."  So  was  it  in 
the  other  cases  ;  the  city  had  its  treasury  and  its  treasurer. 
The  town  has  neither.  On  the  other  hand  Lorillard  v.  The 
Town  of  Monroe  (11  N.  Y.,  392),  and  People  ex  rel.  Van 
Keuren  v.  Board  of  Town  Auditors  (74  id.,  311),  clearly 
e^itablish  that  an  action  caimot  be  sustained  against  a  town 
ui)on  the  facts  disclosed  in  this  record.  But  the  plaintifi*  is 
not  remediless.  Without  reference  to  other  modes  of  relief, 
it  would  seem  that  upon  the  stated  facts,  and  the  legal  con- 
clusion applicable  thereto,  the  case  may  be  within  the  provi- 
sions of  the  statute  of  1869  (chap.  855,  as  amended  by  the 
statute  of  1871 ;  chap.  695  §  5),  which  requires  the  board 
of  supervisors,  upon  the  order  of  the  county  court,  to  refund 
the  amount  of  any  tax  illegally  or  improperly  assessed  or 
levied,  and  at  the  same  time  prevents  injustice  to  the  town, 
by  requiring  the  sum  so  refunded  to  be  raised  from  the 
several  towns  of  the  county  in  such  proportion  as  shall  be 
jtist,  taking  into  consideration  the  State,  county  and  town 
tax  included  therein. 

The  judgment  must  therefore  be  reversed,  and  judgment 
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ordered  for  the  defendant,  but  od  the  point  which  makes  this 
result  ncccissary  wiis  not  raised  in  the  Supreme  Court,  it 
should  be  without  costs. 

All  concur. 

Judgment  reversed. 
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Where  a  contractor  has  in  good  fakih  intended  to  comply  with  a  building 
contract,  and  has  substantially  so  done,  although  there  may  be  alight 
defects  caused  by  inadvertence  or  unintentional  omission,  which  ai^ 
susceptible  of  remedy  without  difficulty,  so  that  an  allowance  out  of  the 
'  contract  price  will  give  to  the  other  party  a  fuU  indemnity,  he  may 
recover  the  contract  price,  leas  the  damages,  on  account  of  such  defects. 

To  justify  a  reooveiy,  however,  the  defects  must  not  run  through  the  whole 
work*  or  be  so  essential  as  that  the  object  to  have  a  specified  amount  of 
work  done  in  a  particular  manner,  is  not  accomplished. 

Where,  therefore,  plaintiff  undertook  in  good  faith  the  performance  of  a 
contract  lor  altering  a  dwelling-house,  and  performed  it  substantially  i 
but  through  his  own  inadvertence  and  that  of  his  workmai),  and  through 

.  want  of  skin  and  judgment  on  their  part,  some  of  the  spedfications  were 
not  fully  performed,  i.  e.f  the  roof  and  chimneys  were  not  well  supported* 
folding  doore  were  not  well  hung,,  and  the  casings  thereto  well  fitted, 
tar-paper  and  clapboaixls  in  a  few  instances  .not  well  put  on,  and  one 
door  and  casing  not  fitted  so  that  the  door  would  shut.  Held,  that  as  it 
appeared  that  all  of  the  defects  could  be  easily  remedied,  and  they  did 
not  pervade  the  whole  work ;  also  that  they  were  not  so  essential  as  to 
defeat  the  object  of  the  parties,  plaintiff  was  entitled  to  recover  the  con- 
tract price,  less  the  damages. 

Plaintiff  also  contracted  separately  to  buOd  a  piazza,  which  contra^  he 
performed,  and  he  did  extra  work.  Held,  that  in  any  view  plaintiff  was 
entitled  to  recover  for  the  piazza  and  the  extra  woriL ;  that  money  paid 
upon  the  principal  contract  could  not»  nor  could  the  damages  be  set  off 
or  applied  thereon* 

(Argued  February  23, 1880 ;  decided  March  9, 1880.) 

Appeal  from   judgment  of  the  Greneral  Term  of  tiie. 
Supreme  Court,  in  the  third  judicial  department,  affirming 
n  judgment  in  favor  of  plaintiff,  entered  upon  the  report  ci 
a  referee. 
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The  nature  of  the  actioii,  and  the  facts,  appear  sufficiently 
in  the  opmion. 

Samuel  Hand,  for  appellant.  Full  performance  was  a 
condition  precedent  to  the  plaintiff's  right  to  demand  any 
portion  of  the  price.  (JPuUman  v.  Coming,  9  N.  Y.,  93; 
Smith  V.  Brady,  17  id.,  173;  Walker  v.  Millard,  29  id., 
375;  PhiUijp  v.  Gallant,  62  id.,  264;  Glacius  v.  Black,  50 
id.,  145;  Sinclair  y.  Talmadge,  35  Barb.,  602.)  The  defects, 
riot  being  slight,  trivial  or  unimportant,  the  question  of  com- 
})ensation  cannot  arise  in  an  action  brought  on  the  contract, 
as  there  has  not  been  a  substantial  compliance  with  the  terms 
of  the  contract.  {Smith  v.  Ougerty,  4  Barb.,  620;  Ptdlman 
V.  Coming,  liidi.,  174,  178,  179;  Sinclair  \.  Talmadge,  35 
id.,  602,  604:  Smith  v.  Brady,  17  N.  Y.,  173;  Walker  v. 
Millard,  29  id.,  375;  Glacius  v.  Black,  50  id.,  145;  Phillip 
y.  Gallant,  62  id.,  264;  Woodmf  y.  Hough,  1  Otto  [U* 
S.],  596. 

Geo.  L*  Clark,  for  respondent.  Plaintiff  having  substan* 
tially  complied  with  the  contract,  and  there  having  been  no 
wilful  departure  from  its  terms,  or  omission  in  essential  parts» 
was  entitled  to  recover.  {Sinclair  v.  Talmadge,  35  Barb., 
604,  605;  Underwood  v.  Farmers'  J.  S.  Ins.  'Co.,  57  N.  Y., 
506;  Hoseleyy.  Black,  28  id.,  444;  Glacius  y.  Black,  50 id., 
150,  153;  Johnson  v.  BePeyster,  id.,  666;  Woodruff  y. 
Hough,  1  Otto,  596;  Phillips  v.  GaUanC,  62  N.  Y.,  264,  265.) 

Per  Curiam.  This  is  an  action  to  recover  the  unpaid 
part  of  the  price  agreed  upon  in  a  builder's  contract  for  the 
altering  of  a  dwelling-house,  and  the  price  agreed  upon  in 
another  contract  for  building  a  piazza  thereto,  and  the  value 
of  work  done  not  named  in  those  contracts.  Part  of  the 
compensation  reserved  by  the  principal  contract  was  to  be 
made  as  the  work  progressed  under  it,  in  board  of  plaintiff 
and  his  workmen,  and  fodder  for  his  horse.  Part  of  the 
compensation  in  money — which  was  |550  in  all  —  was  to 
SiCKBLB  —Vol.  XXXV.        40 


814  Woodward  d.  Fullsb.  [March, 

Opinion  per  Curiam, 

be  paid  as  the  work  progressed  or  when  it  was  done.  That 
part  was  $200  or  |300*  Part  was  to  be  paid  in  money  at 
the  end  of  the  work,  or  by  something  in  lieu  thereof  that 
the  i^luiii tiff  could  use.  lu  cilect,  if  the  defendant  so  chose, 
there  was  no  money  to  be  paid  by  her  until  the  plaintiff  had 
performed  his  contract ;  and  in  that  respect  the  contract  is 
to  be  treated  as  one,  the  price  whereof  was  not  to  be  paid 
until  completion.  The  time  of  payment  for  the  piazza  was 
not  named ;  and  was  therefore  due  when  the  work  was  done. 
The  exti-a  work  was  in  the  nature  of  things  to  be  paid  for 
when  it  was  done,  and  in  money  to  the  amount  of  the  worth 
of  the  work.  The  plaintiff  entered  upon  the  work  named 
in  the  contnict  and  brought  his  work  to  an  end.  The 
defendant  made  him  the  compensation  which  was  not  reserved 
in  money,  and  paid  him  upon  the  contract  in  cash  and 
otherwise,  as  the  work  was  going  on,  $82.96.  The  piazza 
was  built  as  agreed.  The  extra  work  was  done  well  enough, 
and  to  the  satisfaction  of  the  defendant,  and  was  worth 
$90.50.  The  defendant  has  always  been  in  the  possession  of 
the  work  done  by  the  plaintiff  under  the  principal  contract. 

That  contract  was  not  fully  performed  by  the  plaintiff  in 
some  particulars ;  but  he  undertook  it,  intending  in  good 
faith  to  do  it,  and  did  substantially  perform  all  the  condi- 
tions of  it ;  yet  failed  in'  some  particulars  to  fully  perform 
some  of  the  specifications  as  his  duty  and  the  fair  intent  and 
meaning  of  the  contract  asked  of  him ;  which  failure  was 
caused  by  his  inadvertence  and  that  of  his  workmen,  and  by 
th^  want  of  skill  and  judgment  of  some  of  the  latter.  Snch 
are  the  findings  of  the  referee.  He  has  also  found  the  par- 
ticulars, in  which  he  says  that  the  plaintiff  failed  of  perform- 
ance ;  and  that  finding  will  be  spoken  of  further  on.  The 
referee  found  that  the  defendant  was  damaged  by  the  failure 
of  the  plaintiff  in  the  sum  of  $100, 

Nothing  has  been  paid  upon  the  price  of  the  piazza,  nor 
for  the  extra  work. 

The  plaintiff  had  judgment  upon  the  report  of  the  referee 
for  the  amount  of  the  two  contracts  and  the  value  of  the 
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extra  work,  less  the  sum  paid  to  him  and  the  amomit  of  the 
defendant's  damages. 

Can  this  judgment  be  upheld  ?  It  can  be  for  the  price 
of  the  piazza  and  for  the  value  of  the  extra  work.  These 
were  distinct  from  the  principal  contract,  and  the  perfonn- 
ance  of  the  plaintiff  was  complete  therein.  The  money  |)aid 
by  the  defendant  upon  the  principal  contract  went  upon  tliat 
alone,  and  cannot  be  set  off  or  applied  elsewhere.  Nor  can 
the  damages  from  the  defects  in  the  work  done  under  the 
principal  contract  be  set  off  or  applied  to  them.  If  the 
plaintiff  may  recover  for  what  he  did  under  that  contract, 
then  those  damages,  as  they  are  less  than  the  amount  that' 
must  in  such  case  be  allowed  to  hinr,  will  apply  there.  If 
he  may  not  recover  thcrcon  for  lack  of  full  i)erformance, 
then  the  defendant  may  not  have  those  damages  of  him 
at  all.     {Walker  v.  MiUard,  29  N.  Y.,  375.) 

As  to  the  principal  contract,  the  plaintiff  did  not  fully 
perform  it.  As  the  defendant  was  not  bound  to  pay  the 
contract  price,  so  far  as  it  was  to  be  paid  in  money,  until  the 
contract  was  fully  performed  by  the  plaintiff,  full  i)erform- 
ance  by  him  was  therefore  a  condition  precedent  to  his  right 
to  have  payment,  unless  she  has  accepted  the  work  or  waived 
such  a  performance.  (Pulhnan  v.  Coming^  9  N.  Y.,  93; 
Bmiih  V.  Brady,  17  id.,  173.) 

There  is  no  finding  that  the  defendant  waived  such  a  per- 
formance, or  that  she  accepted  the  work  as  complying  with 
the  contract  If  the  plaintiff  is  to  l>e  held  strictly  to  the 
terms  of  his  contract,  he  must  fail  to  recover  thereon,  and 
that  he  should  be,  is  the  effect  of  the  earlier  cases  in  this 
state  :  (See  those  cited  in  the  opinion  of  Comstock,  J.,  in 
17  N.  Y.  [^ifpra],  185.)  But  there  has  been  a  relaxation  of 
that  rule,  and  now  on  such  a  contract  there  may  be  a  recov- 
ery without  a  literal  or  exact  performance  of  it.  It  is  now 
the  rule,  that  where  a  builder  has  in  good  faith  intended  to 
comply  with  the  contract,  and  has  substiintially  complied 
with  it,  although  there  may  be  slight  defects  caused  by  inad- 
vertence or  unintentional  omissions,  he  may  recover  the  c6n- 
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tract  price,  less  the  damage  oa  account  of  such  defects : 
{Sinclair  v.  Tallmadge,  35  Barb.,  602;  Johnson  v.  De  Pet/- 
ster,  50  N.  Y.,  666;  Glaciua  v.  Black,  50  id.,  145;  Pkmips 
T,  Gallant,  62  id.,  264.)  The  defects  must  not  run  through 
the  whole,  nor  be  so  essential  as  that  the  object  of  the  parties, 
to  have  a  specified  amoimt  of  work  done  in  a  jmrticular 
way,  is  not  accomplished  :  (62  N.  Y.  [awpra].)  It  is  also 
held  that  these  are  questions  of  fact  for  the  trial  court  :  (See 
cases  last  above  cited.)  This,  of  course,  is  applicable  to  the 
case  in  hand.  We  will  be  bound  by  the  general  finding  of 
the  referee,  which  we  have  recited  above,  unless  the  i>articu- 
lars,  which  he  has  also  fomid,  so  clash  with  it  as  to  make  it 
naught.  For  those  particulars,  he  found  that  the  roof  and 
chimneys  were  not  well  supported ;  that  folding  dooi-s  were 
not  well  hung,  and  the  casings  thereto  well  fastened  ;  that 
the  tar-paper  and  clapboards,  in  some  few  instances,  were 
not  well  put  on,  and  one  door  and  casings  not  fitted  so  that 
the  door  would  shut.  It  is  for  us  to  say,  if  these  defects 
pervaded  the  whole  work,  or  are  so  essential  as  that  the 
object  of  the  parties  failed  of  accomplishment.  It  is  plain, 
from  a  consideration  of  what  the  plaintiff  was  to  do  by  the 
contract,  and  did  effect  by  his  work,  that  these  defects  did 
not  pervade  the  whole  work.  An  instance  of  what  may  be 
meant  by  that  phrase  is  found  in  9  N.  Y.  {supra),  where,  in 
a  contract  to  build  a  cobble-stone  house,  were  walls  so  badly 
built  that  two- fifths  needed  to  be  taken  down  and  rebuilt. 
In  our  case  the  roof  sagged,  but  the  roof  seemed  tight,  and 
the  defect  could  be  remedied  by  raising  it  and  putting  under 
supports.  This  could  be  done  without  disturbing  the  other 
parts  of  the  house,  or  interrupting  the  use  of  it  by  the 
dwellers  therein,  more  than  the  occasional  renewal  of  shin- 
gles would  do,  to  which  every  wooden  building  is  subject. 
The  plan  of  the  contract  for  the  roof  could  be  earned  out 
eimply,  and  at  not  great  expense.  And  one  witness  testifies 
that  since  he  fii'st  saw  it  in  the  sagging  state,  it  has  been 
raised.  The  chimneys  shook  when  force  was  put  to  them. 
But  a  plank  spiked  on  to  the  support  given  to  them  by  the 


1880.]  SCHERMERHORN  Ct  al.  V.  PkOUTT  Ct  ol.  817 

Statement  of  case. 

plaintiff,  and  nailed  on  the  end  of  the  building  would  stay 
them  enough.  As  doors  are  easily  to  be  removed  and 
•replaced,  it  is  plain  that  any  defects  in  hanging  them  could 
be  remedied  by  taking  them  off  and  putting  them  on  again 
properly,  or  othei-s  in  their  stead.  The  defects  in  them  did 
not  pervade  the  whole  work,  or  make  the  object  of  the  par- 
ties impossible  or  diBScuIt  of  accomplishment.  And  so  with 
the  other  defects.  They  do  not  affect  the  whole  work. 
They  are  defects  by  themselves.  They  are  of  such  nature 
as  that  the  material  object  of  the  pailies  is  not  defeated  by 
them,  and  they  are  susceptible  of  remedy  without  difficulty. 
They  are  such  as  that  the  work  needed  to  make  them  what 
they  should  be  is  no  other,  in  degree  or  difficulty,  disturb- 
ance or  inconvenience,  than  such  as  is  the  ordinary  repair  to 
buildings  from  year  to  year,  made  needful  by  wear  and  tear 
and  decay.  There  hsis  been^no  deviation  from  the  general 
original  plan  that  was  in  the  mind  of  the  parties  when  they 
made  their  contract.  Some  of  the  details  of  that  plan  have 
not  been  done  as  completely  as  they  should  have  been.  But 
the  lack  therein  is  such  that  an  allowance  out  of  the  con- 
tract price  will  make  to  the  defendant  full  indemnity: 
{(^lacziis  V.  Black,  67  N.  Y.,  563.) 

The  judgment  should  be  affiiincd. 

All  concur,  except  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


William  H.  Sohermerhorn  et  al.,  Executors,  etc.,  Appel- 
lants, v.  John  S.  Proutt  et  al. 

The  act  (chap.  569,  Laws  of  1869,  as  amended  by  ebap«  192,  Laws  of  1874), 
in  relation  to  fees  of  sheriffs  and  referees  on  foreclosnre  sales,  in  the  city 
and  county  of  New  York,  was  not  repealed  by  the  amendment  of  1876 
to  section  309  of  the  Code  of  Procedure,  which  limits  the  snm  to  be 
allowed  fijr  fees  on  such  a  sale.  The  amendment  simply  modified  the 
act  by  fixiitj^  the  maximum  of  fees,  leaving  the  scale  of  charges,  up  to 
this  limit,  as  iixed  by  said  act. 

(Argued^February  34, 1880;  decided  March  9, 1880  ) 
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Appeal  from  onlcr  of  tho  General  Tenii  of  the  Supreme 
Court,  in  the  fii^t  judicial  department,  affirming  an  order  of 
Spacial  Term,  which  fixed  the  fees  of  the  referee  for  selling 
tho  premises  under  a  decree  of  foreclosure  herein  at  fifty 
dollars. 

Henry  Man,  for  appellants.  Chapter  569,  Laws  of  1869, 
as  atnended  by  chapter  192  of  Laws  of  1874,  is  not  uncon- 
stitutional, and  a  referee  on  sales  under  foreclosure  is  only 
entitled  to  the  fees  allowed  by  it.  {Richards  v.  Richards^ 
Ct.  App.,  Feb.  11,  1879;  Wallbridge  v.  James,  N.  Y.  Wldy. 
Dig.,  Doc.  9,  1878.) 

Elliot  Sanford,  for  respondent.  Thfe  fees  of  a  referee  to 
sell  m  foreclosure  are  regulated  by  section  309  of  the  Code 
of  Procedure,  as  amended  by  chapter  431,  Laws  of  1876, 
and  arc,  witliin  tho  limit  there  fixed,  (fifty  dollars)  in  the 
discretion  of  the  justice.  {Gas/cin  v.  Meek,  42  N.  Y.,  186; 
Philips  V.  Walker y  4  Hun,  645;  Thomas  on  Mortgages, 
326.)  The  allowance  of  fifty  dollars  in  each  case  was  a 
proper  exercise  of  discretion.  {People  ex  rel  Day  v.  Bergen^ 
53  N.  Y.,  404;  Dinkelspiel  v.  Styles^  Donahue,  J.) 

Andrews,  J.  The  act  chapter  192  of  tho  Laws  of  1874, 
amending  chapter  569  of  the  Laws  of  1869  provides  that 
sales  of  i-cal  estate  in  the  city  and  county  of  New  York, 
under  a  decree  or  judgment  of  any  court,  may  be  made  by 
the  sheriff  or  by  a  referee  appointed  for  that  purpose,  and 
declares  that  when  any  sale  is  made  by  any  officer  other  than 
the  sheriff  **  no  greater  sum  shall  be  charged  or  allowed  as 
fees  "  than  as  prescribed  in  section  two  of  the  act  amended. 
The  amendment  of  the  act  of  1869  by  tlie  act  of  1874  con- 
sisted mainly  in  removing  the  limitation  of  the  original  act 
confining  the  authority  to  make  sales  of  real  estate  in  the 
city  and  county  of  New  York,  under  a  judgment  or  decree, 
to  the  sheriff  exclusively.  If  the  act  of  1874  is  .still  in  force, 
it  is  plain  that  the  fees  of  referees  on  sales  on  foreclosure,  in 
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the  city  and  county  of  New  York,  are  regulated  by  the  act 
of  1869,  and  are  the  same  as  are  by  that  act  allowed  to  the 
sheriff  for  the  same  service.  The  second  section  of  the  act 
dcclar(*s  that  on  foreclosure  sales  the  sheriff  shall  be  entitled 
to  certain  specified  fees  for  specific  services,  besides  disburse- 
ments. It  will  be  seen,  by  reference  to  that  section,  that  in 
cases  where  the  sale  is  not  adjourned,  and  but  one  deed  is 
required  to  be  given,  and  thci-e  are  no  surplus  moneys,  the 
aggregate  fees  to  which  a  sheriff  or  referee  is  entitled  are 
thirty  dollars.  In  case  of  adjoummenta,  and  wherd  the  sale 
embraces  several  parcels  of  land  sold  to  different  purchasers, 
and  there  are  surplus  moneys  arising  on  the  sale,  additional 
fees  are  given  at  the  rate  specified  in  the  section  for  the  addi- 
tional service  in  making  adjournments,  drawing  additional 
deeds,  and  paying  over  surplus  moneys. 

It  is  claimed  that  the  act  of  1869  was  repealed  by  the 
amendment  to  section  309  of  the  Code  of  Procedure,  passed 
May  26,  187.6,  which,  after  providing  for  an  allowance  in 
foreclosure  actions,  proceeds  as  follows  :  **  Nor  shall  ia  greater 
sum  than  fifty  dollars  be  charged  by  or  allowed  to  any  sher- 
iff, referee,  or  other  ofBcer,  for  his  fees,  percentage  or  services' 
for  any  sale  under  a  decree  or  judgment  of  foreclosure." 
The  claim  is' that  under  this  statute  it  is  in  the  discretion  of 
the  court,  in  cases  of  foreclosure  Siiles  in  the  city  of  New 
York,  to  allow  any  sum  to  the  sheriff  or  referee  making  the 
sale  not  exceeding  the  sum  of  fifty  dollars.  This  claim 
cannot  be  sustained.  The  statute  of  1869  was  a  local 
act,  and  the  amendment  to  the  Code  in  1876  was  a  general 
law,  not  inconsistent  with  the  act  of  1869,  except  so  far  as  it 
modified  that  act  in  the  respect  hereafter  mentioned. 

It  is  manifest  that  there  may  be  cases  where  the  fees  of  the 
sheriff  or  referee  on  foreclosure  sales  in  the  city  and  county 
of  New  York,  will  under  the  act  of  1869,  exceed  fifty  dollara, 
as  where  a  foreclosure  action  embi-aces  distinct  premises  or 
parcels  of  land,  which  are  separately  sold  under  one  judgment 
to  different  purchasers,  requiring  the  sheriff  or  referee  to 
execute  a  separate  conveyance  of  each  parcel  sold.     In  that 
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case  the  ofScer,  under  the  act  of  1869,  would  be  entitled  to 
charge  five  dollara  for  drawing  each  deed.  The  only  efl'ect 
of  the  act  of  1876  upon  the  act  of  1869  is  to  fix  a  maximum 
of  fees,  to  which  the  officer  in  any  case  is  entitled ;  but  it 
does  not,  by  any  necessary  or  fair  construction,  abrogate  the 
scale  of  charges  fixed  by  the  act  of  1869.  That  act  still 
regulates  the  fees  of  the  shcrifi*  or  referee  on  foreclosure  sales 
in  the  city  and  county  of  New  York,  subject  only  to  the 
limitation  in  the  act  of  1876  —  that  in  no  case  shall  they 
exceed  fifty  dollars.* 

The  order  of  the  General  and  Special  Terms  should  bo 
reversed,  and  the  case  remitted  to  the  Special  Term  for  taxa- 
tion of  the  fees  of  the  referee,  in  accordance  with  the  fee-bill 
in  the  act  of  1869,  with  costs  of  one  appeal  only. 

All  concur. 

Ordered  accordingly. 
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Maby  Moxaeque,  Respondent,  v,  Eliza  Monarque  et  aL, 
Samuel  W.  Woolsey,  Purchaser,  Appellant. 

M.  died,  seized  of  certain  premises,  leavingf  a  widow,  four  daughters  and 
several  grandchildren,  the  children  of  two  of  the  daughters,  him  sur- 
viving. He  left  a  will,  by  the  first  clause  of  which  he  gave  his  widow 
the  use  of  all  his  real  and  personal  estate  during  her  life.  By  the  second 
clause  he  gave  the  income  arising  from  his  estate  to  his  four  daughters, 
*'  to  be  divided  between  them  share  and  share  alike,  during  their  and 
each  of  their  respective  natural  life,  remainder  to  their  respective  child- 
ren," their  heirs,  etc  Hddf  that  the  design  of  the  testator  waa  to 
give  successive  life  estates,  firat  to  his  wife,  then  to  his  daughters,  with  . 
remainder  in  fee  to  their  children ;  that  the  gift  of  the  income  to  the 
daughters  was  equivalent  to  a  devise  to  them  of  a  life  estate  in  the  land ; 
that  such  devise,  although  embraced  in  a  single  clause,  was  a  devise  to 
each  of  the  daughtera  in  severalty  of  &  life  estate  in  one-fourth  part  of 
tho  prcperty  devised  ;  that,  therefore,  on  the  death  of  the  widow  and 
of  any  daughter  of  the  testator  leaving  children,  the  remainder  in  fee 
as  to  her  one-fourth  part  would  immediately  vest  in  possession  in  her 
children ;  and  so,  that  there  was  no  illegal  suspension  of  the  power  of 
alienation. 
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Also  held,  that  the  remainder  so  graven,  vested  on  the  testator's  death  in  the 
children  of  his  daug^hters  then  living*  subject  to  open  and  let  in  after 
bom  children.  , 

An  actioQ  for  the  partition  of  said  premises  was  brought  by  one  of  the 
daughtei-s,  the  complaint  in  which  alleged  the  second  clause  of  the  will 
to  be  void,  and  that  the  daughters  took  a  fee,  subject  to  the  life  estate 
of  their  mother.  The  judgment  in  said  action  dii-ected  a  sale,  taking 
no  notice  of  the  rights  of  unborn  children.  Three  of  the  daughtera  wei*e 
living  at  the  time  of  sale.  The  purchaser  at  such  sale  having  refused 
to  complete  his  purchase,  on  motion  to  compel  him  so  to  do,  field,  that 
said  judgment  did  not  bar  the  future  contingent  interests  of  such  unborn 
issue;  and  that  the  purchaser  could  not  be  compelled  to  accept  the 
defective  litle. 

A  judgment  and  sale  in  partition  only  concliides  contingent  interests  of 
persons  not  in  being,  v/hen  the  judgment  provides  for  and  pi-otects 
such  intei-ests,  by  substituting  the  fund  derived  from  the  sale  of  the 
land  in  place  of  it,  and  pi-eserving  the  fund  to  the  extent  necessary  to 
satisfy  such  interests. 

Prior  to  the  bringing  of  the  partition  suit  an  action  was  brought  by  one 
of  the  daughtera  to  obtain  a  construction  of  the  will,  in  which  acUon 
the  widow,  the  other  daughters  and  the  grandchildren  of  the  testator 
were  joined  as  defendants.  The  adult  defendants  did  not  answer ;  a 
general  answer  was  put  in  by  the  guardian  dd  litem  of  the  infants,  and 
a  judgment  was  taken,  practically  by  consent,  declaring  the  life  estate 
in  the  widow  valid  and  the  subsequent  devises  void,  and  adjudging  the 
fee,  after  the  death  of  the  widow  to  vest,  in  the  daughters.  This  judg- 
ment was  set  up  in'the  complaint  in  the  partition  suit.  Held,  that  con- 
ceding said  judgment  was  conclusive  as  .to  the  rights  of  the  parties 
thereto  —  as  to  which  qiuBre — it  did  not  bind  the  contingent  interests  of 
such  unborn  issue. 

It  seems,  that  the  case  was  not  a  projjer  one  for  bringing  an  action  for 
the  constmction  of  the  will,  as  there  was  np  trust  or  other  element  to 
justify  invoking  the  jurisdiction  of  the  court  for  that  purpose. 

Monarque  v.  Monarque  (19  Hun,  382),  revei'sed. 

(Argued  February  24,  1880 ;  decided  March  9,  1880.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court,  ill  the  second  judicial  department,  affirming  an  order 
of  Special  Term,  requiring  Samuel  W.  Woolsey,  a  pur- 
chaser at  partition  sale  herein  to  complete  his  purchase. 
(Reported  below,  19  Hun,  332.) 

Tlie  facts  appear  sufficiently  in  the  opinion, 

George  Thampsaa^  for  appellant.     The  Supreme  Court 
had  no  jurisdiction  to  grant  the  decree  in  the  suit  for  the 
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construction  of  the  will.  {King  v.  Poole,  26  Barb.,  244;  1 
id.,  286;  1  id.,  37;  Lanning  v.  Carpenter,  23  id.,  402; 
Schoonmaker  v.  Okaruxder,  41  id.,  200;  Chambers  v.  Clear' 
water,  38  N.  Y.,  310;  Edwards  v.  Russell,  21  Wend.,  63; 
Root  V.  Morgan,  1  Hill,  654;  1  Wait^s  Pi\,  45;  Wait's 
Code,  24,  25,  26;  Dudleij  v.  Mayhew,  3  N.  Y.  [3  Comst.], 
9;  Beach  v.  iVlaw,  9  id.  [5  Seld.],  36;  2  Wait's  Law  .and 
Prac.,  15;  Avards  v.  Rhodes,  8  Exch.,  312;  Lawrence  v. 
Fi?cw>i:,  11  Ad.  &  E.,  941;  Vansittar  v.  2%/or,  3  E.  &  B., 
910,  912;  Adams'  Equity,  175,  248,  249;  AVait's  Actions 
and  Dofeuses,  192;  Chaprnan  v.  Morgan,  2  Green  [Iowa], 
374;  Jeff  lies  v.  Ilarben,  20  Ala.,  387;  Ranoy  v.  McRae, 
14  Ga.,  587;  Lovejoy  v.  ^/6e6,  33  Me.,  414;  Kenney  v. 
GVeer,  13  111.,  432;  21  Barb.,  9;  26  N.  H.,  232;  22  Barb., 
271;  Bagley  v.  Briggs,  56  N.  Y.,  407;  6  Lans.,  356;  Cldp- 
man  v.  Montgomery, ^i:  Hun,  739;  Same  Case,  alfirnied,  63 
N.  Y.,  221;  11  Hun,  238;  8tinde  v.  Rldgeway,  55  How.,  301; 
Cliipman  v.  Montgomery,  63  N.  Y.,  221;  Bailey  v.  Briggs, 
56  id.,  407;  i^oirer^  v.  Smith,  10  Paige,  193,  194.)  The 
rejected  clauses  of  the  will  were  valid.  {Evoitt  v.  EveHtt, 
29  N.  Y.,  39;  2  R.  S.,  1102,  §§  17,  18,  19;  id.,  1104;  %  44.) 
The  pleadings  in  the  suit  to  construe  the  will  fail  to  show 
appropriate  jurisdiction.  The  decree  is  therefore  void. 
(Story^s  Equity  Pleadings  [9th  ed.],  §  10.)  The  rights  of 
the  infants  were  not  cut  off.  (Daniells'  Ch.  Pr.,  170; 
StephensonTx,  Stephenson,  6  Paige,  353;  James  v.  James,  4 
id.,  115;  Bowers  vi  Smith,  10  id.,  193;  Mills  v.  BenJiis,  3 
J.  Ch.,  367:  note  to  1  Daniells'  Ch.  Pr.,  168.) 

J,  W.  Halves,  for  respondent.  The  grandchildren  were 
neither  necessary  nor  proper  parties  to  this  suit.  The  judg- 
ment in  Monarqiie  v.  Requa,  cutting  off  their  right?,  never 
having  been  appealed  from,  is  res  adjudicata  and  conclusive 
on  thorn,  and  cannot  be  questioned  collaterally.  {Blakely  v. 
Calder,  15  N.  Y.,  617;  Hmvell  v.  Mills,  56  id.,  226;  Be 
Forest  v.  Farley,  62  id.,  628;  Schaettler  v.  Gardiner,  47  id., 
404;  Ray  v.  Rowley,  1  Hun,  614;  Hunt  v.  Hunt,  72  N.  Y., 
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217;  Blakely  v.  GaldeTj  Boswortk  v.  VandewalkeVj  53  id., 
597;  Hart  v.  Seixas,  21  Wend.,  40;   WJieeler  v.  Jiaymand, 

.  8  Cow.,  311;  Kundolf  v.  ThaUieimer,  17  Barb.,  506;  3  R. 
S.  [6th  ed.],  60,  §  21;  Bangs  v.  Duchinfeld,  18  N.  Y.,  592; 
Matter  of  the  Empire  City  Bank,  18  id.,  199;  People  v. 
Sturtevant,  9  id.,  263,  269;  De  Biisaierre  v.  Ilalladay, 
infra  ;  Chapman  v.  Phcmix  Naiiaaal  Bank,  5  Abb.  [N.  C], 

4 118;  Langey.  Benedict,  73 N.  Y.,  12,  27;  Ludlowy,  Si/nond, 
2  Caine's  Cas.,  56;  Bank  of  Utica  v.  Meraereou,  3  Barb. 
Chy.,  528,  574,  575;  Livingston  v.  Livingston,  i  Johns.  Chy., 
287,  290;  UnderhiU  v.  Van  Cortlandt,  2  id.,  399;  Ludlow 
V.  Simond,  2  Caiiie's  Cas.,  40,  56;  Cox  v.  James,  45  N.  Y., 
562;  G^reen  v.  Millbank,  3  Abb.  [N.  C],  149;  Truscott  v. 
^«n^,  6  N.  Y.,  165;  Grandin  v.  ie  i?oy,  2  Paige,  509;  Le 
Roy  V.  PtoW,  4  id.,  77;  Bank  of  Utica  v.  City  of  Utica^  4 
id.,  399;  Cumming  v.  Mayor,  etc.,  of  Brooklyn,  11  id.,  596; 
Hawley  y.  Cixtmer,  4  Cow.,  717;  Belly.  Spoils,  40  Super. 
Ct.,  552;  Pamy.  Vilmar,  54  How.  Pr.,  235;  Clarke  v. 
Sawyer,  2  N.  Y.,  498;  Pcw^v.  Hower,  33  id.,  602;  i)e  Bus-, 
sierre  v.  Holladay,  2  Abb.  [N.  C],  111,  120,  121,  125; 
Healh  v.  Hubbell,  6  Daly,  183;  Roderigas  v.  JFo^s^  i?/i?er 
Savings  Institution,  63  N.  Y.,  460;  Bolton  v.  Jojcohs,  6 
Robt.,  219,  220;  iTmy  v.  Baldwin,  17  J.  R.,  384;  Prady 
V.  McCorker,  1  N.  Y.,  214;  Rogers  v.  Sinsheimjer,  50  N.  Y., 
646;  Sullivan  y.  Sullivan,  66  id.,  37;  Bowers  y.  Smith,  10 
Paige,  193,  201,  204;  iZoj^er*  v.  McLean,  34  N.  Y.,  536; 
Brick's  Estate,  15  Abb.  Practice,*  40,  43;  McMun^ay  v. 
McMurray,  66  N.  Y.,  175.)  It  was  not  necessary  to  give 
the  infant  defendants  a  day  after  becoming  of  age.  Even  if 
it  were,  the  failure  to  do  so  is  not  a  jurisdictional  defect. 
(2  Barb.  Chy.  Pr.  [2d  rev.  ed.],  210,  foot  paging  662;  2 
Til.  &  Shear.  Pr.,  698;  3  Wait's  Pr.,  632.)  The  provisions 
of  the  will  relating  to  the  grandchildren  are  clearly  void, 
and  there  consequently  would  be  no  valid  objection  to  the 
title,  even  if  there  had  been  no  such  adjudication  as  Monarqne 
V.  Requa.  (2  R.  S.  [6th  ed.],  1102,  §§  14,  15;  Westerfield  y. 
Westerfield,  1  Bradf.,  141, 142;  CoUon  v.  Fm,  67  N.  Y,  348.) 


324  MoNARQtJB «.  MoNARQUB  et  al.  [March, 

Opinion  of  the  Court,  pep  Axdrews,  J. 

Andrews,  J.     We  are  of    opinion   that   the  purchaser 
should  not  bo  compelled  to  complete  his  purchase. 

Jeremiah  H.  Monarque  died  in  18G4,  seized  of  the  prem- 
ises sought  to  be  partitioned  in  this  action,  leaving  a  widow 
and  four  daughters,  and  several  grandchildi-en,  tlie  children 
of  two  of  the  daughters  surviving  him.  By  the  fii-st  clause 
of  his  will  he  gave  to  his  wile  the  use  of  all  his  real  and 
personal  estate  during  her  life.  The  second  clause  is  as  fol-  i 
lows :  "  I  give  and  bequeath  the  income  arising  from  my 
estate  to  my  daughters,  Ellen  Requa,  Louisa  Dixou/Eliza  and 
Mary,  to  be  divided  between  them,  share  and  share  alike,  during 
their  and  each  of  their  respective  natural  life,  and  remainder 
to  their  respective  children  and  to  their  respective  heii-s  and 
assigns  forever."  By  the  third  clause  he  directed  that  if 
either  of  his  daughtei-s  should  die  without  lawful  issue,  the 
share  of  said  deceased  daughter  or  daughtci's  "shall  be  divi- 
ded between  the  survivor  or  survivors  of  them,  share  and 
share  alike,  and  to  their  children  respectively,  as  before 
expressed." 

There  was  no  illegal  suspension  of  the  power  of  alienation 
of  the  property  devised.  The  manifest  design  of  the  testa- 
tor by  the  first  and  second  clauses  of  the  will  was  to  give 
successive  life  estates  in  the  propertj%  fii^st  to  his  wife,  and 
then  to  his  daughters,  remainder  in  fee  to  their  children,  and 
this  is  the  construction  of  the  language  used.  The  gift  of 
the  inoouie,  by  the  second  clause,  to  his  daughters  for  life, 
was  equivalent  to  a  devise  to  them  of  a  life  estate  in  the 
land  :  {Kennj  v.  Devrick,  8  Co.,  95  b. ;  Cro.  Jac,  104;  Earl 
V.  Griin^  1  Johns.  Chy.,  494;  Schemerhorn  v.  JSchemerhom, 
6  id.,  70;  3  Wash,  on  Real  Property,  450.)  But  the  devise 
to  the  daughtci's  for  life,  although  embraced  in  a  single 
clause  in  which  all  are  named,  is  by  the  well  settled  con- 
struction of  similar  clauses,  a  devise  to  each  in  severalty  of 
a  life  estate  in  one-fourth  part  of  the  property.  {Savage 
V.  Bumham,  17  N.  Y.,  561;  Everttt  v.  Uverttt,  29  id., 
39;  Stevenson  v.  Lesley,  70  id.,  512.)  The  consequence 
is,  that  on  the  termination  of  the  life  estate  of  the  widow, 
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and  the  death  of  any  daughter  of  the  testator  leaving  chil- 
dren, the  remainder  in  fee,  as  to  the  one-fourth  part, 
would  immediately  vest  in  possession  in  such  childrjen. 
The  absolute  ownership  or  power  of  alienation  of  the  estate 
is  not,  therefore,  suspended  beyond  the  period  of  two  lives 
in  being  at  the  death  of  the  testator.  It  is  not  material  to 
consider  the  third  clause  of  the  will  as  bearing  upon  this 
question.  Whatever  construction  may  be  given  to  that 
clause,  the  death  of  the  second  life  tenant  is  the  period  when 
under  either  clause,  the  fee  of  the  share  of  such  life  tenant 
vests  absolutely  in  the  devisees  and  beneficiaries. 

The  remainder  given  by  the  second  clause  vested  upon 
the  death  of  the  testator,  in  the  children  of  the  testator's 
daughters  living  at  that  time,  subject  however  to  open  and 
let  in  after-born  children,  who  might  come  into  existence 
during  the  life  of  the  mother:  (2  Jarm.  on  Wills  75;  2 
Wash,  on  Real  Property,  511,  and  cases  cited.)  Three  of 
the  daughters  of  the  testator  are  still  living,  and  each  of  them 
may  have  children  not  yet  m  esse,  entitled  to  take  under  the 
will.  It  is  quite  certain  therefore,  that  unless  the  contingent 
interests  of  unborn  issue  of  the  daughtera  have  been  in  some 
way  barred,  the  title  of  a  purchaser  in  the  partition  proceed- 
ings will  be  imperfect.  It  is  claimed  that  the  judgment  in 
the  suit  brought  for  the  construction  of  the  will,  declaring 
the  second  and  third  clauses  to  be  void,  is  conclusive  as  to 
the  invalidity  of  the  will.  That  action  was  brought  by  one 
of  the  daughtei-8,  and  the  other  daughters  and  the  widow  and 
grandchildren  of  the  testator  were  joined  as  defendants. 
The  adult  defendants  did  not  answer,  and  a  general  answer 
was  put  in  by  the  guardian  arf  litem  of  the  infants.  The 
case  was  submitted  without  evidence.  No  objection  wiis 
taken  to  the  jurisdiction  of  the  court,  and  the  judgment 
was  practically,  as  may  be  infeiTed,  a  judgment  by  consent. 
The  case  was  not  a  proper  one  for  bringing  an  action  for 
the  construction  of  a  will.  There  was  no  trust  or  other  ele- 
ment to  justify  invoking  the  jurisdiction  of  the  court  for 
that  purpose :    {Bowers  v.  Smith,  10  Pai.,   193;   Post  v. 
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IIove7%  33  N.  Y,,  593;  CTiipman  v.  Montgomery,  63  itL,  221.) 
But  the  court  having  entertauied  jurisdiction,  and  no  objec- 
tion thereto  having  been  made,  it  may  bo  as  is  claimed  by 
the  plaintiff,  that  the  judgment  is  conclusive  upon  the  parties 
thereto  :  {Dowers  y.  Smith,  supra  ;  Clarke  v.  Sawyer,  2  N. 
Y.,  498.)  It  is  not  necessary  now  to  determine  this  ques- 
tion ;  but  the  judgment  cannot  bind  the  contingent  interests 
of  unborn  children  of  the  testator's  daughters.  They,  of 
course,  could  not  have  consented  to  the  action  and  will  not 
be  concluded  by  the  judgment. 

Nor  does  the  judgment  in  the  partition  suit  bar  the  future 
contingent  interests  of  persons  not  in  esse,  A  judgment  and 
sale  in  partition  may  conclude  contingent  interests  of  persons 
not  in  being,  but  this  is  only  in  cases  where  the  judgmfent 
provides  for  and  protects  such  interests  by  substituting  the 
fiind  derived  from  the  sale  of  the  land  in  place  of  the  land,  and 
preserving  it  to  the  extent  necessary  to  satisfy  such  interests 
as  they  arise  :  {JSIead  v.  MUchell,  17  N.  Y.,  210;  Brevoort  v. 
Brevoortr  70  id.,  13G.)  The  complaint  makes  no  reference  to 
the  fact  that  any  persons  other  than  the  plaintiff  and  her  mother 
and  sistei-s  have  or  may  have  any  interest  in  the  premises  in 
question.  On  the  contrary,  it  avers  that  by  the  will,  and 
the  judgment  in  the  suit  for  the  construction  of  the  will,  the 
plaintiff  and  the  defendants  Eliza  Eequa  aud  Louisa  Dickson 
became  and  are  entitled  to  the  fee  of  the  lands,  subject  to 
the  life  estate  of  their  mother.  The  claim  of  title  made  in 
the  actipn  by  the  plaintiff  and  her  sisters  is  in  hostility  to  the 
will,  and  as  hell's  at  law  of  their  father.  The  judgment  takes 
no  notice  of  the  rights  of  unborn  issue,  and  does  not  bar  or 
conclude  them.  The  court  did  not  undertake  to  pass  upon 
their  rights,  or  to  protect  them  by  its  judgment. 

The  order  of  the  General  and  Special  Terms  should  be 
reversed,  and  the  motion  denied,  with  costs. 

All  concur. 

Ordered  accordingly. 
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Joseph  Levy,  Plaintiff  in  Error,  v.  The  People  of  thb 
State  of  New  York,  Defendant  in  Error. 

Upon  the  trial  of  an  accessory  before  the  fact,  the  record  of  conviction  of 
the  principal  is  sufficient  proof  prima  fcLcie  of  that  fact,  and  that  he  was 
properly  convicted ;  but  it  is  not  conclusive  pi^oof  of  his  guilt  as  against 
the  alleged  accessory,  and  the  latter  may  controvert  the  pi-opriety  of  the 
conviction.  The  People  are  entitled  to  rebut  his  pruofe  thereon  and  to 
give  evidence  aliunde  of  the  commission  of  the  principal  crime. 

"Where,  uyion  such  a  trial,  after  the  recoi-d  of  conviction  of  the  principals 
had  been  given  in  evidence  on  the  part  of  the  prosecution,  testimony  was 
received  under  objection  and  exception,  tending  to  show  the  commission 
of  the  crime  by  the  principals.  Held,  that  the  question  was  simply  as 
to  the  oi-der  of  proof,  which  was  in  the  discretion  of  the  trial  court, 

Colanan  v.  TVie  People  (')iy  N.  Y.,  81),  distinguished. 

The  case  against  the  prisoner  was  made  up  of  circumstances,  among  them 
the  acts  of  the  principals,  so  proved,  the  character  of  which  gave  ground 
for  inference  of  the  prisoner's  knowledge.  Held^  that  in  the  reception 
of  such  testimony  the  court  did  not  exceed  a  wise  discretion. 

The  mdictment  charged  the  prisoner  as  accessory  to  the  ci  ime  nf  arson  in 
the  first  degree  ;  it  charged  that  the  fire  was  set  by  the  principals  in  the 
night-time,  and  burned  the  dweUing-house  of  K.,  in  which  he  then  was. 
It  appeai*ed  that  the  building  was  a  five-story  tenement-house,  having 
a  common  entrance  in  front  and  in  the  rear.  The  front  entrance  opened 
into  a  hall-way,  used  in  common,  and  the  apartments  in  the  several  floora 
opened  into  a  common  hall.  The  prisoner,  with  his  wife,  occujiied  three 
rooms ;  K.,  with  his  family,  occupied  three  adjoining  rooms ;  thei*e  was  no 
direct  communication  between  the  rooms  of  K.  and  those  occupied  by  the 
prisoner  ;  t'.if^  fii-o  was  set  in  the  prisoner's  rooms  and  burned  x^ortiona 
of  them.  IMdf  that  the  indictment  was  well  dravm ;  that  the  building  was 
a  dwelling-house,  and  was  the  dwelling-house  of  K.  within  the  meaning 
of  the  statute  defining  arson  in  the  first  degree.     (2  R.  S.,  Gr>7,  §  9.) 

Dedieu  v.  The  People  (22  N.  Y.,  178) ;  Quinn  v.  TJie  People  (71  id.,  561), 
distinguished. 

Also,  held,  that  the  reception.of  testimony  that  the  prisoner  conferred  with 
the  principals  after  the  firo  was  not  error,  especially  in  view  of  the  fact 
that  the  prisoner  afterwards  denied  that  he  knew  them  at  all. 

As  to  whether  a  case  is  to  be  considered  hero  as  res  tinvn  imd?r  the  provi- 
sion of  the  act  to  enlarge  the  jurisdiction  of  the  courts  of  sessions  of  the 
city  and  county  of  New  York  (}  3,  chap.  337,  Laws  of  1855,  as  amended 
by  chap.. 3^0,  Laws  of  1858),  which  authoiizes  this  court  in  cases  coming 
from  the  general  sessionB  to  •*  order  a  new  trial,  if  it  shall  be  satisfied 
that  the  verdict  against  the  prisoner  was  against  the  weight  of  evidence,** 
etc.,  qvwre. 

(Argued  Febmary  26, 1880 )  decided  March  9, 1880.) 
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Error  to  the  General  Term  of  the  Supreme  Court  of  the 
State  of  New  York,  iu  the  fii-st  judicial  department,  to  review 
a  judgment  affirming  a  judgment  of  the  Court  of  General  Ses- 
sions, in  and  for  the  city  and  county  of  New  York,  convict- 
ing the  plaintitf  in  error  as  accessory  before  the  fact  of  tiie 
crime  of  ai'son  iu  the  first  degree.  (Reported  below,  19 
Hun,  383.) 

The  indictment  set  out  that  one  Abixiham  D.  Freeman  was 
the  principal  felon,  and  that  he,  with  others,  had  been 
theretofore  convicted  of  the  offence  in  the  commission  of 
which  the  plaintiff  in  error  was  charged  to  have  been  his 
accessory.  This  offence  was  alleged  to  be  the  **  wilfully 
*  *  *  setting  fire  in  the  night  time  to  the  dwelling-house 
of  one  Isaac  Kocnigsberg,  at  a  time  when  he  (Koenigsberg) 
was  within  such  dwelling-house." 

The  conviction  of  the  principal  was  proved  by  the  pro- 
duction  of  the  judgment  record  of  the  Court  of  Oyer  and 
Terminer.  After  proving  such  conviction,  the  People  wci-e 
proceeding  to  give  evidence  tending  to  show  the  commission 
of  the  crime  by  the  persons  charged  as  the  principals  in  the 
indictment  forming  part  of  the  judgment  record,  when  the 
counsel  for  the  prisoner  objected  to  such  evidence,  in  sub- 
stance, on  the  ground  that  the  record  was  conclusive  on  the 
prisoner,  and  that  the  People  were  only  to  establish  on  this 
trial  that  ho  was  accessory  to  the  crime.  The  court  ovor- 
niled  tlie  objection,  and  allowed  the  evidence  to  be  given, 
and  the  prisoner's  counsel  duly  excepted.  Evidence  was 
then  given  tending  to  establish  the  guilt  of  the  several  per- 
sons named  in  the  indictment  contained  in  the  record,  the 
substance  of  which  is  set  forth  in  the  opinion. 

It  appeared  that  the  building  in  which  the  fire  was  set 
was  a  five-story  tenement  house,  known  as  No.  11  Ludlow 
street.  The  building  had  a  common  entrance  in  front  from 
the  street,  and  a  like  entrance  from  a  yard  in  the  rekr.  The 
front  entrance  led  into  a  hall-way  used  in  common  by  the 
tenants,  and  on  the  several  stories  of  the  building  there 
were  apai-tments  consisting  of  seyeitd  rooms  with  doors 
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opcuiDg  into  coinuioa  halls.  The  prisoner  had  three  rooms 
ou  the  second  floor  of  the  buildiug,  iu  which  he  lived  with 
his  wife,  having  no  other  family.  Isaac  Koenigsberg  occu- 
pied, with  his  family,  consisting  of  his  wife  and  two  child- 
ren, three  rporas  adjoining  those  of  the  prisoner.  There 
was  no  direct  commmiication  between  Koenigsberg's  and  the 
prisoner's  apartments.  The  fire  was  set  iu  the  rooms  occu- 
pied by  the  prisoner,  and  it  burned  to  some  extent  difierent 
portions  of  those  rooms,  but  no  portion  of  the  rooms  occu- 
pied by  Koenigsberg  were  burned. 

The  indictment  against  the  principals  charged  the  oifence 
in  teims  similar  to  those  of  the  indictment  here. 

Further  facts  appear  iu  the  opinion. 

John  O.  Molt,  for  plaintiff  in  error.  It  is  not  necessary, 
on  the  pai-t  of  the  prosecution,  upon  the  trial  of  an  acces- 
sory, to  enter  in  detail  into  the  evidence  on  which  the 
conviction  of  the  principal  was  founded^  the  record  of 
the  conviction  is  sufficient  against  the  accessory  to  put 
him  upon  his  defense.  (1  £ussell  on  Crimes  [8th  Am. 
ed.],  42;  Commonwealth  v.  Knapp^  10  Pick.,  477;  Cole- 
man V.  People^  55  N.  Y.,  81,  88.)  Upon  trial  of  an 
accessory  after  conviction  of  the  principal,  if  the  evidence 
shows,  that  the  ofience  of  whiich  the  principal  was  convicted 
did  not  amount  to  felony  in  him,  or  not  to  the  species  of 
felony  with  which  he  was  charged,  the  accessoiy  may  avail 
himself  of  this  and  ought  to  be  acquitted.  (1  Russell  on 
Crimes  [8th  Am.  ed.J,  41,  42;  3  R.  S.  [6th  ed.],  949,  §  2.) 
The  rooms  of  plaintiff  in  error  constituted  a  separate  dwell- 
ing-house, and  as  at  the  time  of  the  fire  no  human  being 
was  in  that  dwelling-house  it  was  not  the  subject  of  arson 
in  the  first  degree,  but  it  was  a  **  building  adjoining  to  " 
the  dwelling-house  of  Koenigsl>erg.  {People  v.  Gates, 
16  Wend.,  159;  Quinn  v.  Peoph,  71  N.  Y.,  561;  Masm 
V.  People,  26  id.,  200;  People  v.  Bmh,  3  Parker  Cr. 
Kep.,  556;  Shepherd  v.  People,  19  N.  Y.,  543;  Woodford 
v.  People,  3  Huu,   315;    Pecple  v.  Boae  Butlet^   16  J, 
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E.,  204;  Shepherd  v.  People,  19  N.  Y.,  541;  3  R.  S.  [6th 
ed.],  929,  §§  9,  10;  1  Hale,  556;  Mason  v.  People,  26 
K  Y.,  200;  1  Hawk,  R  C.  [7th  ed.],  290,  §  27;  Woodford 
V.  People,  62  N.  Y.,  117-126.)  The  court  erred  in  allowing 
the  prosecutiou  to  introduce  evidence  as  to  the  plaintiff  in 
error,  conferring  wiUi  his  principals  after  the  tire.  (3  R.  S. 
[6th  ed.],  989,  §  7.)  There  being  no  proof  to  sustain  the 
first  count,  the  court  was  bound  iu  law  to  direct  a  verdict 
of  acquittal.  {^People  v.  Bennett,  49  N.  Y.,  137;  Case  v. 
People,  6  Abbott's  [N.  C],  151;  Shepherd's  Case,  19  N.  Y., 
537,  543;    Woodford  v.  People,  62  id.,  127.) 

Benjamin  K.  Phelps,  district  attorney,  for  defendant  in 
error.  Statements  made  by  the  prisoner  at  the  Essex  street 
station-house,  were  admissible.  {People  v.  Rogers,  18  N. 
Y.,  9;  People  v.  Wentz,  37  id.,  303;  Mwphy  v.  People,  63 
id.,  590.)  Though  the  direct  proof  of  the  prisoner's  acts 
was  confined  to  what  he  did  after  the  fire,  it  was  entirely 
within  the  province  of  the  jury  to  infer  therefrom  what 
must  beyond  reasonable  doubt  have  preceded.  {Gordon  v. 
People,  33  N.  Y.,  501.)  The  indictmeut  correctly  averred 
that  there  had  been  a  setting  fire  to  and  burning  of  the 
"dwellmg"  of  Koenigsberg.  (3  R.  S.  [Banks'  6th  ed.], 
929;  People  v.  Blarcum,  2  J-R.,  105;  People  v.  Gates,  15 
Wend.,  159;  People  v.  Chxmtt,  1  Park,  252;  Shepherd  v. 
People,  19  N.  Y.,  537,  543;  Dedieay.  People,  22  id.,  178; 
Quinn  v.  People,  71  id.,  561.) 

FoLGER,  J.  After  a  careful  consideration  of  this  case, 
and  the  points  made  for  the  plaintiff  in  error,  we  think  that 
no  error  is  shown  iu  the  judgment. 

First.  It  was  not  eii'or  to  allow  facts  to  be  shown  on  this 
trial  that  tended  to  prove  the  guilt  of  the  principal.  Doubtless 
the  record  showing  the  conviction  of  the  principal  is  proof  sufii- 
oSeut  prima  faxne  of  that  fact ;  and  proof  that  he  was  convicted 
is  proof  prima  fade  that  he  was  properly  convicted.  But 
still,  the  question  of  his  guilt  of  the  offence  charged  is  not 
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thei*eby  put  eutircly  at  rest  as  agaiust  an  accessory  ;  and  the 
one  charged  as  such  may  controvert  the  propriety  of  the  con- 
viction of  the  principal.  Cases  luivo  arisen,  in  which  the 
i-ecord  of  conviction  of  the  principal  was  deemed  not  sufficient 
proof  of  his  guilt,  on  tlie  trial  of  the  alleged  accessory  ; 
and  it  was  ruled  that  it  must  be  established  by  other  means. 
(Eex  v.  Tu)7ie)'j  Ryan  &  Moody  Cr.  Cas.  Ees.,  347;  1 
Lewin,  119;  liatcliffe's  Case,  id.,  121.)  A  learned  author 
has  doubted,  whether  it  is  strictly  in  accordance  with  the 
principle  respectuig  the  admissibility  of  verdicts  in  evidence 
against  third  pei*sons,  and  insists  that  the  record  of  conviction 
of  the  principal,  is  not  admissible  in  evidence  of  his  guilt  as 
against  another  charged  with  being  connected  with  him  in 
the  crime.  (2  Phil,  on  Ev.  *49.)  In  this  State,  the  doubt 
thus  put  forth  has  not  prevailed ;  for  here  it  is  said  that 
the  i*ecord  is  prima  facie  evidence  of  the  principal's  guilt, 
but  is  not  conclusive.  (Per  Sutherland,  J.,  27ie  People 
V.  BucklaTidy  13  Wend.,  592.)  Yet,  as  it  is  not  conclusive, 
and  the  .prisoner  may  controvert  it,  and  may  show  that 
the  principal  was  not  properly  convicted,  the  People  are 
entitled  to  rebut  his  proofs  thereon,  and  make  evidence  of 
the  commission  of  the  principal  crime,  aliunde  the  record 
of  his  conviction.  So  that  the  question  made  here  is  but 
one  as  to  the  order  of  proof,  which  is  in  the  discretion  of  the 
court  trying  the  case.  The  admission  of  the  testimony  was 
not  within  the  reprehension  given  in  Coleman  v.  The  People 
(55  N.Y.,  81).  It  did  not  go  to  prove  a  crime  upon  the 
piisoncr  different  from  that  for  which  he  was  on  trial.  It 
was  not  called  out  for  one  purpose  colorable  only,  and  used 
for.another;  it  was  not  .idle  and  frivolous.  We  have  not 
been  able  to  find  that  it  has  ever  been  held,  that  where  the 
principal  has  been  tried  first,  the  People  are  confined  in 
their  proof  of  his  guilt  to  the  record  of  his  conviction* 
We  see  nothing  in  the  decisions  on  this  topic  that  leads  to 
such  a  result ;  but  rather  the  other  way.  Nor  is  there  any- 
thing  in  this  case  that  asks  for  such  a  rule.  Here  it  is  plain 
that  the  case  against  the  prisoner  was  made  up  of  circum^ 
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stances,  some  of  which  were  of  the  acts  of  the  principals, 
and  had  their  force  from  the  character  of  those  acts,  and 
as  thereby  givmg  ground  for  inference  of  the  prior  knowl- 
edge of  the  prisoner  that  they  were  to  be  done.  He  was 
to  be  convicted,  if  at  all,  ou  proof  that  he  had  induced  or 
advised  the  principal  crime.  In  the  lack  of  direct  evidence, 
the  People  had  right  to  avail  of  circumstances  to  show 
that.  And  the  proof  of  what  the  principals  did,  the  man- 
ner in  which  they  did  it,  the  facilities  which  they  had 
therefor,  the  directness  and  boldness  shown  in  setting  about 
it,  their  meeting  with  the  prisoner  so  soon  after  it  was  done, 
were  all  parts  of  the  circumstantial  evidence  against  him. 
The  detail  gone  into  was  needful  to  make  the  whole  case 
intelligible  to  the  jury,  and  to  give  the  matters,  in  which 
the  prisoner  pei-sonally  had  part,  their  proper  aspect.  The 
Court  of  Sessions  did  not  exceed  a  wise  discretion  in  receiv- 
ing the  testimony. 

Second.  The  indictment  was  well  drawn  in  charging  that 
the  fire  was  set  to  and  burned  the  dwelling-house  of  Isaac 
Koenigsberg.  The  averment  was  in  accord  with  the  facts  as 
they  afterwards  came  out.  The  indictment  averi-cd  in  the 
principal  the  crime  of  arson  in  the  first  degrce,  and  the 
proof  showed  that  it  had  been  committed.  The  statute 
declares  that  the  setting  fire  to  or  biu-ning,  in  "the  night 
time,  a  dwelling-house,  in  which  there  shall  l>c  at  the  time 
some  human  being,  is  ai-son  in  the  first  degree.  (2  R.  S., 
657.)  And  to  put  beyond  doubt  what  is  a  dweUing-|fOU8e, 
it  declares  that  every  edifice  which  shall  have  lieen  usually 
occupied  by  pereons  lodging  therein  at  night,  shall  be 
deemed  a  dwelling-house  of  any  person  so  lodging. thermn. 
(lb.)  Here  the  proof  is  enough  that  the  fire  set  by  the 
principals  did  burn  somewhat  the  realty  ;  so  that  the  ques- 
tion on  which  Dedieu  v.  J7ie  People  (22  N.  Y.,  178)  was 
put  is  not  here.  The  fire  was  set  in  the  night  time,  within 
the  four  walls  and  under  the  roof  of  an  edifice  in  which  there 
was  at  the  same  time  more  than  one  human  being,  and  which 
was  usually  occupied  by  persons  lodging  therein  at  night ; 
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and  Koenigsbcrg  was  one  of.  those  pei-soas.  He  did  not 
occupy  the  whole  of  it.  It  w.is  a  house  of  many  rooms. 
He  had  some.  The  prisoner  hud  some.  Other  pereon  or 
pei-soiis  had  some,  it  is  likely.  The  rooms  were  all  under 
the  same  roof,  within  the  same  outside  aud  party  walls, 
having  the  sixmo  way  out  of  doors  and  tlie  same  halls  and 
stairways,  and  each  having  internal  communication  with 
every  other.  In  such  cjise,  though  Koenigsberg  was  the 
tenant  of  but  three  of  th^  rooms,  and  the  fire  was  set  and 
burned  the  realty  only  in  other  i*ooms^  of  which  the  prisoner 
was  the  tenant,  the  avennent  was  well  made,  and  the  proofs 
upheld  it,  that  the  principal  did  set  fire  to  and  burn  a  cer- 
t'lin  dwelling-house  of  one  Isaac  Koenigsberg.  So  is  the 
charge  to  the  jury  in  TTie  People  v.  Ch*cuU  (1  Park.  Cr.  R., 
252  [1851],  per  Allen,  J.).  So  in  Shepherdy.  The  People 
(19  N.  Y.,  537),  where  the  prisoner  owned  the  house  Jhat 
was  burned,  and  it  wjis  laid  in  the  indictment  as  the  dwell- 
ing-house of  Gcyer,  who  occupied  but  two  rooms  in  it,  one 
of  them  to  sleep  in,  it  was  held  that  the  building  was  properly 
laid  as  the  dwelling-house  of  Geyer.  And  it  is  noticed  there, 
that  the  statute  {vbi  supra)  declares  that  the  building  shall 
be  deemed  the  dwelling-house  of  any  person  usually  lodging 
therein  ;  and  it  is  said  that  it  is  necessarily  irai)lied  there- 
from that  if  several  persons  so  lodge  in  the  edifice,  the  indict- 
ment may  name  any  one  of  them.  It  is  true  that  there  the 
rooms  of  Geyer  were  burned  up,  while  here  those  of  Koen- 
igsberg were  not ;  yet  that  fact  is  not  brought  into  the  con- 
siderati(m.  The  reason  for  the  enactment  is  said  to  be  the 
sufficient  identification  of  the  building,  and  that  is  all  that 
the  ends  of  justice  require,  to  which  result  the  name  of  any 
lodger  might  have  been  used.  In  Dedieu  v.  The  People 
{supj'o).  the  realty  was  not  burned  at  all,  nor  was  fire  set  to 
it.  There  the  indictment  laid  the  building  as  the  dwelling 
of  one  Asselln,  who,  like  Koenigsberg,  occupied  separately 
apartments  only,  in  the  building.  It  is  there  said  by  Denio, 
J.,  obiter  it  may  be,  that  the  house  was  properly  enough  laid 
as  her  dwelling ;  and  the  authority  cited  as  strong  enough 
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for  that  saying  is  2  E.  S.,  657,  §  9.  In  Mason  v.  The  People 
(26  N.  Y.,  200),  it  was  held  that  where,  in  a  tenement  house 
like  that  here,  several  persons  live  and  use  separate  sets  of 
rooms,  each  set  may,  for  the  purpose  of  an  indictment  for 
burglary  into  it,  be  laid  as  the  dwelling  of  the  tenant  of  it 
This  docs  not  conflict  with  the  other  cases  cited  by  us  above. 
It  is  the  statute  that  we  have  cited  that  makes  a  dwelling- 
house  of  every  edifice  usually  occupied  as  a  lodging-placo, 
for  the  purpose  of  an  indictment  for  arson.  There  can  be 
no  dispute  that  the  building  known  as  No.  11  Ludlow  street, 
within  which  the  fire  Wiis  set  and  burned,  was  an  edifice,  a 
single  complete  edifice  of  itself,  havhig  its  own  four  walls, 
its  own  roof,  its  own  outer  door,  its  own  halls  and  stuii-ways 
through  which  there  was /a  common  way  of  reaching  all  the 
rooms  in  it.  It  was  under  that  roof  and  within  those  walls, 
and  hence  within  that  edifice,  that  Koenigftibcrg  and  his 
family  usually  did  lodge,  and  within  which,  in  the  night- 
time, they  were  in  fact,  when  the  fire  was  set  and  did  bum 
a  part  of  that  edifice.  It  matters  not  that  it  did  not  burn 
but  a  part  of  the  edifice  ;  it  was  a  setting  fire  to  the  whole 
of  it  {The  People  y.  Rose  Butler,  16  J.  R.,  203);  and  to 
the  part  tenanted  by  Koenigsberg,  as  well  as  that  tenanted 
by  the  prisoner.  Nor  is  Quinn  v.  The  People  (71  N.  Y., 
561)  in  conflict.  The  main  current  of  thought  there  is  in 
accord.  There  is  taken  out  of  the  force  of  the  decision  the 
case  of  rooms  severed  by  a  demise  from  the  other  part  of  a 
whole  building,  when  tbere  is  no  internal  communication 
between  them  and  it ;  and  that  was  a  case  of  burglary. 
Here,  as  we  have  seen,  there  was  internal  communication 
from  every  room  to  every  other.  The  principal  did  set  a  firo 
wliich  did  bum  the  edifice  within  which  Isaac  Koenigsberg 
and  his  wife  and  children  did  usually  lodge.  The  Revised 
Statutes  make  such  an  edifice  a  dwelling-house  as  a  subject 
of  ai-son  in  the  fii-st  degree.  The  courts  have  held  that  an 
indictment  is  good  which  lays  such  a  building  as  the  dwell- 
ing-house of  any  one  who  occupies  rooms  in  it,  though  he 
may  not  own  it,  or  occupy  all  the  rooms,  and  othera  may 
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occupy  other  rooms  ;  and  have  also  held  that  proof  pf  such 
facts,  and  that  fire  was  wilfully  set  to  or  did  bum  a  part  of 
the  edifice  not  occupied  by  that  one,  will  serve  to  convict 
one  indicted  for  arson  in  the  first  degree,  the  fire  having 
been  set  by  him. 

It  follows  tliat  the  indictment  and  conviction  of  the  prin- 
cipals here  for  that  offence  was  good  in  law ;  and  that  if  the 
facts  show  the  prisoner  inducing  them  thereto,  he  was  well 
convicted  as  an  accessory  before  the  fact. 

Third.  It  was  not  error  to  take  testimony  that  the  prisoner 
conferred  with  the  principals  after  the  fire.  That  he  was 
with  them,  served  to  show  his  knowledge  of  them.  The 
closeness  of  his  ^companionship,  and  the  frequency  of  it, 
would  show  how  intimate  was  his  acquaintance.  If  close 
and  frequent,  it  "vvas  inferable  that  it  was  not  newly  formed 
and  dated  back  to  a  time  before  the  fire.  Besides,  it  was 
competent,  in  view  of  his  denial  afterwards  that  ho  knew 
them  at  all.  It  was  an  act  in  the  prisoner's  life,  at  the  time 
of  the  occurrence  with  guilty  participation  in  which  he  was 
charged,  and  it  was  competent  to  be  shown  to  tlio  jury. 
Though  after  the  principal  fact,  it  was  not  necesstuily  con- 
fined to  that  aftertime,  in  its  power  to  give  ground  for  infer- 
ences. It  may  be  that  no  act  of  his  after  the  fire  would 
make  him  an  accessory  before  the  fact ;  but  after  acts  of  his 
might  be  circumstances,  according  to  the  nature  of  them,  to 
show  guilty  knowledge  of  pui-pose  and  inducement  thereto 
l>efore  the  fire. 

Fourth.  There  was  a  request  and  refusal  to  charge  that 
there  w-as  **  no  direct  evidence  »  *  »  that  the  prisoner 
had  in  his  possession  evidence  "  of  who  set  the  fire.  It  must 
be  conceded  that  this  was  not  a  clear  proposition,  in  view  of 
the  facts  of  the  case  as  they  appeared  when  it  was  made  to  the 
coui-t  The  phrase  **in  his  possession"  indicates  physical 
rather  than  mental  control ;  and  yet  as  there  was  nothing  in 
the  case  to  show  that  there  existed  evidence  of  tlic  physical 
fact  of  that  kind,  it  might  have  served  to  peqjlex  the  court. 
The  court  might  well  have  hesitated  to  declare  that  there 
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was  not  or  that  there  was  such  evidence.  It  did  well  to 
leave  the  matter  to  the  jury,  to  determine  from  their  memory 
of  what  had  been  testified  to.  If  the  prisoner  was  not  satis- 
fied with  that  disposition  of  it,  there  should  have  been  some 
explanation  of  the  request,  and  a  more  explicit  cjill  upon  the 
court  for  a  ruling. 

Fifth.  The  prisoner  asked  the  court  to  direct  the  jury  to 
acquit  of  the  charge  in  the  first  count  of  the  indictment,  viz.: 
of  being  an  accessory  before  the  fact.  This  the  court  could 
not  do,  if  there  was  evidence  that  would  sustain  a  verdict  of 
guilty  thei-cof.  So  that  the  point  made,  that  the  refusal  of 
the  court  so  to  do  was  error,  finds  an  answer  in  our  conclu- 
sion that  the  verdict  was  not  against  the  weight  of  evidence, 
which  is  the  subject  of  another  point,  and  is  afterwards  con- 
sidered herein. 

Sixth.  It  was  not  error  to  refuse  to  charge  that  there  was 
no  evidence  in  the  case  that  the  keys  used  by  the  principals 
were  those  of  the  prisoner.  There  was  no  direct  evidence, 
such  as  identification  of  them  as  the  same  would  have  been. 
Therc  was  room  for  inference  that  they  were  tlie  same,  from 
the  fact  that  they  fitted  the  locks  on  the  prisoner's  rooms, 
that  there  was  no  evidence  that  the  prisoner  had  his  own  in 
his  possession  on  that  night,  or  that  the  principals  had  made 
attempt  or  had  opportunity  to  fit  false  keys  to  those  locks, 
from  the  fact  that  they  were  used  with  no  hesitation,  but 
with  a  boldness  that  did  not  look  for  hindrance  from  the 
tenant  of  the  rooms,  and  from  all  the  facts  of  the  prisoner's 
connection  with  the  men  that  had  them  and  used  them  for 
such  a  purpose. 

Seventh.  The  prisoner  asks  this  court,  in  this  case,  to  use 
the  power  given  it  by  the  act  of  1855  (chap.  337,  Laws  of 
that  year,  p.  613)  as  amended  by  the  act  of  1858  :  (Laws  of 
1868,  chap.  330,  p.  556.)  By  that  act,  this  court,  in  cases 
coming  from  the  General  Sessions  in  New  York,  **  may 
order  a  new  trial  if  it  shall  be  satisfied  that  the  verdict 
against  the  prisoner  was  against  the  weight  of  evidence,  or 
against  law,  or  that  justice  requires  a  new  trial,  whether  any 
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exception  shall  have  been  taken  or  not  in  the  court  below/' 
In  Wilke  V.  The  People  (53  N.  Y.,  525),  we  stated  {obiier, 
perhaps),  what  we  thought  was  meant  by  the  words  "  against 
law,"  and  **  that  justice  requires  a  new  trial."     We  are  not 
'  called  upon  to  apply  to  this  case  any  power  given  by  thos^ 
phrases.     We  are  to  act  under  the  clause,  **  that  the  verdict 
was  against  the  weight  of  evidence."     This  was  not  a  new 
power  in  a  court  as  distinguished  from  a  jury ;  it  was  new 
only  as  it  was  to  be  exercised  by  an  appellate  court  which  in 
most  cases  was  confined  to  questions  of  law,  and  to  such  of 
those  of  law  or  of  fact  as  had  been  raised  by  exceptions  taken 
at  the  trial.     The  phrase  ** against  the  weight  of  evidence" 
was,  therefore,  known  to  the  law  when  these  acts  were  passed, 
and  rules  had  been  declared  for  the  manner  of  exercising  the 
power,  which  are  applicable  as  well  in  criminal  as  in  civil 
cases.     Uuless  a  verdict  is  clearly  and  manifestly  against  the 
evidence,  the  court  will  not  set  it  aside  :  {The  State  v.  Fisher^ 
2  Nott  &  McCord.,  261.)     The  verdict  must  be  presumed  to 
be  right  until  the  contrary  appears,  and  should  be  sustained 
by  the  court,  if  the  evidence,  by  fair  constiTiction,  will  war- 
rant that  course.     It  is  not  enough  that  the  verdict  may 
possibly  be  wrong,  but  that,  after  giving  proper  weight 
to  all  the  evidence,  it  cannot  be  right:  (C/I  8.  v.  Martin^ 
2  McLean,  256.)     It  is  doubtful,  however,  whether  those 
rules   may    be  applied  in  this  case.     In  Ferris  v.    The 
People  (35  N.  Y.,  125),  it  is  said  that  under  the  acts  of 
1855  and   1858,  the  case  comes  to  this  court,  and  is  to 
be  considered  here  as  res  nova.     If  this  be  so,  we  are  to 
look  at  the  testimony  and  see  if  it  brings  our  minds  to  the 
conviction  that  the  prisoner  was  guilty,  as  charged  in  the 
indictment.     In  QBrim  v.  The  People  (36  N.  Y.,  276),  the 
purpose  of  the  acts  would  seem  to  have  Iieen  looked  upon  as 
not  as  broad  as  was  declared  in  35  N.  Y.  {supra).    But  as 
our  judgment  upon  the  effect  of  the  evidence  in  the  case 
before  us  is  fully  and  readily  in  accord  with  the  verdict 
against  the  prisoner,  we  need  not  deteimine  wHat  is  just  the 
rule  for  us  to  follow.     The  testimony  is  entirely  uncon- 
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tradictecL  There  is  no  impeachment  of  witnesses.  All  that 
has  been  testified  to  must  be  taken  as  true.  Whatever 
weight  it  has,  that  is  against  the  prisoner.  It  is  circumstantial 
wholly.  It  is  clear  that  the  three  principals  were  guilty  of  the 
crime  of  arson  ;  that  they  went  to  the  rooms  of  the  prisoner 
with  no  other  (v)j^ct  than  to  set  fire  there,  in  pursuance  of 
a  pre-conccivt  d  purpose.  There  is  no  direct  proof  that  he 
took  part  in  the  formation  of  that  purpose  ;  and  with  all  the 
espionage  to  which  the  principals  had  been  subjected,  there 
was  no  direct  testimony  as  to  his  intimacy  or  acquaintance 
with  them  before  the  fire.  It  is  plain,  though,  that  they  knew 
where  his  rooms  were,  and  how  they  were  to  be  entered  ; 
and  from  their  direct  approach  to  them,  and  unhesitating 
entrance  into  them,  that  they  did  not  fear  nor  expect  any 
hindrance  from  withhi.  This  could  not  have  been,  imless 
they  had  assurance  beforehand  that  there  would  be  none. 
Such  assurance  could  come  from  none  but  him.  Such  assur- 
ance existing,  there  is  a  presumption  too  strong  to  be  resisted 
that  he  counseled  and  induced  the  act  done  by  them  there. 
It  is  a  circinnstance  that  suits  well  with  that,  that  they  had 
keys  which  fitted  the  locks  on  the  dooi-s.  There  is  nothuig 
in  the  case  that  shows  or  hints  of  any  opportunity  or  attempt 
to  make  false  keys  to  those  locks.  If  the  keys  were  the 
true  ones,  they  must  have  come  to  the  principals  from  the 
prisoner.  From  all  the  facts  in  the  case,  there  is  nothing 
that  gives  an  inference  that  they  were  not  the  true  keys ; 
and  then  the  presumption  is  too  strong  to  resist,  that  coming 
to  the  principjils  from  the  prisoner,  he  was  assenting  to  and 
aiding  the  purpose  for  which  they  ^vere  to  be  used.  The 
coincident  absence  from  home  of  the  prisoner's  wife  for  the 
whole  night,  rjul  of  himself  while  the  arson  was  committed, 
are  significant  circumstances,  and  concur  with  those  tliat  we 
have  noted.  There  is  nothing  in  the  case  to  check  tho  infer- 
ence that  these  absences  were  contemplated  and  pre-arranged. 
The  association  of  the  piTSoner  with  tho  principals  so  soon  after 
the  fire,  for  so  many  houi-s,  until  so  hite  an  hour,  and  on  such 
intimate  terms,  not  by  accidental  meeting,  it  seems,  for  he 
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sought  0110  of  tliom  twice  at  the  house  of  the  latter,  is  a  sig- 
nificant circuinstance,  to  which  great  weight  is  given  by  his 
denial  of  knowledge  of  them,  and  theh*  denial  of  him.  This 
was  most  plainly  false,  and,  there  must  have  been  a  potent 
reason  for  it ;  and  no  other  niiturally  offers  itself  than  that 
there  was  fear  that  the  truth  known  would  lead  to  suspicion 
and  proof  of  complicity.  His  conduct  when  left  alono  by  them 
was  strange.  He  hesitiitcd  to  seek  his  honie.  lie  knocked  at 
his  own  door,  at  which  ho  had  best  right  to  enter  unan- 
nounced. He  showed  no  surprise  at  what  ho  saw  there, 
which,  if  innocent  of  a  jmrt  in  the  planning  of  it,  or 
uninformed  of  it  by  the  principals  in  his  fellowship  of  the 
night  with  them,  would  have  been  matter  to  astonish  him. 
His  subsequent  conduct  with  the  adjuster  of  loss,  in  com- 
pany with  one  of  the  principals,  is  significant  of  complicity. 

So  we  might  go  over  all  of  the  incidents  in  the  case. 
They  all  point  to  the  prior  criminal  knowledge  of  the  pris- 
oner of  the  guilty  intention  of  the  principals  and  to  his 
concurrence  therein.  It  is  suflicient  to  say  that  a  careful 
reading  of  the  testimony  satisfies  us  that  thei-e  is  the  clear 
weight  in  the  evidence  that  sustains  the  verdict  of  guilty 

The  judgment  should  bo  affirmed. 

All  concur. 

Judgment  affirmed.  so 


The  Lake  Shoke  and  Michigan  Southern  Railway  Com- 
pany, Respondent,  v.  Patrick  Eoach  et  al..  Appellants. 

The  provision  of  the  charter  of  the  city  of  Buffalo  of  1870  (}  23,  chap. 
519,  Laws  of  1870),  declaring  that  gt>odg  and  chattels  upon  lands  for 
which  taxes  am  assessed  shall  be  deemed  to  belong"  to  the  person  to 
whom  the  lands  are  assessed,  does  not  apply  to  })roperty  belonging  to 
another  i)erson  in  no  way  liable  for  the  tax  which  is  transiently  upon 
lands  assessed,  but  in  the  jwssession  of  the  owner  for  his  own  purposes ; 
and  the  collector  cannot  lawfully,  by  virtue  of  h:.^  wan-ant,  take  such 
property,  for  the  purpose  of  satisfying  the  tax. 

"Where  such  property  is  so  taken,  an  action  by  the  o^vne^  to  recover  the 
possession  thereof,  may  be  maintained  iigainst  the  collector. 
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The  property  in  euch  case  cannot  properly  be  said  to  be  taken  for  a  tax 
within  the  meaning  of  the  pi-ovision  of  the  Code  of  Procedure  (§  207), 
requiiing  an  affidAvit  for  the  claim  and  delivery  of  property  to  show 
that  the  pi'operty  has  not  been  taicen  for  a  tax,  or  of  the  provision  of  the 
Revised  Statutes  (2  R.  S.,  522,  }  4),  which  provides  that  "no replevin 
shall  lie  Ibr  any  pi'operty  taken  by  virtue  of  any  warrant  lor  the  cot- 
lection  of  any  tax,"  etc. 

It  seems,  that  where  property  belonging-  to  A.,  upon  lands  assessed  to  B., 
has  been  pi-operly  levied  ux>on  by  the  collector,  nndei*  said  provision  of 
the  charter,  it  cannot  be  shown  against  him  that  B.  did  not  own  or  occupy 
the  lands ;  there  being  nothing  upon  the  face  of  the  }>apers  to  notify  the 
collector  of  the  alleged  illegality,  it  is  his  duty  to  execute  his  warrant, 
and  he  will  l)e  protected  in  doirig  so. 

(Submitted  February  24, 1880 ;  decided  March  9, 1880.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court,  iu  the  fourth  judicial  department,  affirming  an  order 
of  Special  Tcnn,  denying  defendants'  motion  to  set  aside 
proceedings  on  the  part  of  plaintiff  for  the  claim  and  deliv- 
ery of  an  engine  and  cai-s,  to  recover  the  possession  of  which, 
this  action  was  brought. 

The  fiKrts  are  sufficiently  stated  in  the  opinion. 

P.  A.  MaUeson,  for  appellants.  When  property  has  been 
taken  in  violation  of  the  provisions  of  law,  it  is  proper 
practice  to  make  a  motion  to  set  aside  the  proceedings. 
(yReilhjy.  Good^  42  Barb.,  621;  Niagara  Elevating  Oo.  v. 
McNamara^  1  Sheldon,  361,)  The  warrant  is  a  protection  - 
to  the  collector,  and  this  action  cannot  be  sustained. 
(Niagara  Mevating  Co*  v.  McNamara,  50  N.  Y.,  653j 
The  People  v.  Albany  G.  P.,  7  Wend.,  485;  Slocum  v. 
Maybemj,  2  Wheat.,  1;  Taylor  y.  Garnjl,  20  How.  [U.  S.J, 
683;  Dendng  v.  Janes^  72  HI.,  78;  Freeman  v.  Howey  24 
How.  fU.  S.J,  450;  Cooley  on  Taxation,  302;  The  Troy 
and  L.  JR.  JR.  Co.  v.  Kane,  72  N.  Y.,  614;  Chegaray  v. 
Jenkins,  6  id.,  876;  Abbott  v,  Yost,  2  Denio,  86.)  Although 
a  warrant  may  have  Issued  erroneously  or  irregularly,  if  od 
its  face  it  gives  authority  to  the  officer  to  collect  the  fine, 
etc.,  replevin  cannot  be  sustained.  {OlieUly  v.  Good,  42 
Barb.,  621;  People  ex  rel.  Enoa  v.  Albany^  7  Wend.,  485j 
Hudlery.  Golden,  36  N.  Y.,  446j  Clearvxxter  y.  BuO,  63 
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id.,  627.)  The  roll  and  warrant  is  the  process.  {Bradley 
V.  Ward,  58  N.  Y.,  401;  See  Burroughs  on  Tax,  256,  261, 
262;  Jfolan  v.  Busby.  28  Ind.,  154.)  An  inferior  public 
officer,  acting  within  the  scope  of  his  wari'ant  when  appar- 
ently regular,  is  protected,  unless  tlie  authority  issuing  it 
is  without  jurisdiction.  {Cunningham  v.  Mitchell  67  Penn., . 
78;  Moore  v.  AUeghany  Oily,  18  id.,  55;  SL  Louis  BuildA 
ing  Assn.  v.  Lighter,  47  Mo.,  893;  Pacific  R,  R.  Co.  v. 
Dtt/fe,  48  id.,  282;  Sheldon  v.  Van  Buskirk,  2  N.  Y.,  473; 
Cooley  on  Taxation,  302;  The  State  v.  Allen,  2  McCord, 
.55,  60;  Stockwell  v.  Vietch,  38  Barb.)  The  appropriate 
and  only  remedy,  so  far  as  defendants  are  concerned,  is  by 
an  action  to  restrain  them  from  selling  or  interfering  with 
this  property.     {Demings  v.  Janes,  72  111.,  78.) 

A.  P.  Laning,  for  respondent.  Replevin,  or  proceedings 
of  claim  and  delivery,  is  the  proper  and  only  remedy 
which  the  plaintiff  has  in  this  action.  {Stockwell  v.  Vietch^ 
15  Abb.,  412;  Thompson  v.  Button,  14  J.  R.,  84;  Judd 
V.  Fox,  9  Cow.,  259.)  The  collector  acquired  no  juria- 
diction^  his  warrant  being  irregular  in  that  it  showed 
the  tax  was  assessed  to  neither  the  owners  nor  occupants. 
(1  R.  S.,  389,  §§  1,  2;  Whitney  v.  Tho7nas,  23  N.  Y.,  281; 
MygaU  v.  Washburn,  15  id.,  316;  Johnson  v.  Learn,  30 
Barb.,  616;  Pratt  v.  Stewart,  8  id.,  493;  Van  Rensselaer  v. 
CottereO,  1  id.,  127;  Dubois  v.  Webstei^  7  Hun.,  371.) 
Pkintiff  had  acquired  a  property  in  the  premises  occupied  by 
the  railway  track,  that  could  not  be  taken  for  a  tax  assessed 
against  the  pei'son  over  whose  land  the  railway  passes,  or 
assessed  against  the  lands  adjoining,  or  over  which  such  a 
right  of  way  has  been  acquired.  {Troy  R.  R.  Co.  v.  Potter^ 
42  Vt,  265;  Rogers  v.  Bradshaw,  20  J.  R.,  735;  The  State  v. 
Maine,  27  Conn.,  641;  Mt.  Washington Hoad,  35  N.  H.,  134.) 

Eabl,  J.  The  plaintiff  commenced  an  action  to  recover 
of  the  defendants  the  possession  of  a  railroad  engine  and  sev- 
eral railroad  cars,  and  upon  an  affidavit  and  notice  directed 
to  him,  the  sheriff  of  Erie  county  took  the  property  from 
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the  possession  of  the  defeudaiits,  and  while  it  was  in  his  pos- 
session they  made  a  motion  at  a  Special  Term  of  the  Supreme 
Cotnii  to  set  aside  the  proceedings  pertaining  to  taking  the 
property,  which  motion  waa  denied.  They  then  appcided  to 
the  General  Term  of  the  Supreme  Court,  and  from  the  order 
of  affiimance  there  to  this  court. 

The  defendant  Roach  was  a  tax  collector  of  the  city  of 
Bufialo,  and  by  virtue  of  a  tax  wan-ant  issued  to  him,  he 
was  commjuidcd  to  collect  a  certain  tax  imposed  upon  certain 
land  in  the  city  of  Buflfalo,  which  was  assessed  to  Palmer  & 
Co.,  and  not  being  able  to  find  any  property  of  Palmer  &  Co. 
out  of  which  to  make  the  tax,  or  to  j)rocure  payment  of  the 
tax  otherwise,  and  finding  this  personal  propei-ty  upon  the 
land  taxed,  he,  with  the  aid  of  the  other  defendant,  seized 
this  property,  by  virtue  of  his  warrant,  for  the  purpose  of 
satisfying  the  tax.  The  property,  which  consisted  of  an 
engine  and  freight  cars,  was  at  the  time  in  the  possession  of 
the  plaintiff,  having  been  temporarily  run  upon  the  land,  on 
a  track  used  by  plaintiff  communicating  with  the  Union 
Iron  Works,  for  the  purpose  of  procuring  freight.  Under 
such  circumstances  the  collector  claims  that  the  plaintiff  had 
no  right  in  this  action  to  direct  the  sheriff  to  take  the  prop- 
erty from  him. 

The  plaintiff  claims  that  Palmer  A  Co.  did  not  own  or 
occupy  the  land,  and  that  the  assessment  and  tax  were, 
therefore,  illegal  and  void.  But  it  did  not  appear  upon  the 
assessiiient-roU,  or  in  the  warrant,  that  they  did  not  own  or 
occupy  the  land.  The^assessment,  upon  the  warrant  and 
papei-s  delivered  to  the  collector,  was  valid.  There  was 
nothing  upon  the  face  of  the  papers  to  notify  the  collector 
of  the  alleged  illegality,  and  hence  it  was  his  duty  to  execute 
the  warrant,  and  it  i^  well  settled  that  he  would  be  protected 
in  doing  so  :  (^The  Niagara  Elevating  Oompany  v.  Mclfa- 
mara^  50  N.  Y.,  653;  The  Troy  and  Lansingburgh  H.  R, 
Co.  v.  Kane^  72  id.,  614;  Ohegaray  v.  Jenkins,  5  id.,  376.) 
And  the  property  wliich  he  could  take  by  virtue  of  such  a 
warrant  could  not  be  taken  from  him  in  such  an  action  as 
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this.  Section  207  of  the  Code  of  Procedure,  which  is 
still  in  force,  provides  that  plaintiff's  affidavit  must  show 
that  the  property  has  not  been  taken  for  **  a  tax,  assessment 
or  a  fine,"  and  the  Revised  Statutes  (2  R.  S.,  522,  §  4)  pro- 
vide  that  **  no  replevin  shall  lie  for  any  property  taken  by 
virtue  of  any  warrant  for  the  collection  of  any  tax,  assess- 
ment or  fine,"  and  such  is  still  the  law :  {Iladler  v.  Golden^ 
36  N.  Y.,  446. 

But  the  plaintiff  claims  that  the  collector  had  no  right 
to  seize  its  property  for  the  payment  of  this  tax ;  and 
that  really  presents  the  only  question  for  considemtion  here. 
If  (he  collector  had  no  right  to  seize  this  property  under  his 
warrant,  the  plaintiff  can  maintain  this  action.  If  a  tax  col- 
lector illegally  seizes  the  property  of  A.  to  satisfy  the  tax 
of  B.,  A.  can  maintain  an*action  of  replevin  for  its  recovery : 
{StocJcwell  V.  Vietch,  15.  Abb.  Pr.,  412;  Thompson  v.  BuJUan^ 
14  J.  R.,  84;  Juddy.  Fox,  9  Cow.,  259.)  As  the  warrant  in 
such  case  does  not  authorize  or  justify  the  seizure  of  the  prop- 
erty, it  cannot  properly  be  said  to  be  taken  by  virtue  thereof. 

This  tax  was  imposed  and  warrant  issued  under  the 
revisc?d  charter  of  the  city  of  Buffalo,  the  act  chapter  519  of 
the  Laws  of  1870.  Section  thirteen  of  title  five  of  that  act 
provides  that  the  comptroller  shall  issue  the  warrant  com- 
manding the  collector  to  collect  from  the  several  persons, 
etc.,  the  taxes  set  opposite  their  respective  names  ;  and  sec- 
tion nineteen  i)rovides  that  the  collector  shall  demand  the 
^  taxes,  and  that  lie  shall  make  the  amount  thereof  out  of  tho 
goods  and  chattels  of  tho  persons,  etc.,  opposite  to  whoso 
names  such  taxes  are  set  down  ;  and  then  section  twenty-two 
provides  as  follows  :  •*  Goods  and  chattels  in  the  possession 
of  the  pei-son  opposite  to  whose  name  the  taxes  are  set  down, 
or  upon  the  lands  for  which  such  taxes  are  assessed,  shall  be 
deemed  to  belong  to  such  person  ;  and  no  claim  of  property 
made  thereto  by  any  other  person  shall  be  available  to  pre- 
vent a  sale."  The  object  of  this  provision  of  law  is  to 
facilitate  the  collection  of  taxes,  and  to  prevent  fraud  and 
collusion,  by  which  their  collection  can  be  delayed  or  defeated 
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and  the  government  thus  embarrassed.  It;^  main  purpose  is, 
not  to  authorize  the  property  of  one  to  be  taken  to  pay  the 
tax  of  another,  but  to  prevent  disputes  as  to  the  ownership 
of  property  which  the  collector  might  seize.  This  is  to  be 
accomplished  by  the  rule  of  evidence  enacted  that  property 
found  in  the  possession  of  the  tax  debtor  or  upon  his  land 
when  the  tax  is  thereon,  must  be  deemed  to  belong  to  him. 
It  is  manifest  that  this  lauguage  cannot  be  taken  literally. 
If  one  should  drive  upon  the  land  taxed  with  a  horse  and 
wagon,  simply  to  make  a  call  as  a  visitor,  or  as  a  physiciaq, 
or  as  an  officer  in  the  discharge  of  his  official  duty,  could  the 
property  be  taken  out  of  his  possession  to  satisfy  the  tax  ? 
If  a  thief  had  stolen  the  property,  and  taken  it  temporarily 
upon  the  land,  could  it  be  taken  frpm  his  possession  and  sold 
for  the  tax  ?  If  one  is  passing  over  the  land  of  another  on 
his  own  business,  can  he  be  stripped  of  all  the  property  in 
his  possession  for  a  tax  upon  the  land  ?  It  cannot  be  doubted 
that  the  law-makers  did  not  intend  that  this  law  should  be 
applied  in  such  cases ;  and  yet  they  are  within  the  letter  of 
the  law.  The  law-makers  cannot  always  foresee  all  the  pos- 
sible applications  of  the  general  language  they  use ;  and  it 
frequently  becomes  the  duty  of  the  courts  in  constiniing 
statutes  to  limit  their  operation,  so  that  they  shall  not  pro- 
duce absurd,  unjust  or  inconvenient  results  not  contemplated 
or  intended.  A  case  may  be  within  the  letter  of  the  law, 
and  yet  not  within  the  intent  of  the  law-makers ;  and  in  such 
a  case  a  limitation  or  exception  must  be  implied. 

Without  attempting  to  define  the  precise  reach  of  this  law, 
I  am  of  opinion  it  was  not  intended  to  apply  to  the  case  of 
property  transiently  upon  the  land  taxed  and  in  the  posses- 
sion of  the  owner  for  his  own  purposes ;  and  that  the  col- 
lector, in  such  case,  cannot  by  virtue  of  his  warrant  lawfully 
take  the  property  from  the  owner's  possession  for  the  pur- 
pose of  satisfying  a  tax  for  which  he  b  in  no  way  liable. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Eapallo  and  Anduews,  JJ.,  not  sitting. 

Order  affirmed. 
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Benjamin  F.  Coman,   Ecceirer,  etc.,  Respondent,  v.  Iiu      LfJ  \^ 
Lakey,  Appellant 

Defendant's  assignors  sold  to  the  A.  B.  W.  Company,  a  mannfactaring 
corporation  organized  under  the  general  act  of  184S  (chap.  40»  Laws  of 
184S),  certain  machinery  on  ci*edit,  the  corporation  giving  its  notes  for 
the  purchase-price  secured  by  chattel  mort^^ages  upon  the  machinery. 
Each  mortgage  provided  that  the  mortgagees  might  demand  possession 
at  any  time,  and  that  until  such  demand  the  possession  of  the  mortgagor 
should  be  '*  deemed  the  possession  of  an  agent  or  servant,  for  the  sole 
benefit  and  advantage  of  his  principal,"  the  moi-tgagees.  The  sale  was 
prior  to  the  amendment  of  said  act  (chap.  481,  Laws  of  1871),  author^ 
issing  such  corporations  to  mortgage  their  personal  property  on  con- 
sent of  stockholders.  Defendant  took  possession  of  the  property.  Plain- 
tiff claimed  title  thereto  under  a  levy  and  sale  on  execution  against  the 
corporation.  Held,  that  although  the  form  of  the  security  adopted  was 
prohibited  by  the  said  act  (}  2),  this  did  not  destroy  the  equitable  rights 
of  the  vendors  to  hold  the  property  as  against  any  one  except  bcmafide 
purchasers,  until  the  purchase-money  was  paid;  that  the  transaction 
was  in  effect  a'  sale  upon  condition  of  paymen  I  of  the  purchase-price 
as  specified,  when  the  entire  ownership  was  to  be  transfei*red,  up  to 
which  time  it  was  the  intention  that  the  vendors  should  hold  the  title 
and  possession;  and  the  corporation  received  the  property  cum<meret 
that  the  rights  of  the  vendors  wei-e  not  dependent  entirely  upon  the 
act  of  the  corporations  in  creating  a  lien,  but  ai-ose  out  of  the  transfer, 
and  are  secured  by  the  mle  protecting  the  equitable  liens  of  vendors ; 
and  therefoi*e,  that  as  between  the  parties,  defendant  was  entitled  to 
the  property. 

But,  held,  that  a  mortgage  upon  said  property  given  by  said  corporatioii 
to  secure  an  antecedent  debt  was  void. 

(Argued  Febiniary  3, 1880  ;  decided  March  19,  1880.) 

Appeal  from  the  judgment  of  tlie  General  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  in  favor 
of  pbiintiflf,  rendered  upon  a  case  submitted  .under  section 
372  of  the  Code  of  Procedure. 

The  facts  submitted  were  substantially  as  follows :  On 
November  25,  1870,  Armstrong,  Follett  &  Co.,  for 
themselves  and  one  Innis,  who  had  an  interest  with  thqm, 
in  pursuance  of  a  prior  agreement,  sold  to  the  Alder 
Brook  Woolen  Company,  a  corpomtion  orgjinized  undetr 
the  genet^l  manufacturing  act  (chap.  40,  Laws  of  1848), 
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certain  machinery,  the  said  corporation  giving  its  promis- 
sory notes  for  the  purchase-price  secured  by  chattel  mort; 
gages  on  said  machinery,  one  given  to  said  Innis,  and  one 
to  Armstrong,  Follelt  &  Co.,  each  of  the  mortgages  con- 
tamed  a  clause  authorizing  the  mortgagees,  in  case  of  default, 
or  in  case  they  shall  sooner  demand  the  mortgaged  projjerty 
to  take  possession  thereof ;  and  also  the  following:  '^And 
mitil  default  be  made  in  the  payment  of  the  aforesaid  sum 
of  money,  the*  said  party  of  the  first  part  to  remain  and 
continue  in  quiet  and  peaceable  possession  of  said  goods 
and  chattels,  and  the  full  and  free  enjoyment  of  the  same, 
unless  tlie  said  party  of  the  second  part,  his  executors, 
adniinistratoi's  or  assigns,  shall  sooner  chose  to  demand  the 
same ;  and  until  such  demand  bo  madei  the  possession  of 
the  said  party  of  the  first  part  shall  be  deemed  the  posses- 
sion of  an  agent  or  servant  for  the  sole  benefit  and  advaut> 
age  of  his  principal,  the  said  party  of  the  second  part" 

Both  of  these  mortgages  were  assigned  and  transferred 
to  defendant. 

In  NovcMubcr,  1871,  said  corponition  executed  £o  Thomas 
&  Co.,  another  chattel  mortgage  upon  the  same  property 
to  secure  an  antecedent  debt.  No  written  assent  of  two- 
thirds  of  stockholdera'owning  two-thirds  of  the  capital  stock 
of  the  corporation  Wiis  filed.  In  March,  1872,  defendant 
purchased  upon  foreclosure  sale  the  premises,  upon  which 
wjis  the  mill  in  which  said  machinery  then  was,  and  went 
into  possession  thereof.  In  April,  1872,  the  sheriff,  under 
and  by  virtue  of  an  execution  against  said  corporation, 
levied  upon  sjiid  machinery,  and  sold  the  interest  thei-ein 
acquired  by  virtue  of  the  levy  to  one  Price.  Plaintiff  was 
thereafter  appointed,  in  supplementjiry  proceedings,  receiver 
of  the  proi>erty  and  effects  of  said  Price  ;  he  demanded  the 
property,  but  defendant  refused  to  deliver  up  the  same. 

W.  F.  Cogswell^  for  appellant.  The  transfer  of  the 
machinery  to  the  woolen  company,  and  the  execution  of  the 
mortgage  back,  was  one  transaction,  and  in  legal  effect  was 
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a  conditional  sale  to  the  company,  by  which  it  had  the  right 
to  acquire  the  title  lio  the  machinery  upon  payment  of  its 
notes.  {DuserAurtj  v.  IMhert,  69  N.  Y.,  541;  Siiyvo  v. 
Tifft,  15  J.  R,  458.)  The  company  having  obtained  its 
interest  in  the  property,  is  estopped  from  assei-tiug  that  the 
mortgage  which  it  gave,  as  the  means  of  o^taiumg  such 
interest,  is  void. 

Najthaniel  Foote^  for  respondent.  The  chattel  mortgages 
to  Armstrong,  FoUett  &  Co.,  and  to  Innis,  having  been 
made  in  direct  violation  of  positive  prohibition  of  law,  are 
void.  (3  Statutes  at  Large  [Edm.  ed.],  733;  chap.  517, 
Laws  of  1864;  6  Statutes  at  Large  [Edm.  ed.j,  299; 
chap.  481,  La^vs  of  1871;  9  Statutes  at  Large  [Edm. 
ed.],  93,  94;  Leavett  v.  Palmer^  3  Comst.,  19;  Field  on 
Corporations,  §  273:  Bartony.  Port  Jervis  and  Union  Palls 
Plank  Road  Company^  17  Barb.,  397, 404;  Otis  v.  Harrison^ 
36  id.,  210;  1  Comyn  on  Contracts,  30;  Henmj  v.  The 
Salina  Bank,  1  Comst.,  83;  Pennington  v.  Tovmsend,  7 
Wend.,  276;  Bank  of  United  States  v.  Owens,  2  Peters, 
257;  S.  C,  8  Curtis,  190;  Richardson  v.  Sibley,  11  Allen, 
65;  Carpenter  v.  Black  Hawk  Gold  Mtninj  Co.,  65  N.  Y., 
43;  Cfec  V.  Gould,  4  Blatch.,  341;  Ifew  York  State  Loan 
and  Trust  Co.  v.  Helmer,  Court  of  Appeals  [20  Alb.  L.  J.], 
36;  Nellis  v.  Clark,  4  Hill,  424;  Pratt  v.  Eaton,  18  Hun, 
293.)  The  chattel  mortgage  to  Thomas  &  Co.  was  also  void, 
no  written  assent  of  the  holdera  of  two-thirds  of  the  capital 
stock  having  been  made  or  filed.  {Ilardman  v.  Baioman, 
39  N.  Y.,  196;  Rutter  v.  Kilpatrick,  63  id,,  605;  Angell 
and  Ames  on  Corporations,  88;  Farmers?  Loan  and  Trust 
Co.  V.  Carroll,  5  Barb.,  613;  Green  v,  Seymour,  3  Sandf., 
chap.  285;  Ferguson  v.  Norman,  3  Jurist,  10;  S.  C.  on 
appeal,  5  Bing.  [N.  C],  76;  The  Liverpool  Borough  Bank 
V.  Tum^,  29  Law  Jour.  Eep.  [N.  S.  Chanc],  827;  S.  C. 
on  appeal,  30  id.,  379;  In  re  Tlie  Girard  Provident  Assur* 
ance  Co,,  38  id.,  320;  1  Pai*sons  on  Contracts  [Gthed.],  140; 
Luse  V.  Isthmus  Transit  Ry.  Co.,  6  Oreg.,  125;  Beatty  v. 
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Marine  Ins.  Co.,  2  J.  B.,  109;  Angell  and  Ames  on  Cor- 
porations, 278,  §  6;  Heady.  Providence  Ins.  Co.^  2  Crancli., 
127,  166.)  The  transaction  on  November  26,  1870,  between 
Armstrong,  Foilett  &  Co.,  and  the  Woolen  Company,  did  not 
constitute  a  conditional  sale  of  the  machinery  to  said  Com- 
pany, {procker  v.  Whitney^  71  N.  Y.,  161,  170;  Otis  v. 
Harrison^  36  Barb.,  210;  Pennington  y.  Townaend,  7  Wend., 
276;  Charter  Y.  Stevens,  3  Denio,  33;  Case  v.  Bouffhton,  11 
Wend.,  106.)  The  Armstrong,  FoUett  &  Co.  mortgage 
cannot  be  upheld  on  the  theory  that  its  holder  has  a  vendor's 
lien  for  the  purchase-money  upon  the  machinery.  {Gillet, 
Receiver  y.  Phillips,  13  N.  Y.,  114;  PraU  v.  Eaton,  18 
Hun,  293;  Cross  on  Liens,  322;  Beam  v.  Blanton,  3  Ire- 
delPs  Eq.,  59-62;  Lupin  v.  Marie,  6  Wend.,  77;  Jarnes  v. 
Bird,  Admrx.,  8  Leigh,  510;  Fish  \,Howland,  1  Paige,  20; 
Coit  v.  Fongera,  36  Barb.,  195;  Shirley,  Exr.,  etc.  v.  Cong- 
ress Steam  Refinery,  2  Ed.  Chy.,  305;  White  v.  Williams,  1 
Paige,  501;  HaOoch  \.  Smith,  3  Barb.,  267.) 

Church,  Ch.  J.  The  facts  stated  in  the  submission  in 
legal  effect  constituted  a  sale  of  the  machinery  in  contro- 
versy by  Innis,  and  the  firm  of  Armstrong,  Foilett  &  Co., 
the  defendant's  assignors,  to  the  Alder  Brook  Woolen  Com- 
pany, under  an  agreement  that  the  property  was  to  be  paid 
for  at  certain  specified  periods,  and  the  payments  to  be  secured 
by  the  notes  of  the  company,  and  a  chattel  mortgage  to 
each  of  said  parties  upon  the  property  sold.  The  transac- 
tion was  consummated  by  the  delivery  of  the  notes,  and  the 
execution  and  delivery  of  the  mortgages.  The  defendant, 
in  March,  1872,  became  the  purchjiser,  upon  a  foreclosure, 
of  the  real  estate  in  which  the  machinery  was  situated,  and 
entered  into  possession  of  the  same,  and  of  the  personal 
property,  having  become  the  assignee  of  the  two  chattel 
mortgages.  On  the  15th  of  February,  1872,  the  plaintiff 
recovered  a  judgment  against  the  Woolen  Company,  and 
issued  and  delivered  an  execution  to  the  shei'iff,  who,  on  the 
twelfth  day  of  April,  levied  upon  the  machinery,  and  on  th6 
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eighth  day  of  July  sold  the  same,  subject  to  all  liens  and 
incumbrances  that  were  pammount  to  the  interest  acquired 
by  the  judgment  and  execution.  The  question  presented  is, 
which  o£ these  parties  has  tlie  superior  right  to  the  property. 
The  plaintiff  rests  his  contention  upon  the  statute  prohibiting 
coq^orations,  created  mider  the  general  manufacturing  law 
(chap.  40,  Laws  of  1848),  from  mortgaging  or  creating  any 
lien  upon  their  propei-ty,  and  insists  that  the  mortgages  were 
absolutely  void.  Section  two,  of  the  act  aforesaid,  declares 
that  corporations  created  under  the  act  shall  be  **  capable  in 
law  of  purchasing,  holding,  and  conveying  any  real  and  per- 
sonal estate  whatever  which  may  be  necessary  to  enable  the 
eaid  company  to  carry  on  their  operations  named  in  such  cer- 
tificate, but  shall  not  mortgage  the  same,  or  give  any  lien 
thereon."  This  section  was  modified  by  chapter  517  of  the 
Laws  of  1864,  by  authorizing  corporations  to  mortgage  their 
real  estate,  with  the  written  consent  of  the  stockholdei'd 
owning  two-thirds  of  the  capital  stock,  and  by  chapter  481 
of  the  Laws  of  1871,  this  modification  was  extended  so  as 
to  include  pei'bX)nul  estate.  Tliese  amendments  indicate  that 
the  prohibition  clauses  were  intended  for  the  protection  of 
the  stockholdera,  and  that  when  they  consented,  the  policy 
of  the  Legislature  was  to  permit  these  corporations  to 
incumber  their  property,  the  same  as  individuals. 

These  mortgages  however  were  execute<l  before  the  amend- 
ments were  passed,  and  while  the  prohibition  contained  in 
the  original  act  was  in  force,  and  the  amendments  are  of  no 
value  in  determining  the  question  involved,  except  perhaps 
for  the  purpose  of  reflecting  light  upon  the  object  which  the 
Legislature  had  in  view,  and  thus  to  assist  in  determining  the 
proper  rule  of  construction  to  be  applied.  The  equities  are 
very  strongly  in  favor  of  the  vendors,  who  are  represented 
by  the  defendant.  They  parted  with  their  property  with  the 
intention  of  retaining  by  way  of  a  claim,  lien,  or  intci-est, 
sufficient  to  secure  them  for  the  payment  of  the  purchase- 
money.  They  never  intended  to  part  with  the  absolute  prop- 
erty  in  the  chattels,  until  they  were  paid  for.     Conceding 
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that  the  form  of  the  security  adopted,  was  prohibited  by  the 
st4itute,  does  that  destroy  the  equitable  right  of  the  vendors 
to  hold  the  pr()[>crty  as  against  any  one  except  bona  fide  pur- 
chiisei-s,  until  the  purthasc-moncy  is  paid  ?  The  statute  does 
not  prohibit  a  corporation  from  owning  incumbered  property, 
nor  from  buying  such  property  subject  to  incumbrances,  nor 
from  tiiking  a  qualified  title,  nor  from  taking  property  by  a 
conditional  sale.  The  transaction  must  be  construed  as  a 
whole,  and  all  the  papers  must  be  read  together,  and  in  effect 
it  wjxs  a  sale  upon  condition  of  payment  of  the  purchase- 
price  within  a  specified  period.  This  rule  has  been  recognized 
in  sales  of  roal  estate,  and  I  see  no  reason  why  it  should  not 
apply  to  personal  property.  {Slow  v.  Tiffly  15  J.  R.,  458; 
Dusenbinnj  v.  Ilulbert^  59  N.  Y.,  541.)  Courts  of  equity 
regard  the  substance,  and  not  the  form  of  a  transaction,  and 
one  of  the  favorite  maxims  is  to  regard  that  as  done,  which 
has  been  agreed  to  be  done,  and  ought  to  have  been  done. 
Mr.  Story  says  :  **  The  true  meaning  of  this  maxim  is,  that 
equity  will  ti-eat  the  subject  as  to  collateral  conveyances  and 
incidents  in  the  same  manner  as  if  the  final  acts  contemplated 
by  the  parties  had  been  executed  exactly  as  they  ought  to 
have  been,  not  as  the  parties  might  have  executed  them." 
(Story's  Eq.  Jur.,  §§  64-69.)  Upon  this  principle,  land  is 
often  regarded  as  money,  and  pei-sonal  as  real  estate,  and 
equitable  mortgages  have  been  inforced  when  security  has 
been  intended,  though  not  formally  executed,  and  defective 
instruments  supplied.  (^Lanning  v.  .Tompkins,  45  Barb., 
308-316,  and  cases  cited  ;  Iltcsted  v.  Ingraham,  75  N.  Y., 
251-257,  and  cases  cited.)  The  corporation  received  this 
property  cum  onere.  The  essence  of  the  transaction  was 
that  the  entire  ownei'ship  was  to  bo  transferred  when  the 
consideration  was  paid,  and  a  clause  in  the  mortgage  indi- 
cates that  such  was  the  intent  of  the  parties.  The  mortgage 
provides  that  the  mortgagees  may  demand  possessicm  at  any 
time,  and  then  declares  that  **  initil  such  demand  be  madCt 
the  possession  of  the  said  party  of  the  first  part  shall  be 
deemed  the  possession  of  an  agent  or  servant,  for  the  sole 
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benefit  ami  aclvaiitago  of  his  principal,  the  said  party  of  the 
second  part."  The  intent  ivas  thus  evinced  that  the  vendors 
were  to  hold  the  title  and  possession  until  the  purchase-price 
was  paid,  and  the  corporation  agreed  to  regard  itself  as  the 
agent  or  servant  of  the  mortgagees,  in  respect  to  the  posses- 
sion of  the  property.  Suppose  the  corporation  had  refused 
to  execute  a  mortgage  for  want  of  power,  would  it  have  been 
pemiittcd  to  hold  the  property  discharged  of  the  lien? 
Clearly  not.  They  must  have  restored  the  property,  or  have 
held  it  as  upon  a  conditional  sale,  which  was  not  prohibited 
by  the  .st:itutc.  The  vendors^  ri<rhtsare  sccuredhy  a  hig^ujiher  /^ 
than,  and  iiulcpcndent  of  the  statute.  ^  They  grow  out  of  the 
transaction  itself,  and  arc  not  dependent  entirely  upon,  the 
act  of  the  corporation  in  creating  a  lien,  but  arise  from  the 
act  of  the  vondoi*s  in  transferring  the  property,  subject  to  the 
payment  of  the  purchase-money,  and  a;re  secured  by  the  rule 
which  protects  equitable  liens  of  vendoi-s,  and  which  courts 
will  be  astute  to  enforce,  in  order  to  effectuate  the  real  intent 
of  the  parties,  and  require  them  to  do  whatever  is  necessary 
to  conform  tlieir  acts  to  the  essential  nature  of  the  transac- 
tion. This  view  was  suggested,  but  not  decided,  in  Green- 
point  Sitfjar  Co.  v.  Wldtin  (69  N.  Y.,  328).  The  plaintiff 
has  no  equitable  rights  to  this  property.  However  meritori- 
ous his  judgment,  he  represents  only  an  ordinary  judgment- 
creditor.  He  sought  to  levy  upon  and  sell  the  machinery  as 
the  property  of  the  coiporation.  He  docs  not  deny  the 
debt  of  the  defendant,- or  its  nature,  but  claims  to  appropri- 
ate the  property  to  the  exclusive  payment  of  his  debt, 
because  the  vendors,  in  securing  the  pro[)erty  for  the  pay- 
ment of  the  purchase-money,  as  they  intended  to  do,  mis- 
takenly adopted  a  form  which  the  statute  forbids,  and  hence 
the  court  has  no  power  to  give  redress.  As  was  said  by  the 
chancellor  inAmermanY.  Wile  (24  N.  J.  Eq.,  13-17),  *'The 
comi)lainant  has  no  equity  against  the  vendors  in  this  suit. 
He  sets  up  none.  He  neither  questions  their  debt,  nor  their 
conduct,  nor  their  right  to  their  lien,  except  as  he  calls  in 
question  the  validity    of  the  mortgage  for  want  of  the 
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certificate  of  assent.  *  *  *  The  complainant  is  merely 
a  stockholder  seeking  to  deprive  them  of  a  lien  to  which 
they  are  equitably  entitled  as  against  him.  They  being 
in  possession  of  the  mortgaged  property,  and  being  equita- 
bly entitled  to  the  lien  they  assert,  this  court  will  not 
lend  its  aid  to  the  complainant  in  his  attempt  to  deprive 
them  of  it."  In  this  case  the  action  can  only  be  main- 
tained by  holding  that  the  plaintiff  has  the  legal  title  to 
the  property,  and  that  the  defendant  has  no  legal  or  equita- 
ble iutei*est  therein. 

In  the  case  of  Oox  v.  Gould  (4  Blatch.,  341),  cited  by  the 
counsel  for  the  plaintiff,  a  deficiency  judgment  after  the 
foreclosure  of  a  mortgage  eubstaiitially  executed  by  the 
corporation,  and  sale  of  the  premises,  was  sought  to  be  re- 
covered against  a  stockliolder.  The  court  very  properly 
held  that  a  liability  against  a  stockholder  could  not  be 
created  by  the  violation  of  a  statute  designed  for  his  pro- 
tection. The  question  would  have  been  radically  different 
if  a  judgment-creditor,  or  even  a  stockholder  had  attempted 
to  deprive  the  vendor  of  his  equitable  lien  for  the  purchase- 
money,  and  that  is  precisely  this  case. 

As  to  the  Thomas  mortgage,  executed  subsequently,  I  am 
miable  to  perceive  any  equities  in  favor  of  the  claim  secured 
by  it,  to  prevent  its  condemnation  by  the  force  of  the  pro- 
hibitory clause  of  the  statute. 

The  judgment  should  be  reversed,  and  judgment  for  de- 
fendant ordered,  with  costs. 

Miller,  Earl  and  Danforth,  JJ.,  conciu'j  Foloeb, 
Bapallo  and  Andrews,  JJ.,  do  not  vote. 

Judgment  reversed. 
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CrRus  Hall  McCormick,  Respondent,  v.  The  Pennsyl- 
vania Central  Railroad  Company,  Appellant. 

Plaintiff  went  to  defendant's  depot  in  Philadelphia  with  nine  tmnks,  to 
take  passage  with  his  family  to  Chicago,  he  applied  to  the  baggage- 
master  for  checks  for  his  baggage,  but  was  informed  that  he  must  firat 
piXKJure  tickets ;  while  he  was  absent  for  that  purpose,  the  baggage- 
master  caused  his  baggage  to  be  weighed,  checked  and  put  into  the 
baggage-car.  Upon  the  return  of  plaintiff  with  his  tickets,  he  was 
informed,  that  under  the  rules  of  the  company,  the  tickets  were  not 
BufHcient  to  transfer  all  his  baggage,  for  the  excess  a  charge  was  made 
which  plaintiff  refused  to  pay;  he  demanded  his  checks,  these  were 
refused  unless  the  extra  charge  was  paid ;  he  then  demanded  his  trunks, 
but  the  baggage-master  refused  to  deliver  them,  for  the  ixjason  that  they 
wei'e  covei-ed  with  other  baggage  and  could  not  be  reached  before  the 
ttme  for  starting  the  train.  Plaintiff  declined  to  go  on  the  train,  his 
baggage  went  through  to  Chicago,  and  the  night  after  its  an-ival,  the 
dei)ot  was  struck  and  set  on  fii-e  by  lightning,  and  it,  with  the  baggage, 
except  two  trunks  and  some  loose  articles,  was  destroyed.  The  trial 
court  found  that  there  was  no  reasonable  excuse  for  the  refusal  to 
restore  the  baggage  to  plaintiff.  In  an  action  for  the  conversion  of  the 
baggage,  Jield,  that  the  facts  authorized  a  finding  of  a  conversion  at 
Philadelphia. 

McCormick  v.  P.  C.  H  R.  Co,  (49  N.  Y.,  303),  distinguished. 

It  appeared  that  after  plaintiff  had  determined  not  to  take  the  train,  he 
called  upon  defendant's  president  and  requested  him  to  cause  the  bag- 
gage to  be  taken  off  at  Pittsburg,  as  he  intended  to  stop  thei'e,  the 
president  gave  the  necessary  directions  and  the  baggage-master  tele- 
graphed to  Pittsburg,  but  the  baggage  was  not  stojjped.  The  baggage- 
master  also  gave  to  plaintiff  an  order  for  the  delivery  of  the  baggage  at 
Pittsburg  without ,  checks.  During  the  same  day  plaintiff  requested 
the  baggiige-master  at  Philadelphia,  to  countermand  the  order  to  stop 
the  baggage,  as  he  had  concluded  to  go  through  to  Chicago  without 

•  stopping.  Plaintiff  took  a  train  the  same  evening ;  on  arriving  at 
Pittsburg  he  presented  the  order  and  was  informed  that  the  baggage 
had  gone  on,  he  expressed  his  gratification  and  took  an  order  frem  the 
baggage-master  to  the  one  at  Chicago  directing  the  delivery  of  the 
baggage  without  checks ;  upon  his  arrival  at  Chicago  he  claimed  and 
took  possession  of  the  baggage  saved.  Held  (Folgbr,  J.,  dissenting), 
that  by  the  acts  of  plaintiff  subsequent  to  the  conversion,  he  resumed 
control  of  his  baggage  in  the  condition  it  was  on  board  the  train,  and 
elected  to  hold  defendant  as  carrier  j  that,  as  such,  it  was  not  liable  for 
the  loss,  and  for  the  original  conversion  was  only  liable  in  nominal 
damages. 

(Argued  February  36, 1880 ;  decided  March  19, 1880.) 
SicKBLS— Vol.  XXXV.         46 


354         McCoRMicK  «.  Pbnnstlyania  Cbn.  R.  R.  Go.    [March, 


Statement  of  caae. 


AppEAii  from  judgment  of  the  General  Tcnn  of  the 
Supreme  Court,  in  the  first  judicial  department,  affiiming  a 
judgment  in  favor  of  plaintiff,  entered  upon  the  report  of 
a  referee. 

This  action  was  brought  for  the  alleged  conversion  of  cer- 
tain trunks  and  their  contents,  the  baggage  of  plaintiff  and 
his  family.  The  case  is  reported  upon  a  foimcr  appeal  in 
49  N.  Y.,  303. 

The  facts  appear  sufficiently  in  the  opinion. 

Cliarles  31,  Da  Coata^  for  appellant  There  was  no  con- 
version at  Philadelphia  of  the  trunks  in  question.  {Fouldea 
V.  WiUoughby,  8  Mees.  &  W.,  640;  Heald  v.  Carey,  11 
Com.  B.  [73  Eng.  Com.  Law],  993;  Burroughs  v.  Bayne, 

5  Hurls.  &  N.,  305,  308,  309;  Simmona  v.  LiUystone,  8 
Exchcq.,  431;  Foioler  v.  Hollins,  Eng.  L.  R.  [7  Q.  B.J,  616, 
630;  id.  [7  E.  &  I.  App.  Cas.],  754,  757,  775;  Folano  v. 
MiL  Steam  Nav.  Co.,  5  Robt.,  318,  326;  Powell  v.  Iloyland, 

6  Exchq.,  67,  72;  Alexander  v.  Southey,  5  B.  &  Aid.,  247; 
Holbrook  v.  Wight,  24  Wend.,  169;  Rogers  v.  Weir,  34 
N.  Y.,  463;  Mount  v.  Derrick,  5  Hill,  455;  2  Phillips'  Evi- 
dence,  226;  Whitney  v.  Slauson,  30  Barb.,  278.)  Even 
if  the  action  of  defendant's  agent  at  Philadelphia  constituted 
a  technical  convci^sion,  such  convci'sion  was  waived  by  plain- 
tiff's acts.  (49  N.  Y.,  313;  Brewer  v.  Sparrow,  7  Barn.  & 
Cress.,  310;  Lythgol  v.  Vem&a,  5  Hurls.  &  Norm.,  179; 
Hayxcard  v.  Seaward,  1  Moore  &  Scott,  459;  Hiort  v.  The 
London  and  JVorihwestern  Railway  Co.,  48  L.  J.  Rep. 
[N.  S.],  545;  Heioes  v.  Parkman,  20  Pick.,  90;  Cames  v. 
Ifichols,  10  Gray,  369;  Schvmrzenberger  v.  Pennsylvania 
Central  R.  R.  Co.,  45  Penn.  Stat.,  208;  Root  v.  Tlie  Great 
Western  R.  R.  Co.,  45  N.  Y.,  524;  Babcock  v.  The  Lake 
Shore,  etc.,  R.  R.  Co.,  49  id.,  491;  Ratcson  v.  Holland,  59 
id.,  611;  Pratt  v.  Railway  Co.,  95  U.  S.,  43;  Fiske  v.  J^euh 
ton,  1  Dcnio,  45;  Roland  v.  Miln,  2  Hilton,  150;  Goold  v. 
Chapin,  20  N.  Y.,  259;  Roth  v.  Buffalo  and  State  Line  Co., 
84  id.,  548;   Thomas  v.  Boston  and  Prov.  R.  R.  Co.,  10 
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Mete,  472;  Jfancay  Plmna  Co.  v.  Boston  and  MaivA  li.  H. 
Co.,  1  Gray,  264;  Oiiicinnati  and  Chicago  H.  li.  Co.  v. 
McCool,  26  lud.,  140;  ProudJU  v.  Mont^^,  Law  Rep.  [2 
Q.  B.j,  511;  The  Circassian,  3  Benedict,  398;  The  Ori- 
ental,  7  Moore  P.  C.  C,  398,  411;  The  Onward,  Law  Rep., 
[4  Adm.  &  Ex.],  38.) 

W.  A.  Beach,  for  respondent.  Plaintiff's  demand  of  his 
property,  and  defendant's  refusal  to  deliver  it,  were,  prima 
facie,  a  conversion.  (49  N.  Y.,  310,  311,  312;  Ball  v. 
Liney,  48  id.,  12.)  The  arrangement  made  between  plain- 
tiff and  defendant  for  the  return  of  the  property  at  Pitts- 
burg was  not  a  remission  or  waiver  by  plaintiff  of  any  right 
or  claim,  nor  did  the  acceptance  of  a  portion  of  it  recovered 
after  the  fire  so  operate.  (49  N.  Y.,  313,  314;  McKnight 
v.  Bunlap,  5  N.  Y.,  537;  Barber  v.  Rose,  5  Hill,  77,  78; 
Bowman  v.  Teal,  23  Wend.,  309;  Wilhughby  y.  Backhouse, 
4  Dowl.  &  Ryl.,  539.) 

Church,  Ch.  J.  On  the  former  appeal  (49  N.  Y.,  303), 
it  was  held  error  in  the  trial  court,  to  charge  the  jury,  as 
matter  of  law ;  that  the  transaction  at  Philadelphia  consti- 
tuted a  conversion,  but  the  members  of  the  court  differed  in 
the  reasons  for  their  judgment.  Two  of  them  thought  that 
it  was  a  question  of  fact,  to  be  submitted  to  the  jury  ;  and 
the  only  opinion  delivered  was  to  this  effect :  Two  were  of 
opinion  that  in  law  there  was  no  conversion,  and  the  other 
two  who  sat  in  the  case,  held  that  the  charge  was  right.  The 
opinion  by  Folgeb,  J.,  presented  the  considerations  on  both 
sides  pertinent  to  a  determination  of  the  point  as  a  question 
of  fact,  and  there  is  nothing  objectionable  in  it. 

The  last  trial  was  before  a  judge  without  a  jury,  and  upon 
the  same  evidence  given  upon  the  first  trial ;  nearly  all  the 
fiicts  are  undisputed.  It  is  scarcely  claimed  that  there  was  an 
actual  conversion,  nor  that,  but  for  the  demand  and  refusal 
to  deliver  the  trunks,  an  action  predicated  upon  a  conversion 
oould  be  maintained.     There  was  no  assertion  of  dominion 
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over  the  property,  nor  any  act  inconsistent  with  the  right 
of  the  plaintifl' ;  and  unless  one  or  other  of  these  things  exist, 
there  is  no  conversion.  {Fouldes  v.  Willoughhyy  8  Mces.  & 
W.,  540;  Healdx.  Carey,  73  Eng.  Com.  Law,  97(i;  L.  R. 
[7  Q.  B.],  616.) 

*'  It  has  never  yet  been  hehl  that  the  single  act  of  remov- 
ing a  chattel,  independent  of  any  claim  over  it  either  in 
favor  of  the  person  himself  or  any  one  else,  amounts  to  a 
conversion  of  the  chattel."     (Addison  on  Toils,  309.) 

There  was,  however,  a  demand  and  refusal,  and  in  general 
this  constitutes  a  conversion  ;  or,  as  is  sometimes  expressed, 
is  evidence  of  a  conversion.  This  is  based  on  the  principle 
that  every  man  has  an  absolute  right,  at  all  times,  to  the 
control  and  disposal  of  his  own  property,  and  an  interference 
with  that  right  is  wrongful,  and  subjects  the  oflendcr  to 
an  action  as  for  conversion.  There  are  exceptions  to  the 
application  of  this  rule.  The  refusal  may  be  qualified  and  a 
reasonable  excuse  may  exist  for  not  complying  with  the 
demand.  (^McEntee  v.  The  New  Jersey  SteambGat  Co.,  45 
N.  Y.,  34,  and  cases  cited),  or  it  may  be  impossible  to  compW, 
without  fault  of  the  defendant.  (2  Phillips'  Ev.,  226; 
Whitney  v.  Slauson,  30  Barb.,  278.) 

In  such  cases  the  law  is  not  so  unreasonable  as  to  hold  a 
party  liable  upon  the  ground  of  conversion.  In  order  to 
determine  what  rule  should  be  applied  to  this  case,  it  seems 
necessary  to  refer  briefly  to  the  facts  and  the  findings. 

The  plaintiff  being  desirous  of  taking  passage  for  himself 
and  family  from  Philadelphia  to  Chicago  went  to  defendant's 
depot  and  applied  to  its  baggage-master  at  the  former  place 
for  checks  for  his  baggage  and  was  infonned  that  he  nmst 
first  procure  tickets.  He  left  for  the  purpose  of  procuring 
tickets,  and  during  his  absence  the  baggage-master  caused 
the  baggage  to  be  weighed,  checked,  and  put  into  the  bag- 
gage-car. There,  were  nine  trunks  and  upon  the  return  of 
the  plaintiff  he  was  infonned  that  the  number  of  tickets  was 
not  sufficient  according  to  the  rules  of  the  company  to  trans- 
port all  his  baggage.     It  appears  that  each  passenger  was  enti- 
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tied  to  only  eighty  pounds  of  baggage  and  that  there  was  an 
excess  of  200  pounds,  for  which  there  was  a  charge  of  about 
eight  dollara.  The  plaintiff  after  some  controversy  refused 
to  pay  the  amount  and  demanded  his  checks,  whicli  were 
refused,  without  payment  of  the  extra  charge,  and  he  then 
demanded  his  trunks,  the  delivery  of  which  was  refused  for 
the  reason  that  they  were  covered  with  other  baggage  and 
could  not  be  reached  before  the  time  for  stai-ting  the  train. 
The  plaintiff  declined  to  go  on  that  train,  which  was  on  the 
eleventh  of  March.  lie  then  fomid  the  president  of  the  com- 
pany and  requested  him  to  cause  his  baggage  to  be  taken  off 
at  Pittsburg  as  he  intended  to  stop  there,  and  the  president 
gave  the  necessary  directions  to  have  this  done. 

The  baggage-master  did  send  a  telegram  to  Pittsburg,  but 
the  trial  judge  found  that  in  the  hurry  at  that  place  the  bag- 
gage was  not  stopped.  The  evidence  tended  to  show  that 
the  telegram  was  not  received  in  time.  The  l)aggago-ma8ter 
also  gsive  to  the  plaintiff  a  written  order  directing  the  bag- 
gage-master at  Pittsburg  to  deliver  the  baggage  without 
checks. 

It  is  also  proved  by  uncontradicted  evidence,  although  not 
fbmid,  that  during  the  day  the  plaintiff  requested  the  bjig- 
gage-master  at  Philadelphia  to  countermand  the  order  to 
have  the  ba^age  stopped  at  Pittsburg,  as  he  had  changed 
his  mind  about  stopping  there,  and  desired  it  to  go  through 
to  Chicago.  It  does  not  appear  whether  this  request  was 
acted  on  by  the  baggage-master,  but  the  baggage  did  go  on^ 
The  plaintiff  took  the  train  in  the  evening,  and  upon  arriving 
at  Pittsburg  presented  the  written  order  for  his  baggage  to 
the  agent,  who  informed  him  that  the  baggage  had  gone  on 
to  Chicago,  upoh  which  the  plaintiff  expressed  his  gratifica- 
tion, and  took  an  order  from  the  agent  at  Pittsbui'g,  indorsed 
upon  the  order  to  him,  to  the  agent  at  Chicago,  to  deliver 
the  baggage  to  the  plaintiff  at  Chicago,  without  checks. 
The  plaintiff  arrived  in  Chicago  on  the  fourteenth,  having 
laid  over  a  train,  but  it  does  not  appear  where.  The  trunks 
arrived  safely  at  Chicago,  and  no  one  claiming  them  they 
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were  deposited  iu  the  usual  place  for  keeping  unclaimed 
baggage,  and  the  night  before  the  arrival  of  the  plaintiff  the 
depot  was  burned,  by  an  accidental  fire  caused  by  lightning, 
and  most  of  the  trunks,  with  their  contents,  were  destroj'ed. 
Two  of  the  plaintiff's  trunks,  and  a  few  loose  articles  belong- 
ing to  him,  were  saved,  and  upon  his  arrival  he  claimed  and 
took  possession  of  them.  Thei-e  was  no  finding  that  the 
reason  for  not  delivering  the  baggage  was  not  true.  It  was 
assumed  tiiat  it  was  impracticable  to  deliver  it  at  the  time  it 
was  demanded,  for  the  reason  stated,  but  the  trial  coui't  found 
there  was  no  reasonable  excuse  for  the  I'efusal  to  deliver  up  the 
baggage.  This  decision  was  placed  upon  the  ground  that 
the  baggage-master  was  in  fault  for  the  condition  of  the 
baggage,  by  the  wrongful  act  of  putting  it  on  board  before 
the  plaintiff  produced  his  tickets,  in  violation  of  the  rule  of 
the  defendant,  and  that  it  ^as  the  duty  of  the  baggage* 
master  to  have  retained  the  baggage  ^*  in  such  a  state  as  that 
it  should  be  possible  to  meet  the  contingency  of  a  refusal  on 
the  part  to  the  plaintiff  to  comply."  From  this  finding,  the 
legal  conclusion  was  arrived  at  that  there  was  a  conversion. 
There  is  no  finding  but  that  the  rule  requiring  payment  for 
extra  baggage  was  a  permanent  rule  of  the  company,  and  a 
usual  one  in  passenger  trafiic,  and  that  it  was  reasonable. 

It  is  argued  on  behalf  of  the  defendant  that  the  act  of 
placing  the  baggage  in  the  car  was  not  wrongful ;  that  the 
baggage-master  acted  in  furtherance  of  the  expressed  pur- 
pose of  the  plaintiff  to  have  his  baggage  transported  to 
Chicago  ;  that  he  was  justified  in  relying  upon  the  word  of 
the  plaintiff  that  he  would  procure  tickets,  and  in  inferring 
that  he  would  either  produce  a  sufficient  number  of  tickets 
to  carry  his  baggage,  or  comply  with  the  customary  rule  of 
the  company  and  pay  the  extra  charge  ;  and  at  most  that  it 
was  only  a  waiver  of  a  strict  compliance  with  a  rule  made 
by  the  company  for  its  own  protection,  of  which  the  plain- 
tiff could  not  complain  ;  and  while  the  right  of  the  plaintiff 
to  demand  and  have  his  baggage  was  conceded,  yet  that  this 
right  could  not  be  exercised  at  the  hazard  of  throwing  the 
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trains  out  of  gear,  and  threatening  injury  and  damage  to 
othei^.  When  the  case  was  here  before  I  was  impressed 
with  the  correctness  of  these  views,  and  hence  that  a  conver- 
sion could  not  be  predicated  ^  upon  the  facts  stated,  and  I 
have  been  unable  to  rid  myself  entirely  of  this  conviction  by 
the  able  argument  of  the  learned  counsel  for  the  plaintiff 
upon  this  appeal.  - 

But  passing  this  point,  and  assuming  that  a  conversion  was 
established  by  the  transactions  at  Philadelphia,  the  question 
then  presents  itself  what  effect  if  any  the  subsequent  acts  of 
the  parties  should  have  upon  the  case.  If  there  was  a  con- 
version it  must  be  conceded  that  it  was  of  the  most  technical 
and  shadowy  character,  and  lacked  every  substantial  element 
of  reality.  The  trunks  wei'e  forwarded  to  the  destination 
desired  by  the  plaintiff  without  any  claim  of  property  in  or 
dominion  over  them,  except  as  a  carrier  on  the  i)art  of  the 
defendant,  and  they  were  at  all  times  held  subject  to  the 
absolute  order  and  control  of  the  plaintiff.  The  plaintiff 
immediately  sought  the  president,  and  directed  that  the 
trunks  should  be  left  at  Pittsburg,  and  obtained  an  order  for 
their  delivery  to  him  at  that  place.  He  countermanded  that 
order  and  directed  that  they  be  sent  to  Chicago,  and  received 
an  order  that  they  be  delivered  to  him  at  the  latter  place. 
All  these  directions  were  assented  to  and  complied  with  by 
the  agents  of  the  defendant 

By  these  acts  the  plaintiff  resumed  control  of  his  baggage 
and  occupied  the  relation  of  passenger  to  the  defendant  as 
carrier.  From  that  time  the  defendant's  I'esponsibility  to 
him  and  his  baggage  was  that  of  a  carrier.  He  voluntarily 
assumed  that  relation*  There  was  no  condition  or  qualifica- 
tion about  it  The  suggestion  that  this  was  upon  condition 
that  he  should  actually  receive  the  baggage  irrespective  of 
whether  it  was  lost  through  the  fault  of  the  defendant  has  no 
foundation  in  any  fact  or  circumstance  of  the  case.  If  any 
of  this  property  had  been  stolen  it  must  have  been  laid  as 
the  projierty  of  the  plaintiff. 

If  it  had  been  destroyed  by  negligence  at  Chicago  the 
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company  owning  the  line  at  that  end  would  have  been 
liable  to  the  plaintiff.  He  treated  it  as  his  property  and 
constructively  took  possession  of  it  and  the  trunks  not 
burned  he  claimed  and  received  as  his  own  at  Chicago, 
without  a  suggestion  and  probably  without  a  thought  of  a 
right  of  action  for  the  remainder.  Whatever  mistake  or 
wrong  wjis  committed  by  the  baggage-master  in  putting  the 
trunks  on  board  before  he  knew  whether  the  plaiiitiff  would 
comply  with  the  rules  of  the  company  must,  by  the  sub- 
sequent acts  of  the  plaintiff  either  be  regarded  as  waived 
or  that  the  plaintiff  voluntarily  consented  to  receive  a  return 
of  the  property  in  the  condition  it  was  in  on  board  the  train 
and  resumed  in  that  way  the  relation  of  passenger,  and  in 
either  view  his  cause  of  action  was  gone  and  at  most  could 
only  bo  maintained  for  nominal  damages.  In  Hiort  v.  The 
London  and  Northwestern  Railway  Go.  (48  L.  J.  Eep.  [N;  S.], 
545),  the  defendant  was  a  bailee  of  goods  and  delivered 
thcni  on  the  order  of  G.  an  unauthorized  pei-son.  After- 
wards the  plaintiff  gave  an  order  to  T.  by  whom  it  was 
indorsed  to  G.  who  lodged  it  with  the  defendant.  Being 
unable  to  obtain  the  price  of  the  goods  from  T.  the  plaintiff 
sued  the  defendant  for  the  conversion,  clainiing  the  full  value. 
The  judges  were  divided  as  to  whether  the  judgment  should 
be  for  the  defendant  or  for  the  plaintiff  for  the  nommal  dam- 
ages, but  all  agreed  that  the  plaiutiff  was  not  entitled  to  tho 
value.  The  sensible  remarks  of  one  of  the  judges  are  worthy 
of  repetition.  He  said  :  **  But  it  is  said  there  is  some  magic 
in  the  term  conversion  and  that  tho  unauthorized  delivery 
was  a  convei-sion  of  the  goods.  The  plaintiffs  have  not 
received  their  goods  nor  the  value  of  them,  and  consequently 
the  damages  they  are  entitled  to  obtain  in  respect  of  the  con- 
version is  the  full  price  of  the  goods.  This  argument  seems 
to  me  s^^ecious  rather  than  sound.  Though  the  action  of 
convemon  has  been  surrounded  by  technicalities  which  have 
in  some  cases  worked  injustice,  the  tendency  of  the  courts  at 
the  present  time  is  to  treat  it  in  what  may  be  called  a  common 
sense  way.     As  in  other  actions  for  torts  the  uijured  person 
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con  only  recover  the  damages  flowing  from  the  wrong,  so  the 
courts  have  had  a  tendency  to  hold  the  same  in  actions  of 
trover."  Assignees  in  bankruptcy  having  once  aflirraed  the 
acts  of  a  person  who  wrongfully  sold  the  property  cannot 
afterward  treat  him  as  a  wrong-doer  and  maintain  trover, 
(Bre^nen  v.  Gregorjfj  7  Barn.  &  Cress.,  310.)  Au  oflfer  to 
i-etum  property  after  a  demand  and  refusal,  and  before  an 
action  has  been  commenced,  has  been  held  no  convereion. 
{llaywood  v.  Seward^  1  Moore  &  Scott,  459.)  Alderson, 
J.,  said :  "  A  demand  and  refusal  are  only  evidence  of  a 
eonveipion.  The  refusal  in-  this  case  was  canceled  by  the 
offer  subsequently  made,  but  before  the  issuing  of  the  writ 
to  restore  the  boiler.  The  offer  to  retmn  was  so  soon  after 
the  refusal  that  it  might  well  have  been  regarded  as  qualify- 
ing  the  refusal."  In  Gomes  v.  Nichols  (10  Gray,  369)  it 
was  held  that  a  person  who  has  illegally  detained  goods 
which  the  owner  has  since  agreed  to  accept  and  scud  for,  is 
not  Jiable  for  their  destruction  by  fire  without  his  fault  after 
the  owner  had  a  reasonable  time  to  remove  them.  The 
court,  in  that  case,  say  if  reasonable  time  had  not  intervened 
to  remove  the  mahogimy  before  the  fire,  "the  defendant 
might  possibly  have  been  liable  for  its  full  value."  I  am 
inclined  to  think  that  if  th6  plaintiff  voluntarily  agreed  to 
accept  the  property  at  the  place  where  it  was  he  assumed 
the  risk  of  accidents,  for  which  the  defendant  was  not  in 
fiiult.  But  this  qualification,  if  sound,  can  only  apply  to  a 
case  where  such  a  condition  is  expressed  or  implied,  and 
caimot  aid  the  plaintiff  in  this  case  because  he  agreed  to 
accept  the  property  on  the  train  as  his  personal  baggage 
without  qualification,  and  had  opportuLiity  to  control  it 
before  it  reached  its  destination,  or  to  take  possession  of  it 
upon  its  arrival  at  Chicago  ;  and  if  he  deemed  it  necessary 
he  might,  as  he  did  to  order  it  stopped  at  Pittsburg,  employ 
the  telegraph.  It  is  sufficient  that  he  resumed  the  character 
of  owner  in  the  condition  in  which  the  property  was,  and 
elected  to  hold  the  defendant  as  carrier ;  and  he  cannot,  after 
ti  misfortune,  change  his  position. 
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The  authorities  cited  by  the  counsel  for  the  plaintiff  are 
not  strictly  applicable.  Barber  v.  Boss  (5  Hill,  76)  merely 
held  that  after  a  failure  to  peifoi-m  work  under  a  special 
conti*act,  the  employment  of  plaintiff  after  such  failure  to 
finish  the  work  did  not  amoimt  to  a  waiver  of  damages  for 
the  non-performance.  In  McKnight  v.  JDunlqp  (5  N.  Y., 
637)  it  waa  held  that  damages  by  a  failure  to  perform  a  con- 
tract, to  deliver  5,000  bushels  of  malt,  were  not  waived  nor 
released  by  a  subsequent  contract  for  the  delivery  of  3,000 
bushels  ;  and  the  general  doctrine  is  laid  down,  "  that  when- 
ever a  right  of  action  has  once  vested  in  a  party,  it  can  only 
be  destroyed  by  a  release  under  seal  or  by  the  receipt 
of  something  in  satisfaction  of  the  wrong  done."  But 
when  the  action  is  trover  for  the  converaion  of  pro^jerty, 
the  return  and  acceptance  of  the  property  has  always 
been  effective  in  mitigation  of  damages,  even  though  the 
technical  i-ight  of  action  may  still  exist,  and  when  the  only 
evidence  of  conversion  is  a  demand  and  i*efusal  it  seems 
reasonable  that  the  wrong  may  be  waived  by  a  delivery  and 
acceptance  of  the  property,  although  there  are  expressions 
in  the  books  to  the  contrary.  It  cannot  be  very  material  in 
this  case  to  determine  this  question.  In  Boionian  v.  TeaU 
(23  Wend.,  306),  it  was  held  that  the  acceptance  of  goods 
in  a  damaged  state  was  not  a  bar  to  an  action  for  daniages 
occasioned  by  the  previous  negligence  of  a  carrier  in  resjDect 
to  the  goods  but  might  be  given  in  mitigation  of  damages. 
In  this  case  if  the  views  before  expressed  are  correct  the 
plaintiff  must  be  regarded  as  accepting  the  property  by 
resuming  dominion  and  control  over  it  before  the  loss,  and 
hence  if  an  action  could  be  maintained  at  all  it  would  only 
be  for  nominal  damages.  We  have  been  referred  to  no 
authority  which  would  justify  a  recovery  for  the  value  of  the 
property  under  the  circumstances  developed  in  this  case. 
The  facts  of  the  countermand  and  taking  the  order  from  the 
Pittsburg  agents  for  the  delivery  of  the  trunks  at  Chicago 
are  not  found,  but  as  they  were  proved  by  undisputed  evi- 
dence and  are  material,  it  was  error  in  law  to  refuse  to  find 
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them  on  request,  and  these  facts  may  be  treated  as  in  the 
case.  The  loss  was  a  severe  one  but  it  was  caused  by  an  act 
which  is  denominated  an  act  of  God,  for  which  no  one  is 
responsible,  and  I  have  never  been  able  to  see  any  pmpriety 
in  reason  or  in  law  for  visiting  the  calamity  on  the  defend- 
ant It  is  proper  to  say  that  a  majority  of  the  court  are  of 
the  opinion  that  the  finding  that  there  was  a  eoiiv^ersion  at 
Philadelphia  was  justified,  but  that  the  plaintiff  resumed 
control  of  his  baggage  and  can  recover  only  nominal  dam- 
ages, and  all  concur  except  Folgeb,  J.,  in  that  branch  of 
the  opinion. 

The  judgment  should  be  I'eversed  and  a  new  trial  granted, 
costs  to  abide  the  result. 

Rapallo,  J.,  concui"s  ;  Milleb,  J.,  concurs  in  result ; 
Andrews,  Earl  and  Danforth,  JJ.,  concur  on  ground  of 
convei'sion  and  sulisequcnt  resumption  and  for  nominal  dam- 
ages only  ;  Folgeb,  J.,  dissents,  stating  his  grounds  there- 
for as  follows : 

I  perceive  nothing  now  in  the  case  which  I  did  not  find 
there  when  I  wrote  the  opinion  repoi'ted  in  49  New  York, — 
I  mean  nothing  upon  the  main  question  in  the  case.  As  the 
trier  of  the  facts  has  now  found  that  there  was  not  a  reason- 
able excuse  for  the  refusal  to  yield  up  to  the  plaintiff  his 
property  on  his  demand,  it  would  follow  in  accordance  with 
my  views  then  given  that  there  wiis  a  conversion  and  liability 
of  the  defendant  It  is  said  that  there  was  a  resumption  of 
the  property  by  the  plaintiff.  Not  so.  There  was  a  willing- 
ness shown  by  him  to  resume  it ;  but  the  defendant  never 
gave  it  all  back  to  him.  I  therefore  dissent  fi-ora  the  views 
of  the  opinion  just  read  by  the  chief  judge. 

There  is  a  minor  question  which  was  not  in  the  case 
before ;  but  as  the  result  reached  by  the  prevailing  opinion 
makes  it  needless  to  consider  it,  I  express  no  view  as  to  it 

Judgment  reversed. 
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Benjamin  Mater,  Plaintiff  in  Error,  v.  The  People  op 
THE  State  of  New  York,  Defendant  in  Error. 

Where  upon  the  trial  of  an  indictment  for  obtaining  goods  on  credit,  by- 
means  of  false  representations  on  the  part  of  the  prisoner,  as  to  his 
responsibility,  the  representations  charged,  their  falsity,  anil  the  know!* 
edge  of  the  accused  that  they  wei*e  false  is  established,  the  allegation 
that  they  wei-e  matle  with  intent  to  defraud  may  be  supi>orted  by  proof 
of  dealings  of  the  prisoner  with  pai'ties  other  than  the  complainant,  such 
as  purchases  matie  upon  the  faith  of  similar  representations,  which  tend 
to  show  a  fraudulent  scheme  to  obtain  property  by  devices  similar  to 
those  practiced  upon  him,  pix)vided  the  dealings  are  sufficiently  con- 
nected in  point  of  time  and  character,  to  authoiize  an  inference  that  the 
pui-chase  from  the  complainant  was  made  in  pursuance  of  the  same 
general  pm'pose. 

Bo,  also,  similar  representations  made  by  the  prisoner  to  creditors,  from 
whom  goods  had  been  previously  purchased  by  him,  although  no  gootis 
were  obtained  by  means  of  the  rejiresentations,  may  be  proved  when 
evidence  has  been  given  tending  to  show  that  he  was  at  the  time  mak- 
ing fraudulent  disposition  of  the  goods  purehased. 

Such  testimony  is  i-elevant,  not  as  bearing  upon  the  question  whether  the 
prisoner  made  the  representations  charged,  but  as  tending  to  show  a 
motive  in  pursuance  of  the  general  fraudulent  scheme,  to  quiet  the 
ci-editors  and  retain  control  of  the  goods,  so  as  to  continue  the  fraudulent 
disposition  of  them. 

Upon  the  trial  of  such  an  indictment,  S.,  a  witness  for  the  pi-osecution, 
was  asked  on  cross-examination  as  to  a  convei'sation  witli  one  M.  On 
redirect-examination  he  testified  to  statements  made  to  him  by  M.  in 
that  convei'sation,  to  the  effect  that  the  prisoner  abd  his  partner  had 
done  a  great  wrong.  M.  was  thercafter  called  as  a  witness  for  the 
prisoner,  and  gave  material  testimony  of  statements  ma<le  by  the  prose- 
cutor, contradicting  his  testimony,  and  tending  to  show  the  prisoner's 
innocence ;  he  also  positively  contradicted  the  testimony  of  S.  On  his 
'  cross-examination  he  was  asked  if  he  had  not  said  to  any  body  that  the 
piTSoner  and  his  partner  had  been  guilty  of  a  greAt  wi*ong,  also  if  he 
had  not  said  that  they  had  acted  as  thieves,  these  questions  wei-e 
objected    to,   objection  overruled  and  exception  taken;    the  witness 

.  answered  in  substance  that  he  did  not  remembei'.  Held  (Cuubch,  Ch. 
J.,  and  Danfobth,  J.,  dissenting),  that  the  allowance  of  the  questions 
was  not  error. 

'  (Argued  February  27,  1880 ;  decided  March  19,  1880.) 

Error  to  the  General  Term  of  the  Supreme  Court,  in  tlie 
first  judicial  department,  to  review  judgment  affirming  a 
judgment  of  the  Court  of  Oyer  and  Terminer,  in  and  for 
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the  county  of  New  York,  entered  upon  a  verdict  convicting  the 
plaintiff  of  the  crime  of  obtaining  goods  by  false  pretences. 
The  material  facts  are  set  forth  in  the  opinion. 

Amasa  J.  Parker,  for  plaintiff  in  error.  The  court  erred 
in  receiving  in  evidence  an  alleged  conversation  had  subse- 
quent to  the  alleged  purchases  from  the  witness,  and  not  at 
the  time  of  the  sale  to  induce  credit.  (I^eople  v.  Uai/neSf 
14  Wend.,  547;  People  v.  Tampkms,  1  Parker  Cr.,  224; 
Itanney  v.  People,  22  N.  Y.,  413.)  The  learned  judge  erred 
in  allowing  the  prosecution  to  give  in  evidence  under  the 
objection  and  exception,  statements  made  by  the  plaintiff  in 
error,  in  February,  1876,  in  order  to  obtain  credit  from 
parties  other  than  the  complainant.  {BielUchoffsky  v.  People, 
3  Hun,  40;  60  N.  Y.,  616;  Weyman  v.  People,  4  Hun, 
511;  62  N.  Y.,  623;  Coleman  v.  People,  55  id.,  81;  People 
V.  Justices  of  Special  Sessions,  10  Hun,  158.)  The  court 
erred  in  allowing  the  prosecuting  officer  to  ask  the  witness, 
Ferdinand  Mayer,  if  he  had  said  that  plaintiff  in  error  and 
Hirsch,  had  done  a  great  wrong,  meaning  the  failure  of 
Hirsch  &  Mayer,  and  had  acted  as  thieves.  (Stokes  v.  Peo-^ 
pie,  53  N.  Y.,  164-183;  Coleman  v.  People,  58  id.,  555; 
People  y.Evers,  3  Hun,  716,719;  63  N.  Y.,  625;  People 
V.  Gonzales,  35  id.,  59;  Vardervoost  v.  Gould,  36  id.,  644; 
Anderson  v.  Rome,  54  id.,  334;  People  v.  Casey,  72  id., 
393.)  It  is  only  as  pai-t  of  the  res  gesta,  that  evidence 
of  other  acts  can  be  received  in  a  criminal  «ase  to  show  the 
intent.  (2  Best  on  Evidence  [Wood's  ed.,  1876],  876,  88 
note  ;  Reg.  v.  Oddy,  5  Cox  C.  C,  210,  215;  Copperman  v. 
People,  56  N.  Y.,  594;  People  v.  Corbin,  56  id.,  363,  365; 
Coleman  v.  People,  hh  id.,  82,  90;  4  C.  H.  Recorder,  143^ 
147.)  In  such  cases,  only  prior  acts,  never  subsequent  acts, 
can  be  inquired  into.  {Rex  v.  Francis,  12  Cox  C.  K.,  612; 
Uitchcol^s  Case,  6  C.  H.  Rec,  43;  King  v.  Parsons,  1  Wm. 
Black,  932;  Rex  v.  Roberts,  1  Camp.,  399.)  Such  evidence 
could  not  fail  to  mislead  the  jury,  and  it  will  be  assumed 
that  it  did  so.     {Goieman  v.  People,  58  N.  Y.,  555.) 
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JSenj.  K.  Phelps^  for  defendant  in  eiTor.  On  a  trial  for  a 
criminal  offence  other  offences  of  a  fiimilar  character  may  be 
proved,  if  they  tend  to  show  the  quo  anirno  of  the  offence  in 
question,  although  they  may  also  tend  to  show  the  accused 
has  committed  another  indictable  crime.  (1  Whart.  Amer. 
Grim.  Law  [6th  ed.],  §  649;  3  Greenl.,  §  15;  Steph.  Dig.  of 
Evi.,  art.  11  [May's  ed.],  56;  Id,  art.  12,  p.  61;  Rex  v. 
Robert,  3  Camp.,  399;  Rex  v.  EUis,  6  Bam.  &  Cress., 
145;  Defrese  v.  State,  1  Green  C.  R.,  356;  Rex  v.  Davis,  6 
Car.  &  Payne,  177;  Rex  v.  Wylie,  1  N.  R.,  94;  Rex  v.  Doa- 
sett,  2  Car.  &  Kir.,  306;  Gam.  v.  Choate,  105  Mass.,  459; 
Dunnes  Case,  1  Moo.  C.  C,  146;  Rex  v.  Oddy,  2  Den.  C. 
C,  264;  Rex  v.  Foster,  Dear.,  456;  Bottomly  v.  U.  S.,  1 
Story,  135;  The  State  y.  Williams,  2  Rich.,  418;  Wood  v. 
U.  S,  16  Pctei-s,  360;  Reg.  v.  Ridiardson,  8  Cox  C.  C,  448; 
Reg.  V.  Frances,  12  id.,  612;  Reg.  v.  Cbopc?',  L.  R.  [12  Q.  B.], 
19;  Reg.  v.  Geering,  18  L.  J.  [M.  C],  215;  Stout  v.  People, 
4  Park.  C.  C,  71;  People  v.  Wood,  3  id.,  681;  Gam.  y.Fa^^ 
rigan,  44  Pcnn.  St.,  386;  Gom.  v.  Price,  10  Gray,  472; 
Gom.  V.  /Sto;ie,  4  Met.,  43;  Gom.  v.  Cbc,  115  Mass.,  481;, 
jOom.  V.  Eastman,  1  Cush.,  189;  Hitehcocl^s  Gase,  6  C.  H. 
Rcc,  43;  Gora.  v.  TwoAerman,  10  Gray,  179;  Gopperman 
V.  7%e  Peojjfe,  56  N.  Y.,  591;  Biellsdioffsky  v.  TY/e  PcqpZe, 
3  Hun,  40;  Weymany.  The  People,  4  id.,  511.)  The  evi- 
dence received  in  this  case  was  not  too  remote  from  the  trans- 
action for  which  the  defendant  was  on  trial.  {Willis  Gase, 
10  Hun,  158;  Gam.  v.  Edgerly,  10  Allen,  186;  Rex  v.  Balls, 
1  Moo.  C.  C,  470;  Reg.  v.  J^isbett,  6  Cox  C.  C,  320;  State 
V.  William  Ford,  3  Strob.  [S.  C.},  517;  Goppermjari s  Ga^se, 
56  N.  Y.,  591.)  The  limit  of  impeaching  questions  on  cross- ' 
examination  is  largely  within  the  discretion  of  the  trial  court 
{Gasey  v.  People,  72  N.  Y.,  393-399;  People  v.  Broim,  72 
id.,  573.) 

^  Rapalix),  J.  The  representation  charged  in  the  indict- 
ment was,  in  substance,  that  the  defendant's  firm  of  HiiBch  & 
Mayer  had,  on  the  1st  of  January,  1876,  balanced  its  books 


1880.]  Maybr  d.  The  Pboplb.  367 

Opinion  of  the  Court,  per  Rapaux),  J. 

and  taken  an  account  of  stock,  and  that  its  assets,  consisting 
of  cash,  merchandise,  bills  receivable  and  live  accounts, 
exceeded  its  liabilities  by  the  sum  of  $25,000.  The  pros- 
ecutor testified  to  the  making  of  the  representations  by- 
Mayer,  on  the  28th  of  January,  1876,  and  to  the  axle  of  goods 
to  Hii^sch  &  Mayer  on  that  day,  on  the  faith  of  such  repre- 
sentations. It  appeared  in  evidence  that  the  firm  failed  early 
in  April,  1876,  largely  insolvent ;  that  its  books  had  never 
been  balanced,  and  an  examination  of  the  bool^  disclosed 
that  the  firm  had  long  been  insolvent,  the  drafts  of  the  mem- 
bers for  their  personal  expenses  having  far  exceeded  their 
capital  and  profits,  and  that  a  large  deficiency  in  the  assets 
existed ^n  the  1st  of  Januaiy,  1876;  that  the  greater  part 
of  its  liabilities,  existing  at  the  time  of  its  failure,  had  been 
contracted  between  January  1st  and  April  7,  1876,  and 
that  at  the  last  mentioned  date  its  debts  exceeded  its  appa-. 
rept  assets  by  upward  of  $70,000. 

The  actual  financial  condition  of  the  firm  was  not  the  sub- 
ject of  much  controversy  on  the  trial,  but  the  defense  rested 
mainly  upon  a  denial  of  the  making  of  the  I'epresentations, 
and  of  the  knowledge  of  the  defendant  of  the  state  of  the 
accounts  of  the  firm. 

'Evidence  was  introduced,  on  the  part  of  the  prosecution, 
in  respect  to  the  dealings  of  the  firm  between  January,  1876, 
and  the  time  of  the  failure.  The  prosecutor  testified,  with- 
out objection,  to  two  sales  of  goods  made  by  him  to  Hii'sch 
&  Mayer,  subsequent  to  that  charged  in  the  indictment,  viz. : 
on  the  eleventh  and  fifteenth  of  Fcbruaiy,  and  that  on  the 
last  occasion  the  defendant  declared  that  the  statement  he 
had  previously  made  was  correct.  John  H.  Rhodes,  a  wit- 
ness on  the  part  of  the  prosecution,  then  testified  to  a  sale 
of  goods  by  his  firm  of  Ehodes,  Grosvenor  &  Co.  to  Hirsch 
k  Mayer,  in  the  latter  part  of  March,  1876,  and  being 
inten'ogated  as  to  the  conversation  which  then  took  place 
between  him  and  the  defendant,  the  inquiry  was  objected  to 
as  too  remote,  and  the  court  held  it  inadmissible  on  the 
question  of  intent,  as  the  case  then  stood,  anditwassus- 
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pended  until  witnesses  to  iiitenuediate  transactions  should  be 
called.  The  witness  was  then  askeji  what  was  said  by  Mayer 
orbyHirsch,  in  his  presence,  as  to  the  amount  of  their  stock 
on  the  first  of  January,  and  the  court  permitted  this  question 
to  be  put  for  the  pni-pose  of  showing  the  condition  of  the 
firm  on  the  first  of  January,  and  for  that  purpose  only.  An 
exception  was  tiiken  to  this  ruling,  but  we  see  no  good  objec- 
tion to  the  evidence,  it  being  competent  as  an  admission 
of  the  defendant,  for  the  purpose  of  showing  the  amount  of 
stock  on  hand  at  the  time  referred  to.  Joseph  F.  Low  was 
then  called  as  a  witness,  and  testified  to  a  sjile  of  goods  by 
him  to  the  defendant,  on  the  31st  of  January,  1876  ;  that 
he  declined  to  deliver  the  goods  without  a  statement  of  the 
condition  of  defendant's  firm,  and  that  defendant  then  stated 
that  he  had  a  good  sound  capital  of  $25,000,  and  would 
make  a  statement  in  detail  if  desired.  This  evidence  was 
not  objected  to.  The  prosecution  then  proved,  without 
objection,  by  Ezra  C.  Dillingham  a  sale  made  by  him  to 
defendant,  on  the  14th  of  February,  1876,  on  his  statement 
that  he  was  perfectly  good,  and  further  sales  on  the  same 
statement  on  the  twenty-first  of  February,  and  firet  of  March 
and  twcnty-firat  of  March.  The  witness  was  then  interro- 
gated as  to  the  statement  made  to  him  by  the  defendant  in 
April,  a  few  days  before  his  failure,  as  to  hiij  financial  condi- 
tion, and  this  was  objected  to  as  immaterial  and  incompetent, 
and  too  remote,  on  the  ground  that  no  property  was  parted 
with  at  the  time.  This  objection  was  overruled,  and  an 
oxcci)tion  taken,  and  the  witness  then  testified  that  he  said 
to  defendant  that  he  had  heard  rumors  of  the  failure  of  his 
firm,  and  defendant  replied  that  there  was  nothing  in  it, 
that  witness'  claim  was  good  and  would  be  paid,  and  he 
need  have  no  fear  as  to  the  future.  Defendant's  counsel 
moved  to  strike  out  this  evidence  as  not  bearing  upon  the 
question  of  fraudulent  intent  in  January.  The  motion  was 
denied,  and  an  exception  taken. 

The  same  line  of  inquiry  was  pursued  with  other  witnesses, 
under  exceptions  taken  by  the  defendant's  counseL-    Carl 
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Voight  was  allowed  to  testify  to  a  statement  of  dofeudant  on 
the  twenty-second  of  March,  Jis  to  his  condition,  the  sale  to 
him  by  that  witness  havin<;  been  made  on  the  thirteenth  of 
March,  and  the  goods  delivered  on  his  proinLse  to  jnake  a 
statement.  The  statement  made  on  the  twenty -second  cor- 
responded suh^tantially  with  that  charged  in  the  mdletment, 
bat  was  more  in  detail.  Tlio  witness  Rhodes  was  recalled, 
and  testified  to  a  substantially  similar  statement  in  the  latter 
part  of  March,  as  to  the  condition  of  the  firm  on  tlie  first  of 
January  ;  but  the  sale  by  Rhodes  had  been  completed  long 
before  the  making  of  the  statement.  Alfred  Woodbridge 
was  allowed  to  be  asked  as  to  representations  in  January, 
after  a  s:ile  and* delivery  of  goods.  The  point  raised  by  all 
these  exceptions  is  substantially  the  same.  It  does  not  con- 
trovert the  general  rule  that  cotemporaneous  i)urchases,  mado 
on  the  faith  of  representations  similar  to  those  made  to  the 
prosc^eutor,  may  be  shown  as  bearing  on  the  quc^stion  of 
intent,  but  is,  that  they  do  not  fall  within  the  rule,  for  the 
reason  that  the  representations  proved  were  made  after  the 
goods  had  been  obtained,  and  no  goods  were  obtained  by 
means  of  the  representations ;  and  the  fui-lher  point  as  to 
some  of  them,  at  least,  that  they  were  made  so  long  after 
the  purchase  from  the  prosecutor  that  they  cannot  be  treated 
as  cotemporaneous. 

As  to  the  question  of  time,  we  think  that,  under  the  cir- 
cumstances of  the  case,  it  wjis  not  too  remote.  The  pur- 
chase from  the  prosecutor  was  made  in  tlio  latt(  r  part  of 
January,  the  twenty-eighth,  and  the  failure  was  April  seventh. 
The  i-eprcsentations  to  others  were  made  dur'iig  tliis  internal ; 
and  the  theory  of  the  prosecution,  in  support  of  which  the 
evidence  was  offered,  was  that  during  all  this  period  the 
defendant,  or  ho  and  his  partner,  M-erc  acting  in  pursuance 
of  a  scheme  to  obtain  property  by  means  of  fal3e  representa- 
tions as  to  their  solvency,  and  by  keeping  up  their  credit, 
with  intent  to  convert  the  property  to  their  own  use,  and 
defraud  the  vendors  of  its  value. 

The  evidence  shows  that  the  firm  was  insolvent  at  and 
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before  the  time  when  the  defenduut  made  the  purchase  from 
the  prosecutor,  and  we  thuik  that  its  dealings  between  that 
time  and  the  day  when  the  fact  of  its  msolvency  became 
public,  a  period  of  a  little  over  two  months,  were  a  proper 
subject  of  investigJition,  for  the  purpose  of  ascertaining 
whether  they  disclosed  the  scheme  and  intention  charged. 
If  it  existed. in  resi)ect  to  the  other  purchases  made  during 
the  period  in  question,  it  may  be  inferred  that  tlie  purchase 
set  forth  in  the  indictment  was  a  part  of  the  same  fraudulent 
plan. 

The  main  reliance  of  the  defendant's  counsel  at  the  trial 
appears  to  have  been  upon  the  point  that  no  goods  were 
obtained  by  means  of  the  representations  now  under  consid- 
eration, the  goods  having  been  obtamed  before  the  represen- 
tations were  made,  and  that  therefore  they  did  not  tend  to 
show  a  fraudulent  intent,  and  were  irrelevant.  In  passing 
upon  this  question  it  is  nece&saiy  to  look  at  the  whole  case, 
for  even  if  enough  had  not  been  shown  at  the  time  the  evi- 
dence was  admitted,  to  render  it  material,  yet  if  the  subse- 
quent proofs  showed  its  materiality,  the  question  became 
merely  one  of  the  order  of  proof,  and  no  error  was  com- 
mitted. The  objection,  it  must  be  observed,  is  rather  to  the 
relevancy  than  to  the  competency  of  the  evidence.  It  con- 
sisted of  the  declamtions  of  the  defendant  himself,  which 
are  in  general  competent,  and  the  objection  that  they  tended 
to  prove  him  guilty  of  a  crime  other  than  that  charged  in 
the  indictment,  does  not  exist  in  respect  to  these  declara- 
tions, for  the  very  ground  of  the  objection  made  is  that 
they  do  not  tend  to  establish  any  such  crime,  inasmuch  as 
they  were  not  made  for  the  purpose  of  obtaining  goods,  and 
no  goods  were  obtained  by  their  means.  To  test  their 
relcvancj'  the  position  of  the  parties  at  the  time  must  be  con- 
sidered. The  prosecutor  proved  that  goods  had  been 
obtained  from  him  by  representations  of  solvency  shown  to 
have  been  false.  The  defendant  denied  the  representations 
and  denied  any  intent  to  defraud,  alleging  his  ignorance  of 
the  state  of  his  books.     It  was  shown  that  the  defendant 
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went  on  continuously  during  the  months  of  January,  Feb- 
ruary and  March  purchasing  goods  on  credit,  and  in  several 
instances  that  the  purchases  were  made  on  representations 
similar  to  those  alleged  by  the  prosecutor  to  hflve  been  made 
to  him  and  that  dming  that  period  upwards  of  $70,000 
worth  of  ^oods  were  purchased.  Testimony  was  given  that 
some  of  these  goods  were  sent  to  auction  in  the  name  of  a 
third  party  and  othera  were  sent  to  relatives,  and  large  pay- 
ments of  money  were  made  to  them  and  that  at  the  time  of 
the  failure,  on  the  seventh  of  April,  but  $2,000  or  $3,000 
worth  of  goods  remained  on  hand  and  the  entire  assets  of 
the  firm  amounted  apparently  to  only  $6,500  while  its 
indebtedness  was  upwards  of  $80,000.  The  defendant's 
partner  estimated  the  assets  at  $11,000  and  the  debts  at 
$79,000.  The  large  deficit  existing  on  the  defendant's  own 
showing  is  not  accounted  for  in  any  satisfactory  manner,  and 
even  the  large  sums  charged  in  the  books  to  the  partners  jis 
drawn  out  by  them  are  not  sufficient  to  cover  it.  If  the 
testimony  on  the  part  of  the  prosecution  is  to  Ix)  credited  it 
is  impossible  to  conceive  that  duruig  the  latter  pai-t  of  this 
period  the  defendant  could  have  been  ignorant  of  the  fact, 
not  merely  that  the  firm  was  hopelessly  insolvent  l)ut  that  it 
was  utterly  rotten  and  worthless.  The  evidence  objected  to 
showed  that  notwithstanding  all  this,  he  continued,  down  to 
the  very  close  to  assure  his  creditoi-s  that  it  was  perfectly 
solvent  and  that  they  need  have  no  apprehension  as  to  the 
payment  of  their  claims.  It  is  true  that  in  the  instances 
objected  to,  these  statements  were  not  made  for  the  purpose 
of  obtaining  more  goods,  for  that  might  hiive  been  difficult, 
but  it  is  equally  clear  that  the  motive  may  have  been  to 
quiet  the  creditors,  and  retain  control  of  the  goods,  so  as  to 
continue  the  fraudulent  disposition  of  them,  and  this  would 
tend  to  show  that  they  had  been  acquired  vriih  that  end  in 
view.  We  cannot  say  as  matter  of  fact  that  the  dispositions 
made  of  the  goods  during  this  intei-val  were  fraudulent,  and 
it  is  not  necessary  that  we  should  so  say.  It  is  enough  that 
the  prosecution  gave  evidence  tending  to  establish  that  fact, 
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and  it  was  entitled  to  give  any  further  evidence  which  on 
that  theory,  if  sustained  by  the  jury,  would  throw  light 
upon  the  intent  willi  which  the  goods  were  purchased.  The 
evidence  wn^  consistent  with  a  fraudulent  scheme  to  obtain 
goods  without  payment,  by  false  representations  of  solvency, 
and  to  delay  exposure  of  the  fraud  by  further  false  state- 
ments, until  th(;y  could  be  effectually  dis[)Osed  of,  and  we 
cannot  hold  that  it  was  so  irrelevant  that  its  admission  was 
error. 

,  The  mischief  to  be  guarded  against  in  the  reception  of 
this  tcjstiniony,  was  that  the  jury  might  consider  it  in  deter- 
minmg  the  controverted  question  whether  the  defendant  in 
fact  made  the  representalions  charged,  to  the  prosecutor. 
It  would  not  have  been  proper  to  admit  it  on  that  issue,  and 
it  was  not  so  admitted.  On  the  contrary,  at  the  request  of 
the  defendant's  counsel,  the  jury  was  expressly  cautioned  by 
the  couit  that  the  testimony,  as  to  representations  made  to 
othei-s  had  no  proper  relation  to  the  question  whether  or 
not  those  testified  to  by  the  prosecutor  were  made  to  him, 
and  th;it  it  was  admitled  on  the  question  of  intent  solely, 
and  the  ground  upon  which  it  wits  admitted  on  that  question 
Wiis  very  clearly  explained  to  the  jury  in  the  charge,  and 
they  were  instructed,  if  they  did  not  believe  the  representa- 
tions to  others  to  be  part  of  a  general  pui-posc  or  scheme  to 
obtain  goods  fraudulently,  to  disrc»gard  them,  and  not  to  con- 
sider them  as  indc^peiident  acts,  or  permit  them  to  work  a 
mere  prejudice  against  the  accused. 

lixception  waa  alsoiaken  to  the  admission  in  evidence  of 
a  representation  to  James  Low  on  the  3d  of  February,  1876, 
by  defendant,  that  he  had  in  his  business  $25,000,  and  was 
good  for  all  he  wanted  to  buy,  by  means  of  which  represen- 
tation he  obtained  the  delivery  of  goods  he  had  bought  a 
day  or  two  before.  This  was  the  same  kind  of  evidence 
which  had  been,  at  a  previous  stage  of  the  trial,  received 
without  objection,  and  the  transaction  was  within  a  few 
days  of  that  with  the  prosecutor,  and  the  representation  w:is 
Bubstantially  the  same  alleged  to  have  been  made  to  him. 
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We  find  no  error  in  its  admission  for  the  reasons  already 
stated.  The  authorities  relating  to  the  admission  of  this 
description  of  evidence,  as  bearing  upon  the  question  of 
intent,  were  examined  in  the  case  of  TJie  People  v.  Shulma% 
and  are  referred  to  m  the  opinion  of  Earl,  J.,*  and  although 

*The  following-  is  that  portion  of  the  opinion  of  Earl,  J.,  in  The  Peopls    '     Note.     I 
V.  JSJmltnaTit  i-eferred  to  as  concun-od  in  by  the  court  (Rep.) :  '    i  ko   ?86' 

**  Betbi-e  a  person  can  be  convicte<l  under  our  statute  as  to  false  pretences 
(2  II.  S. ,  677,  }  53),  it  must  be  provetl  that  he  intended  to  cheat  or  defraud ; 
that  ho  made  the  false  pretences  designedly  to  obtain  pmperty,  and  that 
he  did  obtain  property  by  means  of  such  pretences,  so  niado,  and  all  evi- 
dence, legitimately  tending  to  pi*ove  these  matters,  is  com i>e tent  upon  the 
triaJL  The  intent,  motive,  and  knowledge  of  the  prisoner  are  projier  sub- 
jects of  investigation,  and  they  may  be  found  by  evidence  of  all  the 
circumstances  attending  the  criminal  transaction,  or  by  the  declarations 
and  conduct  of  the  prisoner,  both  before  and  after. 

**  In  Wharton's  American  Criminal  Law  (6th  ed. ,  $  649),  it  is  said :  <  Where 
the  scienter  or  qwo  animo  is  requisite  to  and  constitutes  a  necessary  and 
essential  part  of  the  crime  with  which  the  pei'son  is  charged,  and  prbof  of 
such  guilty  knowledge  or  malicious  intention  is  indispensable  to  establish 
hiB  guilt  in  regard  to  the  transaction  in  question,  testimony  of  such  acta, 
conduct,  or  declarations  of  the  accused  as  tend  to  establish  such  knowledge 
or  intent  is  competent,  notwithstanding  they  may  ccmstitute  in  law  a  dis- 
tinct crime.*  And  3  Greenleaf  on  Evidence  (j  13),  has  the  following :  •  In 
the  proof  of  intention  it  is  not  always  necessary  that  the  evidence  should 
apply  directly  to  the  particular  act  with  the  commission  of  which  the  party  * 
is  charged,  for  the  unUwful  intent  in  the  particular  case  may  well  be 
inferi'ed  from  a  similar  intent  prove<i  to  have  existe<i  in  other  transactions 
done  before  or  after  that  time.*  And  in  Stephens'  Digest  of  Evidence 
(May's  ed.,  p.  56),  the  rule  is  laid  down  as  follows :  '  When  thei-e  is  a 
question  whether  a  person  said  or  did  somethinir,  the  fact  that  he  said  or- 
did  so:n(5 thing  of  the  same  sort  on  a  different  oH-usion  may^be  proved,  if 
it  shows  the  existence  on  the  occasion  in  question  of  any  intention,  knowl- 
^g^t  good  or  bad  faith,  malice,  or  other  state  of  mind,  or  of  any  state  of 
body  or  bodily  feeling,  the  existence  of  which  is  in  i^^-^ue  or  is  deemed  to 
be  relevant  to  the  issue.'  And  at  page  sixty-one  the  same  author  says : 
'  Wb<!n  there  is  a  question  whether  an  act  was  accidental  or  intentiocal,  the 
fact  that  s!i<'>h  act  formed  part  of  a  series  of  similar  occmrences,  in  each 
of  which  th'3  psraon  doing  the  act  was  conceimed,  is  deemed  to  be  rele- 
vant.'   (See.  aUo,  I  Greenleaf  on  Ev.,  $  53  and  notes.) 

'*  These  citations  from  authors  of  acknowledged  repute  have  abMndant 
support  in  decided  cases,  and  are  snfiicient  to  show  the  general  rules  of 
evidence  which  we  are  called  upon  to  con^der.  They  have  been  applied 
to  a  large  variety  of  cases.  In  the  trial  of  a  pei-son  charge<i  with  passing 
count«rf«*it  money,  proof  is  always  received  to  show  that  the  prisoner  on 
other  occasions,  both  before  and  after  the  time  named  in  the  indictment* 
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in  that  case  there  was  a  diiference  of  opinion,  that  difference 
related  to  the  details  of  the  evidefice  admitted,  rather  than 
the  general  principle  involved.  The  court,  with  the  excep- 
tion of  FoLGER,  Miller  and  Earl,  JJ.,  were  of  the  opinion 
that  some  at  least  of  tl\e  testimony  was  improperly  admitted, 
as  proper  for  the  consideration  of  the  jmy  on  the  question 
of  the  knowledge  of  the  defendant  of  the  falsity  of  the  repre- 
sentations charged.  The  representations  to  the  prosecutor 
in  that  case  were  made  on  the  18th  of  January,  1876.     Some 

pajBsed  other  counteiieit  bills.  On  the  trial  of  a  pei'son  charged  ^th 
receiving  stolen  goods,  it  may  be  shown  that  before  and  after  the  time  of 
the  alleged  crime  he  received  other  stolen  goods  from  the  same  party ;  and 
the  same  kind  of  evidence  has  been  received  upon  trials  for  embezsde- 
ment.  (Hex  v.  Davis,  6  Car.  &  P.,  177  ;  Dunn's  Case,  1  Moody's  C.  C, 
146  ;  Hex  v.  BallSy  id.,  470 ;  Jieg.  v.  Richardson,  8  Cox  C.  C,  448 ;  Cow*. 
V.  PricSf  10  Gray,  472 ;  C&ni,  v.  Tuckerman,  id.,  179 ;  Coppennan  v.  The 
People,  56  N.  Y.,  591.)  And  the  same  class  of  evidence  has  been  received 
upon  trials  for  obtaining  property  by  false  pretences :  (Jteg.  v.  Fhrancis, 
12  Cox  C  C,  612 ;  Com.  v.  Stone^  4  Mete  ,  43 ;  Com.  v.  Eastman,  1  Cush., 
189 ;  Cam.  v.  Coe,  115  Mass.,  481 ;  Bielschofsky  v.  The  Pwpie,  3  Hon, 
40 ;  affd.  60  N.  Y.,  616 ;  Weyman  v.  The  People,  4  Hun,  511;  affd.  62  N.  Y., 
623.)  In  iStone's  Case,  Shaw,  Ch.  J.,  speaking  of  this  kind  of  evidence, 
said  :  *  This  is  an  exception  to  the  genei'al  rule  of  evidence.  But  it  must 
be  considered  that  it  is  to  prove  a  fact  not  provable  by  direct  evidence ; 
that  is,  a  guilty  knowledge  and  purpose  of  mind,  which  can  raixjly  be 
proved  by  admissions  or  declarations,  and  can  in  general  be  piwed  only 
by  exteraal  acts  and  conduct.  The  case  is  strictly  analogous  to  the  rule 
in  relation  to  the  pi'oof  of  scienter  on  a  charge  of  passing  counterfeit  bilk 
or  coins.'  In  Eastman*s  Case,  Dbwby,  J.,  said :  •  Evidence  of  other  pur- 
chases of  goods  than  those  charged  in  the  indictment,  made  by  the 
defendants  from  other  pei'sons  during  the  month  of  March,  1844,  under 
similar  circumstances  with  the  transactions  charged  in  the  indictment, 
was  admissible  for  the  purpose  of  showing  the  nature  of  the  bu^ine^  of 
the  defendants,  and  the  extent  of  the  purchases  made  by  them,  and  also 
as  bearing  upon  the  &a7ia  ./Z^  character  of  the  dealings  of  the  defendants 
with  the  particular  individuals  alleged  to  be  defrauded.'  In  Wyman*s 
Case,  Judge  Davibls  lays  down  the  rule,  as  follows :  •  Where  goods  have 
been  obtained  by  means  of  fraudulent  representations,  it  has  been  held 
that  as  the  intent  is  a  fact  to  be  arrived  at,  it  is  competent  to  show  that  the 
party  accused  was  engaged  in  other  similar  fi*auds  about  the  same  time  • 
provided  that  the  transactions  are  so  connected  as  to  time,  and  so  similar  in 
other  relations,  that  the  same  motive  may  reasonably  be  imputed  to  them 
all.' 

«  And  the  same  role  of  evidence  has  been  applied  in  civil  actions.    In 
Allison  V.  MaUhieu  (3  J.  R.,  234),  an  action  of  trover,  for  goods  fnador 
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of  the  representations  to  pther  parties  were  made  in  March, 
1876,  and  were  different  from  those  made  to  the  prosecutor, 
and  it  was  held  that  the  falsity  of  these  did  not  tend  to  show 
that  those  made  in  the  January  previous  were  then  known 
to  the  dcfcndsmt  to  be  false.  But  on  the  main  proposition 
discussed  in  the  opinion  of  Eael,  J.,  there  was  no  material 
disagreement.^  The  disagreeijient  was  rather  in  respect  to 
the  application  of  the  principle  of  the  cases  cited  in  his 
opinion,  to  the  caso  then  ip  hand,  and  I  understand  all  the 

lently  purchased  of  the  i>Ijuntiff  October  1, 1804,  the  plaintiff  "^as  permitted 
to  show  purchases  of  g^oods  of  two  other  pei-sons,  by  similar  repi*esentationSy 
on  the  5th  day  of  November,  1804.  '  In  Cary  v.  Hotailing  (1  Hill,  311),  the 
action  was  replevin  to  i-ecover  property  claimed  to  have  been  obtained  of 
the  plaintiffs  by  the  defendants  by  means  of  false  representations  as  to  their 
solvency  and  ci-edit ;  and  it  was  held  that  whei*e  the  question  is  whether  a 
vendee  of  g-ootls  procui-ed  the  sale  of  them  through  fraud,  distinct  pui-chasea 
made  by  him  of  others,  under  similar  circumstances,  at  or  about  the  same 
time,  and  when  the  like  motive  as  the  one  imputed  may  reasonably  be  sup- 
posed to  have  oi)ei*ated,  are  admissible  in  evidence  against  him,  with  a 
view  to  the  quo  aniino.  In  Hall  v.  Naylor  (18  N.  Y.,  588),  thei*e  was  a 
similar  action,  and  Comstock,  J.,  said  :  *  On  the  trial  of  such  an  issue,  the 
quo  anitno  of  the  transaction  is  the  fact  to  be  arrived  at ;  and  it  is,  therefoi'e» 
comj^tent  to  show  that  the  pai'ty  accused  was  engaged  in  other  similar 
fi'auds  at  or  about  the  sjime  time.  The  transactions  must  be  so  connected 
in  ix)int  of  time,  and  so  similar  in  their  other  i*elations,  that  the  same 
motive  may  reasonably  be  imputed  to  them  all.'  In  McKenney  v.  Dingley 
(4  Gi-eenL,  172),  the  action  waa  replevin  for  a  horse  claimed  by  the  plain- 
tiff to  have  been  pui'chase<l  of  him  by  one  Reed  by  false  x^retences,  July  12, 
1824,  and  claimed  by  the  defendant  to  have  been  fairly  purchased  by  him 
of  Reed.  It  was  held  competent  for  the  plaintiff  to  prove,  as  tending  to 
prove  a  fraudulent  intention,' that  Reed  on  the  ninth  and  tenth,  and  on 
one  or  two  other  days  in  July,  and  also  on  the  nineteenth  day  of  August, 
had  made  similar  false  i-epresentations  to  other  persons,  from  whom  he  had 
succeeded  in  obtaining  goods  to  a  large  amount.  (See,  also,  Thompson  v. 
Ruse,  16  Conn.,  71 ;  Hawes  v.  Dingley^  17  Maine,  341 ;  Howe  v.  Reed^  12 
id.,  515  ;  Rowley  v.  Bigelow,  12  Pick.,  307  ;  Real  v.  Thatcher,  3  Esp.,  194.) 
**  As  will  be  seen  by  an  examination  of  the  cases  above  cited,  and  by  a 
consideration  of  the  principles  which  underlie  them,  it  can  make  no  differ- 
ence whether  the  transaction  sought  to  be  pi"Oved,  to  thww  light  upon  the 
main  issue,  occuiTed  before  or  after  the  time  of  the  alleged  crime.  They 
may  be  more  significant  in  the  one  cas6  than  in  the  other,  but  in  either 
case  they  reflect  light  upon  the  main  transaction.  Upon  the  trial  of  an 
indictment  for  passing  counterfeit  money,  where  the  question  to  be  deter- 
mined is  the  guilty  knowledge  of  the  prisoner,  it  has  some  beai'ing  upon 
that  question  that  ho  continued  to  deal  in  the  same  kind  of  money ;  and 


376  Mayer  v.  The  People.  [March, 

Opinion  of  the  Court,  per  Rapallo,  J. 


members  of  the  cour;t  to  have  concurred  in  the  view  that 
when  the  reproscntations,  their  falsity,  and  the  knowledge 
of  the  accused  Unit  iliv.y  were  fiilse,  is  established  by  compe- 
tent testimony,  the  allogiition  th:it  the/  were  made  with 
intent  to  defraud  may  bo  supported  by  proof  of  dealings  of 
the  accused  with  parties  other  than  the  complainant,  which 
tend  to  show  a  fraudulent  scheme  to  obtain  pro[>ei'ty  by 
devices  similar' to  those  practiced  upon  him,  provided  the 
dealings  are  sufficiently  comiccted  in  point  of  time  and 
character,  to  authoiizo  an  inference  that  the  purchase  from 

the  evidence  of  euch  dealing-  is  of  the  same  nature,  and,  bo  far  as  I  can 
l)erceive  of  the  same  value,  as  evidence  of  prior  deeding*.  So  when  a  peraoa 
is  charged  with  pix)cunng  pix>perty  by  falae  pretences,  and  the  question 
is  as  to  his  knowledge,  motive,  or  intent,  evidence  that  soon  after,  and 
from  time  to  time  aftei-words,  he  continued  to  obtain  proi)ei*ty  fi-om  others 
in  the  same  way  and  for  the  same  fraudulent  purpose,  obviously  reflects 
light  upon  that  question.  Such  evidence  hasa  dii-ect  tendency  to  show  the 
niiud  with  whi'^h  he  obtained  the  goods  at  the  prior  date. 

'*  But  it  id  said  that  the  transactions  proved  here  were  too  remote,  and 
.  not  sufficiently  related  to  and  connected  with  the  piincipal  transaction  to 
be  comiTeteiit  e\'id(^nce.  It  is  obviously  impossible  to  lay  down  any  gen- 
eral rule  limiting  the  time  within  which  such  transactions  must  have  taken 
place,  in  order  to  render  proof  of  them  competent.  It  Ls  genei^aUy  said  in 
the  cofiies  that  they  must  have  occuiTod  about  the  same  time  as  the  com- 
mission of  the  alleged  crime ;  but  that  is  quite  indefinite,  and  in  some  of 
the  i-^ported  ciises  proof  of  them  has  been  receiveti,  although  they 
occui'red  months  T)cfore  and  after  the  time  of  the  crime.  Each  case,  as  to 
the  application  of  this  rule,  must  deiiend  lai'gely  upon  its  own  cii*cnmstances, 
and  not  unfrequcntly  the  limit  of  them  must  rest  entirely  in  the  discretion 
of  the  judge  presiding  at  the  tiial.  For  instance,  u)X>n  the  trial  of  an 
indictment  for  pa.ssi!ig  counterfeit  money,  u^Htn  the  question  of  grnilty 
knowledge,  proof  that  for  many  months  before  and  after  the  time  of  the 
alleged  crime,  the  prisoner  had  been  engaged  daily,  weekly  or  monthly  in 
passing  such  money,  would  be  competent.  The  longer  the  i*ange  of  time 
the  more  conclusive  would  be  the  evidence ;  and  yet,  in  such  case,  the 
judge,  in  the  exortiise  of  his  discretion,  could  restrain  the  investigation 
within  reasonable  limits.  Bat  thei-e  is  one  general  rnle  which  must  apply 
to  aU  such  cases ;  there  must  be,  in  the  transactions  thus  sought  to  be 
proved,  some  relation  to  or  connection  with  the  main  transaction.  That 
is,  they  must  show  a  common  motive  or  intent  running  through  aU  the 
transactions,  or  thoy  must  be  such  as  in  their  nnture  to  show  gTii]ty  knowl- 
edge at  the  time  of  the  main  transaction,  and  if  they  possess  these  charac- 
teristics, then  it  maltoi-s  not  whether  they  were  before  or  after,  or  near  to 
or  remote  from  the  main  transaction." 
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the  complainant  waa  made  in  pursuance  of  the  same  general 
purpose.  The  difference  of  opinion  which  existed  in  the 
case  referred  to,  related  rather  to  the  qiu^atiou  of  this  con- 
nection, than  to  the  general  principle. 

The  remaining  exccptioiw  requiriiig  consideration  relate 
to  the  questions  [lut  to  the  witness  Ferdinand  Mayor  on  his 
cross-examination.  In  order  to  pass  upon  the  propriety  of 
these  questions  it  is  necessary  to  refer  to  what  had  gono  before 
Mr.  SUuiton,  a  member  of  tlie  prosccutor^s  linn,  had,  on  his 
cross-examination  by  the  defendant's  counsel,  testified  that 
Ferdinand  Mayer,  who  was  an  uncle  and  former  employer 
of  the  defendant,  said  to  the  witness  that  these  yoinig  men 
(Hirsch  &  Mayer)  had  been  prosecuted  criminally,  and  he 
wished  witness  would  use  his  influence  to  settle  it ;  and  inti- 
mated that,  if  it  could  be  settled  for  a  small  aniomit  of 
money,  his  relations  might  come  forward,  and  the  witness 
denied  that  the  proposition  to  settle  came  from  him.  On 
his  re-direct  examination  by  the  prosecutor  in  reference  to 
this  convei-sation,  ilr.  Stanton  testified  that  Ferdinand  Mayer 
said  to  him  that  th'»se  parties  were  being  pui-sued  criminally  ; 
and  while  they  had  done  a  great  wrong,  yet  ho  did  not  want 
to  see  them  put  in  the  State  prison,  and  askod  witness  to  use 
his  influence  to  ilrop  the  suit.  Ferduiand  Mayer  was  after- 
wards called  as  a  witness  by  the  defense,  and  gave  very 
important  evidence  on  behalf  of  the  accused,  tending  to  sus- 
tiiinhis  denial  that  he  had  made  the  representations  charged. 
He  testified  tbat  Mr.  Davii^  the  prosecutor,  in  March,  1876, 
came  to  the  store  of  witness  and  asked  him  his  opinion  of 
Hii^ch  &  Mayer,  and  said  he  had  been  after  them  for  two 
days,  and  could  not  get  a  statement  out  of  them  ;  that  wit- 
ness thou  said  that  if  he  could  not  get  a  statement  out  of  a 
merchant  he  would  not  sell  him  any  goods,  to  which  Davis 
replied  that  there  he  had  made  a  mistake  ;  that  he  had  sold 
the  goods  and  delivered  them  two  weeks  ago,  and  could  not 
get  a  statement.  He  further  testified  that  the  defendant  had 
been  in  his  employ  for  seven  or  eight  years,  and  that  while 
there  his  conduct  wiis  good.  The  witness  was  then  examined 
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as  to  the  oonvci'satioii  to  which  Mr.  Stuiiton  hud  testified, 
and  he  positively  contradicted  his  statement  that  he,  witness, 
had  said  that  Hirsch  &  Mayer  had  done  a  gi'eat  wrong. 

On  his  cioss-cxtunination  the  witness  repeated  this  denial, 
and  he  wjis  then  asked  whether  he  had  not  said  to  anybody 
that  Hirsch  &  Mayer  had  been  guilty  of  a  great  wrong ;  to 
which  he  answered  that  he  did  not  remember.  He  w:is  then 
asked  whether  he  had  not  said  to  sevei-al  merchants  that 
they  had  acted  as  thieves  j  to  which  he  made  the  same 
answer.  Being  further  pressed,  he  said  that  he  might  have 
been  fast  about  it,  but  his  heart  might  not  think  about  it. 
Exceptions  were  taken  to  the  admission  of  all  these  inquiries. 

If  these  questions  had  been  asked  by  tho  prosecutor  on  an 
examination  in  chief,  they  would  have  been  manifestly 
improper,  and  it  would  be  difficult  to  say  that  their  admis- 
sion was  not  prejudicial  to  the  defendant.  But  they  were 
asked  on  the  cross-examiuation  of  a  witness  who  had  given 
evidence  tending  to  show  the  hinoccnce  of  the  defciidant, 
and  the  fact  testified  to  was  one  which,  if  tme,  would  natu- 
rally induce  the  witness  to  believe  him  innocent ;  for  if  up 
to  March,  1876,  Mr.  DavLs  had  been  imable  to  obtain  any 
statement  from  Hirsch  &  Mayer,  it  could  not  well  be  that 
the  defendant  had  in  January  given  the  definite  statement 
charged  in  tho  indictment  and  testified  to  by  Mr.  Davis. 
Any  declarations,  therefore,  of  the  belief  of  the  witness  in 
the  defendimt's  guilt,  were  in  some  degree  inconsistent  with 
this  very  material  piece  of  evidence  which  he  had  given  iii 
defendant's  favor.  The  questions  put  to  the  witness  did  not, 
it  is  true,  point  directly  to  a  declaration  of  his  belief  in  the 
defendant's  guilt  of  the  particular  offence  for  which  he  was 
on  trial ;  but  it  is  evident  that  their  ol>jcct  was  to  draw 
from  a  reluctant  witness  an  admission  that  he  had  made  some 
suth  dcH^laration,  and  the  latitude  allowable  upon  cross- 
examination  Wiis  not,  we  think,  exceeded  in  allowing  the 
subject  to  be  approached  in  the  manner  in  which  it  was. 
The  answers  of  the  witness  were  such  sis  to  render  further 
inquiry  useless ;  but  if  he  had  answered  in  the  aflirmative, 
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it  is  not  difficult  to  see  that  a  material  contradiction  might 
have  been  reached  by  following  up  the  inquiry.  We  do  not 
think  the  allowance  of  these  questions  was  error. 

The  judgment  should  be  affirmed. 

FoLOER,  Andrews  and  Earl,  JJ.,  concur ;  Church, 
Ch,  J.,  and  Danforth,  J.,  dissent,  on  ground  of  admission 
of  question  to  Ferdinand  Mayer  on  cross-examination; 
Miller,  J.,  did  not  vote. 

Judgment  affirmed. 


David  W.  Bruce  ot  al..  Respondents,  v.  Thomas  C.  Platt 
et  al.  Impleaded,  etc..  Appellants. 
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In  an  action  under  the  general  mannfactnrin^  act  ($  12,  cbap.  40,  Laws  of 
1848)  against  a  trustee  of  a  manufacturing  corporation,  to  charge  him 
with  a  debt  of  the  corpoi*ation,  because  of  its  failure  to  make  and  file  an 
annual  report,  the  liability  does  not  depend  upon  the  fact  that  defend- 
ant was  a  trustee  when  the  debt  was  incurred,  but  upon  his  having  been 
a  trustee  when  \he  default  in  filing  the  report  occuri'ed. 

"Where,  therefoi'e,  a  trustee  i*esigned  after  the  incumng  of  the  debt  in 
question,  but  before  the  default  complained  of,  Tield^  that  he  was  not 
liable ;  also,  that  it  was  not  necessary  for  him  to  give  notice  to  the  public, 
or  the  plaintiffs  or  any  persons  other  than  his  aesoGiates,  of  his  intention 
to  resign,  or  of  his  resignation. 

Where  it  appeared  that  in  December,  1874,  the  entire  property  of  such  a 
corporation  was  sold  under  execution  j  that  befoi-e  Januai-y  1, 1875,  eveiy 
{lei'son  interested  in  it  as  a  corporator  had  abandoned  it ;  that  it  was 
carrying  on  no  buaness,  had  no  means  of  pi'ocuring  money,  and  intended 
to  do  no  further  act  in  pui-suance  of  the  object  of  its  incorpoi'ation ;  held, 
that  the  statute  did  not  require  the  filing  of  a  report  for  the  year  1875 ; 
that  for  every  practical  purpose  the  corporation  might  be  deemed  to 
have  been  dissolved ;  and  so,  that  its  obligation  to  file  a  report  had  ceased 
before  the  arrival  of  the  time  when  the  report  was  required. 

The  authorities  upon  the  question  as  to  when,  so  far  as  the  liability  of  trus- 
tees and  stockholders  of  a  corporation  is  concerned,  it  may  be  darned 
to  be  dissolved  collated. 

Bradt  v.  Benedict  (17  N.  T.,  93),  and  Santxyrn  v.  Lefferts  (58  id.,  179)»  dis- 
tinguished. 


(Argued  March  2, 1880;  decided  March  19, 1880.) 
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Appeal  by  dcleuclauts,  Wesley  and  Piatt,  from  judgment, 
so  far  as  it  aflccts  thcra,  of  the  General  Term  of  the  Supreme 
Court,  in  the  finst  judicial  department,  affirming  a  judg- 
nieut  in  favor  of  plaiutiif,  entered  upon  a  verdict,  and  affirm- 
ing an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  under  the  general  manufacturing 
act  (§  12,  chap.  40,  Laws  of  1848)  to  recover  from  the 
defendants,  alleged  to  bo  trustees  of  the  New  York  liepubli- 
cation  Xc:wspa[)er  Association,  a  corporation  organized  under 
said  act,  to  recover  the  amount  of  a  d'.^bt  due  iro!u  said  cor- 
poration to  plaintiffs,  because  of  alleged  failure  on  the  part 
of  said  corporation  to  file  a  report  within  twenty  days  from 
January  1,  1875,  as  required  by  said  att  (§  12). 

The  facts  appear  sufficiently  in  the  opinion. 

Wm.  Ilenrij  AmoiLXj  for  appellants.  The  provision  of  the 
manufacturing  act  imposing  upon  the  trustees  a  liability  in 
case  of  the  failure  of  the  corporation  to  make,  file  and  pub- 
lish an  annual  report  is  penal  in  its  character  ;  and  nothing, 
therefore,  can  be  presumed  in  favor  of  the  plaintiff  as 
against  the  defendants.  Every  fact  necessary  to  establish  the 
defendants'  lial)ility  must  bo  affirmatively  proved,  for  the 
emus  is  upon  plaintiffs  to  prove  the  default.  (  Whitneij  Arms 
Co.  V.  Barlow,  68  N.  Y.,  34;  Wiles  v.  Sufjdam,  G4  id.,  173, 
176;  3Ierchanls^  Bank  v.  BlisSy  35  id.,  412;  Garrison  v. 
Ihwe,  17  id.,  458;  JDerrzcIcson  v.  Suitlh,  27  N.  J.  L.  (3 
Dutcher),  166;  Fcn7i.  R.  B.  v.  Caiial  Com.,  21  Pa.  St.,  9; 
Boughton  v.  Otis,  21  N.  Y.,  261;  Shaler  &  Hall  Co.  v. 
Bliss,  27  id.,  297;  Potter^s  Dwarris,  247,  2r>:):  Fish  v. 
Fisher.  2  Johns.  Cas.,  89;  Smith  v.  Moffait,  1  Barb.,  65; 
j\Iillered  v.  Lake  Ontario  B.  B.,  9  How.,  238;  W^arjier  V. 
Hudson  B.  B.  B,,  5  How.  Pr.,  454;  Andreics  v.  JJ.  S.,  2 
Stoiy,  203;  Stimson  v.  Fond,  2  Curtis,  502;  FerreU  v. 
Atwill,  1  Blatch.,  151.) 

George  G.  De  Witt  and  Elhridge  T.  Gerry,  for  the 
respondents.     There  was  a  sufficient  organization  of  the  com- 
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pany  to  render  the  trustees  liable.  {Ghilds  v.  Smithy  4G 
N.  Y.,  34,  38,  39.)  The  iiict  that  the  corporation  ceased  to 
do  business  is  not  an  excuse  for  failure  by  the  trustees  to 
comply-  with  the  requirements  of  the  statute  as  to  filing 
report.  {Sanborn  v.  Lefferts,  58  N,  Y.,  179.)  The  defend- 
ants were  clearly  liable  as  trustees,  {Ea^^ferlt/  v.  Barber,  65 
N.  Y.,  252;  IleiHes  v.  TFtWey  and  PlaU,  13*  Hun,  492;- 
Reed  v.  Keese  et  al,,  60  N.  Y.,  617.)  This  corporation  was 
never  involuntarily  dissolved  by  statute.  (2  R.  S.,  468,  § 
38;  2  Edm.  R.  S.,  484;  2  R.  S.,  467,  §  58,  seq.]  2  Edin. 
Stat.,  488.) 

Danfobth,  J.  It  is  settled  by  repeated  decisions  appli- 
cable to  this  case  that  the  statute  in  question  (Laws  of  1848, 
chap.  40,  §  12),  is  penal,  and  not  to  bo  extended  by  con- 
struction ;  that  in  an  jiction  to  enforce  a  liability  thereby 
created,  nothing  can  be  presumed  against  the  defendants 
but  that  every  fact  necessary  to  establish  their  liability, 
must  be  affirmatively  proved.  (Garrison  v,  Howe,  17  N. 
Y.,  *58;  3L7ler  v.  W/ul(^,  50  id.,  137;  Whitney  Arms.  Co. 
V.  Barloio,  63  N.  Y.,  62.) 

In  view  of  these  rules  it  is  claimed  that  many  errors 
were  conmiittcd  upon  the  trial  to  the  prejudice  of  the 
defendants,  and  for  their  correction  the  appeal  was  taken. 
The  debt  which  lies  at  the  foundation  of  the  action,  is 
alleged  by  the  plaintiffs  to  have  been  incurred  by  "The 
New  York  Republican  Newspa[)er  Association,"  and  the 
defendants  are  sued  as  its  trustees,  for  a  default  of  the 
association  in  omitting  to  make  a  report  under  the  above 
section.  In  answer  thereto  I  ho  appellants  Siiy,  that  before 
the  time  for  making  the  report  arrived,  not  only  had  the 
defendant  Wesley  ceased,  by  resignation,  to  bo  a  trustee, 
but  that  the  association  itself  had  been  dissolved.  I  think 
the  defendants  are  right  in  both  assertions,  and  it  will 
therefore  bo  unnecessary  to  examine  any  other  questions. 
The  defendant  Norvell,  who  does  not  appeal,  seems  to  have 
originated  the  enterprise,  and  induced   Platt   and  Wesley 
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to  consent  npon  certain  conditions  to  be  trustees  with  him ; 
and  these  three  on  or  before  August  6,  1874,  signed  and 
acknowledged  a  certificate  of  incorponition  in  due  form, 
certifying  among  otlier  things  tluit  **the  capital  stock  of 
the  association  was  $500,000,  its  existence  to  be  fifty  years, 
the  number  of  its  trustees,  three  ;  and  that  Caleb  C,  Nor- 
vell,  Edward  B.  AVeslcy  and  Thomas  C.  Platt,  are  the 
names  of  the  trustees,  who  should  manage  and  conduct  its 
business  during  the  first  yciir."  The  certificate  was  filed  by 
Korvell  in  the  secretary  of  State's  oflBce,  on  the  7th  of 
August,  1874,  and  a  similar  one  in  the  office  of  the  clerk, 
of  the  city  and  county  of  New  York,  on  the  1st  day  of 
October,  1874.  Neither  Wesley,  nor  Platt,  wei-e  at  any 
time  subscribers  to  the  capital  stock,  nor  stockholders, 
and  they  were  therefore  ineligible  to  the  office  of  trustee. 
(Laws  of  1848,  chap.  40,  §  3.)  On  the  7th  of  September, 
1874,  Wesley  wrote  a  letter  to  his  associates  Norvcll  and 
Platt,  in  which  he  says  :  '*  Gentlemen :  In  looking  through 
the  law  under  which  the  Republic  Printing  Compau}'',  have 
filed  the  ceiliticate  of  organization,  I  find  that  I  cannot  be 
a  qualified  trustee  unless  I  am  a  stockholder.  You  remember 
I  said  to  you  (Mr.  Norvcll)  that  I  could  not  be  a  subscriber 
to  any  of  the  stock  for  i-easons  which  I  then  gave.  I  there- 
fore resign  my  place  as  trustee,  hoping,  however,  it  will  not 
cause  you  any  trouble  or  embarrassment  by  so  doing. 

**  I  will,  however,  do  as  I  said  before,  when  you  get  your 
capital  of  $500,000  subscrilx^d,  and  wish  my  services  in  any 
capacity  I  am  capable  of  filling,  devote  one  year  for  your 
benefit  to  the  best  of  my  ability." 

A  duplicate  was  sent  to  each  of  these  persons,  and  a 
copy  wjis  received  by  Mi\  Norvcll,  the  president,  on  the  day 
it  bore  date.  The  firet  meeting  of  the  trustees  was  held  on 
the  first  day  of  October,  following.  At  that  meeting  Mr. 
Wesley's  resignation  as  trustee  was  presented  and  accepted. 

George  F.  Williams  consented  to  accept  the  office,  and  as 
appears  by  the  minutes  of  the  meeting,  he  was  then  made 
trustee  in  the  place  of  Mr.  Wesley,  and  attended  the  meet- 
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ings  of  the  board  as  trustee  on  the  eighth  and  twell'th  of  Octo- 
ber, and  eighteenth  of  November,  which  so  far  as  appears  was 
the  last  held  by  the  board,  or  any  portion  of  it.  Mr.  Wesley 
never  after  the  seventh  of  Scpt«ml)er  acted  as  trustee,  nor  was 
he  again  chosen  or  appointed  to  that  office.  By  his  resignation 
the  event  happened,  contemplated  by  the  statute  (supra,  §  3), 
and  the  vacancy  made  thereby  was  filled.  There  is  no  evidence 
to  show  that  this  resignation  was  not  in  truth  made,  and  that 
fact  appearing,  it  put  an  end  to  any  just  claim  that  a  cause 
of  action  could  be  established  against  him.  The  reason  f* 
the  resignation  assigned  by  him  in  the  note  to  his  associates, 
presented  a  good  reason  for  his  withdrawal,  but  no  reason 
was  necessary.  Nor  were  his  motives  or  intentions  in  doing 
so  to  be  litigated  or  inquired  into  upon  the  trial.  It  was 
not  necessary  for  him  to  give  notice  to  the  public  or  these 
plaintiffs,  or  any  persons  other  than  his  associates,  of  his 
intention  to  resign,  or  of  his  resignation.  The  facts  estal?- 
lished  on  this  point,  proved  conclusively  that  Mr.  Wesley 
was  not  a  trustee  at  the  time  default  on  the  part  of  the 
association  to  make  a  report,  is  alleged  to  have  occurred, 
and  the  complaint  should  have  been  dismissed  as  to  him. 
It  should  be  observed  that  the  liability  of  a  trastee  does  not 
depend  upon  the  fact  that  he  wtis  such  when  the  debt  was 
contracted,  but  upon  his  being  a  trustee  when  tlie  default  as 
to  filing  the  report  occurred.  (Laws  of  1848,  chap.  40,  §  12; 
Gan-tson  v.  Howe,  17  N.  Y.,  458;  Boughton  v.  Otis^  21  id*, 
261.) 

It  was  therefore  error  for  the  trial  judge  to  submit  to  the 
jury  the  questions  whether  Mr,  Wesley  had  resigned,  or 
whether  his  resignation  was  made  in  good  faith.  Nor  do  I . 
perceive  that  any  injustice  was  done  to  the  plaintiffs  by  this 
resignation.  As  trustee  Mr.  Wesley  was  under  no  liability 
to  the  plaintiffs  at  that  time.  Upon  the  plaintiffs'  theory 
the  debt  was  due  from  the  corporation,  and  whether  the 
persons  who  thereafter  might  fill  the  office  should  become 
liable,  was  contingent  upon  events  not  then  determined,  and 
which  would  in  no  manner  depend  upon  any  legal  or  equit- 
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able  right  which  the  plamtiffi  had  against  Mr*  Wesley  as 
trustee. 

lu  the  next  place ;  was  the  association  required  to  make  a 
report  in  January,  187j  ?  The  learned  counsel  for  the  ap- 
pellant hits  arjrued  w!i!i  some  rojison,  tliat  the  company  or 
association  wiw  not  in  fact  inrorporatcd  according  to  the  pro- 
visions ol*  the  act  referred  to.  I  have,  however,  for  the  pur- 
poses of  this  iippeal,  assumed  the  contrary,  and  that  the  pci-sons 
named  in  the  certificate,  did  upon  its  filing  become  **a  body 
politic  and  corporate,"  within  the  meaning  of  the  statute 
(supra).  It  had  a  birth,  but  scarcely  more,  and  its  develop- 
ment w.is  very  imperlcct.  The  debt  in  question  was  con- 
tracted before  the  corporation  was  formed,  Norvell  having 
great  expectations  as  to  the  success  of  the  projected  enter- 
prise, and  the  plaintiffs  confiding  in  him.  But  the  stock  was 
not  subscribed  for.  Its  certificate  called  for  $500,000,  but 
$40,000  only  was  taken ;  Wesley  had  nono,  nor  Piatt.  AVesley 
refujsed  early  in  Augu.4,  1874,  to  have  anything  to  do  with  the 
company  until  Norvell  should  procure  the  whole  $500,000, 
with  $100,000  part  thereof,  in  hand  ;  and  Piatt  refused  to 
6ubscril>e  anything  **  unless  Wesley  continued  in  the  enter- 
prise."* The  parties  upon  whom  reliance  was  had  for  sub- 
scriptions, did  not  come  forward.  The  plaintiftV  goods ; 
purchased  as  for  cash,  in  August  and  September  (most  of  them 
before  the  twenty-third),  consisting  of  type  and  material  for 
the  businc;>s  of  the  concern,  were  not  paid  for,  and  they 
almost  imniodiately  began  to  call  on  Xorvell  for  payment. 
Neither  Piatt  nor  Wesley  were  ever  called  upon  ;  but  the 
plaintiff  says  the  **  first  number  of  the  newspaper  came  out 
October  fifth,  and  the  accomit  was  then  presented;  but  the 
clerk  could  not  collect."  He  went  to  Norvell  with  no  l^etter 
success,  and  on  the  9th  of  December,  1874,  Norvell  by  note  in 
writing  excused  delay,  saying :  **  I  beg  your  indulgence  yet 
a  few  days  longer,  in  regard  to  arrangement  for  meetuig 
your  bill,  as  promised,  early  in  December.  I  do  not  know 
that  I  can  get  to  town  this  week,  but  hope  the  business  with 
you  can  be  placed  in  a  definite  shape  by  Monday  or  Tuesday 
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next."  Nothing  was  done.  The  company  could  not  pay; 
The  first  number  of  the  paper  issued  on  the  fifth  of  October ; 
it  stopped  on  the  fourteenth  of  December ;  as.one  of  the  plaint- 
iffs' witnessessays :  **  the  cause  of  its  death  was  want  of  breath, 
want  of  money,"  and  the  plaintiff  himself  says,  **  after  stop- 
page of  the  paper  in  December  they  wanted  us  to  take  it " 
(type  and  material)  **  back.  They  wanted  us  to  take  back 
the  whole,  and  I  refused  to."  During  the  time  of  publica- 
tion the  expenses  had  been  $3,000,  and  the  receipts  $600 
pfer  week.  In  December,  1874,  judgments  were  recovered 
against  the  association,  and  in  the  course  of  that  month  as 
the  testimony  produced  by  the  plaintiff  disclosed  (and  it  was 
not  contradicted),  the  entire  property  of  the  association  was 
sold  upon  execution.  The  language  of  the  plaintiffs'  witness 
is  :  **  The  material  and  everything  on  hand  was  sold  out  l?y 
a  mai-shal  in  December  through  the  Marine  Court.  It  was 
seized  immediately  after  its  stoppage  on  the  compositors' 
claim  ;  all  of  the  property  was  sold  out  by  the  marshal ;  he 
took  possession  of  everything  and  took  a  record  of  every- 
thing." 

The  plaintiffs  obtained  judgment  upon  their  claim  on  the 
9th  of  Januaiy,  1875,  and  the  execution  issued  for  its  enforce- 
ment was  returned  unsatisfied  before  this  action  was  com- 
menced. Nothing  was  done  by  the  company,  or  business 
transacted  by  it  after  the  sale  by  the  marshal  in  December, 
nor  after  the  fourteenth  of  that  month.  From  these  facts, 
then,  it  appears  that  before  the  1st  day  of  January,  1875, 
every  pei'son  mterested  in  the  enterprise  as  a  corporator  bad 
abandoned  it.  The  company  had  but  two  trustees  qualified, 
or  willing  to  act;  it  had  no  property;  it  was  carrying  on  no 
business;  it  had  no  means  of  procuring  money;  no  stock 
subscriptions,  or  inducements  to  offer  new  subscribers. 
There  was  no  ability  or  intention  to  resume  business.  Does 
the  statute  call  for  a  report  under  these  circumstances  ?  It 
requires  a  company  to  make  a  report  which  shall  be  pub- 
lished, etc.,  in  the  city  **  where  the  business  of  said  company 
18  carried  on."  Taken  literally  it  has  no  application  to  a 
SiCKELs— Vol.  XXXV.        49 
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company  which  is  carrying  on  no  business.  Taken  in  any 
sense,  there  seems  no  object  in  a  report  from  a  company 
"whose  i^roperty-has  been  exhausted  by  legal  process,  and 
which  neither  is  doing  or  intending  to  do  any  other  act  in 
furtherance  of  the  object  of  its  incoi-poration.  Applied  to 
an  existing  corporation,  tnmsacting  business,  the  i)rovisiond 
of  this  section  are  beneficial.  Tlio  rcpoit  enables  persons 
dealing  with  such  a  corporation  to  determine  the  credit  to 
which  it  is  entitled,  or  if  a  present  creditor,  whether  he  shall 
enforce  payment  or  give  further  time.  None  of  these  con- 
siderations can  apply  here.  And  for  every  practical  purpose 
the  cori:)oi'ation  may,  within  the  principle  of  a  long  line  of 
decisions,  be  deemed  to  have  Ixjcn  dissolved  before  the 
anival  of  the  time  when,  by  statute,  a  repoii;  could  be 
required. 

In  Bradt  v.  Benedict  (17  N.  Y.,  93),  it  was  considered  as 
established  that  by  the  rulQS  of  the  common-law  a  virtual 
surrender  of  the  franchise  of  a  corporation  might  be 
inferred  from  its  condition,  and  the  manner  in  which  it  had 
conducted  its  aflfairs,  and  that  the  statute  (2  R.  S.,  408,  §  38), 
declaring  that  a  corporation  which  for  one  whole  j^ear  has 
remained  insolvent,  or  suspended  its  ordinary  business,  shall 
be  deemed  to  have  suiTcndered  its  franchises,  is  cumulative, 
and  not  a  limitation  upon  the  rule  referred  to. 

In  She  V.  Bloom  (19  J.  R,  456;  20  id.,  609),  the  qucs- 
tion  as  to  .liability  of  stockholdera  arose  under  the  act  of 
1811  (chap.  67).  The  company  there  referred  to  was  orgsm- 
ized  in  1814,  and  its  corporate  existence  was  fixed  by  statute 
at  twenty  yeai*s.  Section  seven  of  the  act  provided  **  that 
for  all  debts  which  shall  be  due  and  owing  by  the  company  at 
the  time  of  its  dissolution,  the  persons  then  composing  such 
company  shall  be  individually  responsible,"  to  the  extent 
named.  After  December,  1817,  there  was  no  meeting  of 
the  trustees,  nor  any  business  or  act  done  by  the  corporation, 
and  on  the  1st  day  of  February,  1818,  the  property  of  the 
corporation  was  sold  under  execution.  In  April,  1819,  crcd- 
itoi-s  of  the  corporation  sued  the  stockholders  to  enforce  the 
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liability  created  by  section  seven  (supra).  In  behalf  of  the 
defendants  it  was  contended  tliat  the  dissolution  contemr 
plated  by  statute  was  the  dissolution  created  by  lapse  of  time, 
the  end  of  its  statutory  term,  or  dissolution  by  legal  pro- 
ceedings. But  the  court  held  otherwise,  saying  :  **  In  point 
of  good  sense  this  corporation  was  dissolved,  within  the 
meaning  and  intent  of  tlio  act  as  regards  creditoi*s,  when  it 
cetiscd  to  own  any  property,  and  when  it  ceased  for  such  a 
space  of  time  from  doing  any  act  manifesting  an  intention  to 
resume  its  oorport^te  functions.  T/ie  end^  being  and  design 
of  Uie  corporalion.  were  completely  determined-  •  •  •  * 
With  respect  to  the  period  of  dissolution,  it  appears  to  mei 
we  may  safely  say  it  happened  on  the  1st  of  February,  1818, 
when  all  the  pi-operty  of  the  company  was  sold,  for  since 
that  time  no  corporate  act  has  been  done." 

In  Penniman  v.  Bnggs  (Hopkins,  300),  the  same  doo- 
trine  was  held  in  regard  to  another  corporation  organized 
under  the  same  act,  and  whose  property  had  been  sold  by 
the  shcriiT.  The  chancellor  says :  '^  Tliis  company  has 
•ceased  to  exist  in  fact,  and  the  defendants  claim  for  it  noth- 
ing  but  a  legal  or  potential  existence.  A  mere  omission  to 
exercise  a  corporate  franchise  is  not  a  forfeiture  of  tlie  fran- 
chise, or  a  dissolution  of  the  corporation.  But  this  is  not 
merely  an  omission  to  exercise  corporate  rights.  Besides 
the  omissiou  to  use  the  corporate  powei*s,  here  is  an  entire 
inability  to  exercise  them  by  reason  of  a  total  want  of  funds. 
The  omission  to  act,  and  an  Inability  to  act  are  facU  which 
attend  each  pther  in  this  case.''  To  tlie  same  effect  is  Bank 
of  Poughkeepsie  v.  Ibbotson  (24  Wend.,  473),  where  Nelsox, 
Gh.  J.,  says,  referring  to  the  same  statute :  ^'  It  has  been 
repeatedly  held  that  the  dissolution  here  spoken  of  in  order 
to  subject  the  shareholdei',  may  be  shown  shoi-t  of  judicial 
proceedings  for  that  purpose  ;  having  ceased  to  act,  and  being 
without  funds,  and  indebted,  it  is  to  be  deemed  dissolved  so 
far  as  to  give  the  remedy  to  the  creditor." 

The  principle  upon  which  these  decisions  stand,  is  appli- 
49able  to  the  ca^  before  us.   Under  the  act  of  18 1 1 ,  the  liability 
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of  the  stockholder  begins  upon  dissolution,  and  that  occurs  the 
moment  the  corporate  property  is  disi)osed  of,  and  the  cor- 
poration ceases  to  act  Under  the  act  of  1848,  the  obliga- 
tion of  the  company  to  report  as  to  its  affaire,  ceases  upon 
the  happening  of  the  same  event,  viz.:  upon  dissolution 
effected  by  the  same  causes,  for  it  then  is  carrj'ing  on  no 
busmess,  and  is  deprived  of  the  means  of  carrying  it  on. 
And  as  there  can  be  no  default  of  the  compau}',  so  there  can 
bo  no  liability  of  the  ti'ustees  on  account  of  such  default 
Nor  is  there,  after  such  dissolution,  need  of  a  report  It  is 
required  in  order  that  the  public  may  bo  protected,  but 
as  is  siiid  by  Folghr,  J.,  in  Jones  v.  Barlow  (62  N.  Y.,  208), 
"  the  information  is  not  by  the  intent  of  the  act  deemed  of 
use  to  those  who  have  become  creditors  of  the  company  so 
much  as  to  those  about  to."  And  it  is  quite  apparent  that 
a  corporation  situated  as  this  one  was  would  attmct  no' 
creditors.  The  line  of  argument  and  decision  adopted  in 
the  cases  above  cited,  has  been  followed  in  cases  arising 
under  the  act  of  18.48  {supra). 

In  Garrison  v.  Howe  (17  N^  Y.,  458),  the  plaintiff  claimed 
that  the  defendant  was  liable  as  a  trustee,  under  section 
twelve,  because  the  company  had  not  as  he  alleged  made  the 
report  required  by  that  section.  It  appeared  that  a  report 
was  made  in  January'-,  1852;  in  March,  1852,  the  company 
discontinued  business,  and  all  its  property  was  sold  under 
execution,  and  this  fact  seems  to  have  been  regarded  as  suffi- 
cient to  dispense  with  any  subsequent  report,  and  in  the 
following  cases  this  was  distinctly  held. 

In  lite  Huguenot  National  Bank  of  Nexo  Paltz  v.  Stud- 
well  (74  N.  Y.,  621),  it  was  held  that  on  the  appointment  of 
a  receiver  of  a  manufacturing  company,  the  corporation 
wjis  so  far  dissolved,  that  thereafter  the  duty  was  no  longer 
ujDon  the  trustees  to  make  the  annual  report.  There  the 
receiver  was  appouited  during,  and  before  the  expiration  of 
the  twenty  days  named  in  the  statute  (§  12,  supra). 

In  Losee  v.  Bullard  (79  N.  Y.,  404),  the  action  was  against 
a  trustee  of  a  manufacturing  corporation,   organized  under 
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the  act  of  1848,  to  enforce  the  liability  imposed  by  the  same 
section.  The  corporation  ceased  to  do  business  in  1865, 
and  contracted  no  debts  after  that  time ;  it  suspended  its 
ordinary  business  and  never  had  resumed  it.  The  default 
was  alleged  to  have  occurred  after  that  time.  It  was  held 
that  the  corporation  was  virtually  abandoned,  and  broken 
up,  if  not  technically  dissolved,  and  that  the  statutory  re- 
quirement had  no  application. 

In  Bonnell  v.  Grriswoldj*  decided  February  24,  1880,  the 
company  was  adjudged  a  bankrupt  in  November,  1870;  on 
the  3d  of  January,  1871,  the  entire  property  passed  to  the 
assignee  in  bankruptcy,  and  the  company  ceased  to  do  busi- 
ness. In  an  action  against  a  trustee  this  court  held  that 
no  report  was  necessary  in  1871. 

In  none  of  these  cases  had  the  corporation  been  dissolved 
by  proceedings  for  that  purpose,  and  in  none  were  the  fiicts 
showing  a  practical  or  virtual  dissolution  stronger  than  in 
the  one  before  us.  With  the  corporation  in  question  it  was 
a  struggle  for  existence  from  the  beginning.  It  was  desti- 
tute of  money,  and  of  credit.  The  enterprise  upon  which 
it  embarked,  was  uncertain,  depending  for  its  success  upon 
the  pei-sonal  efforts  of  its  projectors,  and  when  it  failed 
under  the  circumstances  above  disclosed,  the  failure  was 
final.  The  case  comes  within  the  principle  upon  which  the^ 
above  decisions  were  made,  and  within  the  rule  suggested  in 
Dnnkerhoff  v.  Brown  (7  Johns.  Chy.,  217),  for  its  suspen- 
sion was  not  temporary,  but  complete.  The  corporation 
was  abandoned  by  its  corporators,  and  had  neither  "  the 
moral  or  legal  capacity  to  increase  its  subscriptions,  or  call 
in  more  capital,  or  to  resume  its  business." 

Bradt  v.  Benedict  (supra)  and  Sanborn  v.  Lafferts  (58 
N.  Y.,  179),  illustrate  the  same  principle,  and  are  not  excep- 
tions to  the  rule  we  apply  in  this  case.  In  the  first,  the 
stockholder  was  held  not  liable  under  section  seven  of  the 
act  of  1811,  while  in  the  other  the  trustees  under  section 
twelve,  of  the  act  of  1848,  were  held  liable,  but  in  both 
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instances,  for  reasons  which  have  no  foundation  in  the  facts 
of  this  case.  In  Bradt  v.  Benedict^  the  corporation,  although 
insolvent,  still  possessed  its  real  estate  and  machinery, 
amounting  to  over  $40,000,  and  it  was  not  shown  that  its 
stock  and  materials  had  been  disposed  of ;  there  was  there> 
fore  no  dissolution  of  the  corporation.  In  Sanborn  r, 
LefertSj  the  corporation  was  in  the  same  condition.  It 
transacted  business  after  the  expiration  of  the  time  limited 
by  the  statute  for  the  making  of  the  report  The  defend- 
ant participated  in  it,  and  the  corporation  was  possessed  of 
property.     It  was  not  dissolved. 

The  learned  trial  court  therefore  in  view  of  the  circnm* 
stances  of  this  cose,  and  the  law  which  we  deem  well  estab- 
lished, erred  in  holding  as  matter  of  law,  that  the  fact  that 
the  corporation  was  bankrupt,  and  had  ceased  to  do  busi- 
ness, did  not  relieve  its  trustees  from  the  obligation  of  the 
statute,  to  make  and  file  a  report 

The  judgment  of  the  General  Term  of  the  Supreme 
Court,  and  the  judgment  of  the  Special  Term,  so  &r  as 
appealed  from,  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

All  concur. 

Judgment  accordingly.    * 


William  Drinewateb,  Respondent,  v.  Wilmam  B.  Dins- 
more,  Appellant 

In  an  action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence,  after  plaintiff  had  given  evidence  of 
loss  of  wages  as  an  item  of  damages,  he  was  asked  on  cross-examination 
if  he  was  not  paid  his  wages  by  his  employer  during  the  time  he  was 
dck,  this  was  objected  to  and  excluded.  Held,  error ;  that  defendant 
was  entitl#^  to  show  that  plaintiff  did  not  suffer  such  loss. 

Tatea  v.  WhyU  (4  Bing  [N.  C.].  272) ;  Althorf  v.  Wo{fe  (22  K.  Y.,  355) ; 
Barding  v.  TatonOuTid  (43  Yt.,  536),  distinguished. 

(Argued  March  4, 1880  $  dedded  Hardi  19, 1880.) 


1880.]  I>BXM£WAT£R  V.  DUifiMOBS.  391 

Pi>inion  of  the  Court,  per  Earl,  J. 

Appeal  from  judgmeut  of  the  Geaeitil  Teiin  of  the 
Supreme  Court,  m  the  second  judicial  department,  affirming 
a  judgment  in  favor  of  phuutiff,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  injuries 
allied  to  have  been  occasioned  by  an  obstruction  placed  in 
a  highway  by  defendant's  servants. 

The  facts  appear  sufficiently  in  the  opinion. 

Oharles  A,  Davison^  for  appellant.  Plaintiff  could  only 
recover  actual  damages.  {llanUUon  v.  Third  Ave.  Ry.  Qo.^ 
63  N.  Y.,  25;  Baker  v.  Drake,  id.,  211;  Hansom  v.  Jf.  T. 
and  Erie  Ry.  Co.,  15  id.,  413.)  He  could  not  recover  for 
medical  services  or  attendance,  unless  he  paid  for  or  beoame 
liable  for  them.     {Moody  v.  Osgood,  50  Barb.,  629.) 

Wm.  R.  Woodin,  for  respondent.  The  question  to  plain* 
tiff  whether,  while  he  was  sick  with  his  broken  leg,  his 
wages  was  not  paid  by  his  employer  was  properly  excluded. 
(22  N,  Y.,  365;  S.  &  R.  on  Neg.,  [2d  ed.J,  690;  1  Add.  on 
Toils  [D.  k  B.  ed.],  519.) 

Earl,  J.  The  plaintiff  was  injured  by  being  thrown  from 
his  wagon,  in  consequence  of  an  obstruction  placed  in  the 
highway  by  the  servants  of  the  defendant.  His  recovery  at 
the  Circiut  was  affirmed  at  the  General  Term,  and  the 
defendant  has  appealed  to  this  court. 

Thei*o  is  but  one  exception  which  requires  any  attention 
here.  The  plaintiff  was  an  engineer  in  the  employment  of 
the  Knickerbocker  Ice  Company.  He  was  injured  on  the 
first  day  of  April,  and  he  testified  that  he  was  unable,  in 
consequence  thereof,  to  return  to  the  boat  upon  which  he 
was  employed  until  the  fifteenth  day  of  June,  and  to  attend 
to  his  work  until  October  thereafter.  He  then  further  tes< 
tified,  in  answer  to  questions  put  to  him  by  his  own  counsel, 
that  his  regular  wages  were  seventy  dollars  per  month  and 
board.  Upon  his  cross-examination,  he  was  asked  by  defend- 
ant's counsel  this  question :  '<  During  the  time  when  you 


392  Drinkwater  v.  Dinsmorb.  [MarcB, 

Opinion  of  the  Court,  per  Earl,  J. 

i 

were  sick  with  this  broken  leg,  were  not  your  wages  paid 
for  by  this  Knickerbocker  Ice  Company  ?  "  Plaintiif 's  coun- 
sel objected  to  this  as  impi*oper,  and  the  court  sustained  the 
objection.     This  ruling  is  now  complained  of  as  error. 

We  think  the  question  was  proper.  The  plaintiff  had 
givQn  evidence  of  the  loss  of  his  wages  as  an  item  of  damage, 
and  the  evidence  sought  to  be  elicited  by  this  question  might 
have  shown,  and  we  may  assume  here  would  have  shown 
that  he  did  not  suffer  such  loss. 

This  was  not  a  case  for  exemplaiy  damages.  The  plain- 
tiff was  entitled  to  recover,  in  addition  to  what  a  jury  might 
award  him  for  his  suffering  and  physical  injuries,  only  his 
pecuniary  loss.  {Ransom  v.  The  If.  Y.  and  Erie  R,  R.  Co., 
15  Jf.  Y.,  415;  Hamiltan  v.  The  T/nrd  Av.  R.  R.  Co.,  53 
id.,  25.)  It  has  been  held  that  one  sued  for  causing  an 
injury  to  another  or  the  death  of  another,  cannot  show  a  life 
or  accident  insurance  in  mitigation  of  damages.  (^Yatcsv. 
Whyte,  4  Bing.  [N.  C],  272;  Althorf  v.  Wolfe,  22  N.  Y., 
655;  Harding  v.  Townshend,  43  Vt.,  53G;  Shearman  & 
Redfield  on  Neg.  [3d  cd.],  §  609.)  And  so  where  one  has 
been  sued  for  causing  the  destniction  of  pei-sonal  property 
insured,  he  cannot  show  the  insurance  in  mitigation.  In 
such  cases,  proof  of  the  insurance  actually  paid  would  not 
tend  to  show  that  the  damage  claimed  was  not  actually 
occasioned  by  the  wrong-doer ;  but  it  would  simply  show 
that  compensation  had  been  received  by  the  injured  party  in 
whole  or  in  part  from  some  other  person  —  not  that  the 
wrong-doer  had  made  satisfaction  which  alone  could  give 
him  a  defense. 

Here  the  proof  was  offered,  not  in  mitigation  or  satisfac- 
tion of  any  damage  actually  done  the  plaintiff,  but  to  show 
that  he  did  not  suffer  the  damages  claimed,  to  wit :  the  loss 
of  wages.  Before  the  plaintiff  could  recover  for  the  loss  of 
wages,  he  was  bound  to  show  that  he  lost  the  wages  in  con- 
sequence of  the  injuries,  and  how  much  they  were.  The 
defendant  had  the  right  to  show  that  he  lost  no  wages,  or 
that  they  were  not  as  much  as  claimed.     He  had  the  right 
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to  show,  if .  he  could,  that  for  some  particular  reason  the 
plaintiff  would  not  have  earned  any  wages  if  he  had  not  b^n 
injured,  or  that  ho  was  under  such  a  contract  with  his 
employer  that  his  wages  went  on  without  service,  or  that 
his  employer  paid  his  wages  from  mere  benevolence.  In 
either  case,  upon  such  showing,  the  plaintiff  could  not  claim 
that  the  defendants  wrong  caused  him  to  lose  his  wages,  and 
the  loss  of  wages  could  form  no  part  of  his  damage.  So  the 
expense  of  nui-sing  may  be  recovered  as  an  item  of  the  dam- 
age, if  properly  incurred.  But  the  defendant  may  show 
that  no  such  expense  was  incurred,  as  that  the  plaintiff  was 
nursed  by  a  Sister  of  Charity.  So  the  doctoi''s  bill  may,  in 
such  case,  be  recovered.  But  the  plaintiff  must  show  what 
he  paid  the  doctor,  and  can  recover  only  so  much  as  he  paid 
or  was  bound  to  pay.  The  defendant  may  show  that  the 
plaintiff  was  doctored  at  a  charity  hospital,  or  at  the  expense 
of  the  town  or  county,  or  gratuitously.  In  such  case,  the 
doctor's  bill  could  not  be  an  element  of  his  damage.  In 
Moody  V.  Osgood  (50  Barb.,  628)  it  was  held,  in  an  action 
by  a  married  woman  to  recover  damages  for  a  pei*sonal 
injury  occasioned  by  the  negligence  of  the  defendant,  that 
she  could  not  recover  the  physician's  and  nurse's  bills  as 
items  of  damage,  because  she  was  not  liable  for  such  bills. 

There  was  error,  therefore,  in  the  exclusion  of  this  evi- 
dence ;  and  the  judgment  must  be  reversed  and  new  trial 
granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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Chaunoet  Bacon,  Eespondent,  v.  Henby    T.  Fsisbie, 

Impleaded,  etc.  Appellant 

8^  11  Iftl  Every  communication  which  a  client  makes  to  his  legal  adviser  for  the 
*■  *  '  purpose  of  professional  aid  or  advice  is  protected. 

Although  an  attorney,  when  called  as  a  witness  as  to  communications 
made  to  him,  disclaims  that  he  was  acting  in  a  professional  capacity,  that 
is  a  matter  for  the  court  to  determine  from  the  facts  appearing. 

It  is  not  essential  to  bring  the  case  within  the  statutory  prohibition  that  a 
fee  was  paid  at  the  time  of  the  communication,  or  that  a  suit  was  pend- 
ing or  contemplated ;  if  the  communication  was  in  the  course  of  any 
professional  employment,  related  to  the  subject-matter  theroo^  azid  may 
be  supposed  to  have  been  drawn  out  in  consequence  of  the  relation  of 
the  parties  to  each  other,  it  is  entitled  to  protection  as  a  privileged  com- 
munication. 

The  rule  of  exclusion  applies  to  every  attempt  to  give  ttie  communicatioa 
ia  evidence  without  the  assent  of  the  pei-son  making  it ;  and  so,  includes 
a  case  where  the  evidence  is  sought  to  be  given  without  such  consent 
against  a  third  pei^son. 

It  seemSf  that  when  such  a  communication  is  sought  to  be  proved  in  an 
action,  to  which  the  person  making  il  is  not  a  party,  an  objection  thereto, 
by  the  party  against  whom  it  is  offered,  wiU  lie,  on  the  ground  of  public 
policy. 

In  MA  action  to  recover  damages  for  an  alleged  conspiracy  to  defraud,  one 
E.  was  called  as  a  witness  and  allowed  to  testify,  under  objection  and 
exception,  to  communications  made  to  him  by  defendant  R.  Prior  to 
the  reception  of  the  evidence  it  appeared  that  K.  was  an  attorney, 
was  at  the  time  engaged  in  tqe  practice  of  law,  and  was  also  carrying 
on  a  wholesale  liquor  store ;  he  had  done  a  good  deal  of  law  business  for 
R.,  and  gave  him  legal  advice  b^ore  and  after  said  communications, 
and  then  gave  his  opinion  as  a  lawyer  upon  the  case  pi*esented.  The 
conmiunications  were  made  to  K.  in  his  store  ;  no  fee  was  paid,  there 
was  no  general  retainer,  and  no  suit  was  then  pending.  K.  testified 
that  he  did  not  consider  that  R.  was  advising  with  him  as  comisel  at  the 
time.  Heldf  that  the  evidence  as  to  the  communications  was  improperly 
received. 

The  General  Term  revere^  the  judgment  as  to  R.,  but  affirmed  it  as  to 
defendant  F.  Held,  error ;  that  said  testimony  was  incompetent  as 
against  F.^  and  that  the  judgment  should  have  been  reversed  as  to  both 
defendants. 

Bacon  v.  ^Habie  (15  Hun,  26),  reversed,  so  far  as  it  affirms  judgment 
below. 

(Argued  March  5, 1880 }  decided  ICarch  19, 1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Coui-t,  in  the  third  judicial  department,  affirming,  as  to  defend- 
ant Frisbie,  and  i-eversing  as  to  defendant  Ritnour,  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  veixiict.  (Reported 
below,  15  Hun,  26.) 

This  was  an  action  to  recover  damages  for  an  alleged  con- 
spiracy to  defraud. 

The  complaint  alleged  in  substance,  that  in  pui-suance  of  an 
alleged  fraudulent  conspiracy  to  obtain  from  plaintiff  certain 
hotel  property  by  means  of  false  representations,  defendants 
induced  plaintiff  to  sell  and  convey  said  pi-operty  to  de- 
fendant Frisbie,  and  to  receive  as  security  for  the  payment 
of  a  portion  of  the  purchase-price  a  second  mortgage  upon  a 
farm  owned  b}''  Frisbie.  Among  other  alleged  false  representa- 
tions plaintiff  alleged  and  gave  evidence  on  the  trial  tending  to 
prove  that  defendants  represented  that  the  amount  mipaid 
npon  the  prior  mortgage  was  but  $5,000,  when  in  fact  it  was 
$6,000.  Plaintiff  called  as  a  witness  one  Kennedy,  and  offered 
to  prove  by  him  certain  communications  made  to  him  by 
defendant  Katnour ;  this  was  objected  to  on  the  ground  that 
they  were  professional  conimunications.  The  witness  testi- 
fied in  substance  that  he  was  an  attorney  at  law,  and  before 
and  since  the  time  of  the  conversation  had  been  consulted  by 
and  had  done  a  good  deal  of  business  for  Ratnour  profes- 
sionally. He  also  kept  a  liquor  store,  and  the  conversation 
was  in  that  store.  He  had  no  general  retainer  from  Rat- 
nour, received  no  fee  at  this  time,  and  ho  never  was  engaged 
by  him  in  regard  to  this  suit.  He  did  not  consider  that 
Ratnour  was  advising  with  him  as  counsel,  for  the  reason 
that  Ratnour  did  not  inform  him  what  the  tnuisaction  wad 
until  just  as  he  was  going  out  of  the  door.  There  were  three 
or  four  others  pi*esent  at  the  time,  and  one  of  them  was  within 
hearing.  The  objection  was  thereupon  overruled,  and  defend- 
ant's comisel  duly  excepted.  The  substance  of  the  conver- 
sation, as  given  by  the  witness,  was  as  follows :  *'  Ratnour 
said  to  him :  *  Suppose  two  men  were  trading  land,  and 
there  was  a  fraud  in  the  transaction,  and  a  third  party  was 
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interested  ;  would  he  be  liable  ? '  Kennedy  said  he  would. 
Kennedy  asked  what  the  fraud  was.  Ratnour  said :  *  Sup- 
pose a  man  should  induce  another  to  take  a  mortgage  on  a 
fai-ra,  and  should  tell  him  there  waa  a  $5,000  mortgage  on  it 
ahead  of  his,  and  it  should  turn  out  to  be  a  $6,000  mortgage  ; 
would  he  be  liable  ? '  Then  he  wanted  to  know  if  a  third 
party  made  the  representations,  *  would  the  third  party  be 
liable  ?  '  Kennedy  told  him  ho  would.  After  a  little  more 
talk  Kennedy  said,  *  Was  it  this  Bacon  trade  over  here  ? '  and 
Ratnour  said,  *  I  guess  it  is.'  Kennedy  said,  *  Where  is  the 
fann  ? '  and  -Ratnour  said,  *  You  know  where  it  is.'  Ken- 
nedy replied  that  he  remembered  r.ow,  because  he,  Ratnour, 
wanted  him  to  take  an  inventory  of  the  hotel  property." 
Further  facts  appear  in  the  opinion. 

Edwin  J.  Brawn,  for  appellant.  Communications  between 
attorney  and  client  in  reference  to  alt  matter's  which  ai-e  the 
proper  subject  of  professional  employment  .are  i)rivileged. 
(Yales  €t  al  v.  Olmstead,  56  N.  Y.,  632,  citmg  Britton  v. 
Loreny,  45  id*,  51;  Whiting  v.  Barney,  30  id.,  330;  Oar- 
ventry  v.  TannaJdll,  1  HHl,  33;  Bank  of  Utica  v.  Merserau^ 
3  Barb.  Chy.,  533.)  The  mere  fact  that  the  counsel  himself 
only  regarded  the  communication  as  a  merely  casual  conver- 
sation is  of  no  account.  {Moore  v.  Bray,  10  Penn.,  519; 
1  Best  on  Evidence  [American  notes  by  H.  G.  Wood],  329, 
note ;  Ccrvenlry  v.  Tannahill,  1  Ilill,  33;  Bank  of  Utica  v. 
Merserau,  3  Barb.  Chy.,  533.)  The  privilege  is  the  privi- 
lege of  the  client,  and  the  attorney  cannot  testify,  even  if  he 
is  willing  to  do  so,  without  the  consent  of  his  client.  (  Wilson 
V.  RustaU,  4  T.  R.,  759;  1  Phillips  on  Evidence,  163; 
Buller's  nisi  prias,  284;  Cherac  v.  lidnecher,  11  Wheat 
[U.  S.],  280;  Rhodes  Y.  Selvin,  4  Wash.  [U.  S.J.  718;  Jen^ 
kinson  v.  Slate,  5  Blackf.  [Ind.],  465;  Murry  v.  Dowling^ 
1  Cranch's  C.  C.  [U.  S.J,  157;  People  v.  Atkinson,  40  Cal., 
284;  1  Best  on  Evidence  [American  notes  by  11.  G.  Wood], 
828,  329,  notes.)  The  statements  by  Ratnour  to  Kennedy, 
made  with  the  object  and  purpose  of  obtaining  pmfessional 
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advice,  etc.,  were  privileged.  {Marsh  v.  Homey  36  Barb., 
649;  FImI^s  Adm.  v.  Nill,  26  Tex.,  273;  Johnson  y.  Sulli- 
van^  25   Mo.,   574;  Alderman  v.   People^   4  Mich.,  414; 

1  Gi-eenfield  on  Evidence,  §  240;  Crosby  v.  Crosby,  2  Chy. 
Sent,  15  [A.  V.  Chan.  Ct.,  1845];  March  v.  Ludlam, 
3  Sandf.  Chy.,  35;  Brand  v.  Brand,  39  How.,  194;  Bank 
of  Vlica  V.  Merserau,  3  Barb.  Chy.,  533;  1  Phillips  on 
Evidence,  163.) 

James  B.  Jenkins^  for  respondent.  The  relation  of  attor* 
ney  and  Qlient  did  not  exist  between  Kennedy  and  Ratnour. 
(1  Barrel rs  Law  Die,  114;  Webster's  Unabridged  Dic- 
tionary; Barren's  Law  Die,  291;  1  Grcenl.  Ev.,  §§  239, 
244.)  It  is  indispensible  to  the  existence  of  a  privileged 
communication  that  the  relation  of  counsel  as  attoniey  and 
client  exist,  and  that  the  communication  be  made  in  faith 
of  that  relation.  (1  Greenl.  Ev.,  §§  239,  240.)  It  has  no 
reference  to  professional  employment.     (1  Phil.  Ev.,  145; 

2  Stark.  Ev.,  230,  231;  1  Greenl.  Ev.,  §  244;  Marsh  v. 
Howe,  36  Barb.,  649.)  An  attorney  not  acting  profes- 
sionally, but  as  a  friend,  may  testify.  {Hoffman  v.  Smit/i, 
1  Caine,  159.)  The  privilege  does  not  extend  to  facts 
not  confidentially  communicated  by  the  client.  (Chiras  v. 
Reinicker,  11  Wheat.,  280,  294;  Rhoades  v.  Selin,  4  Wash, 
C.  Ct,  715;  Bank  of  Columbus  v.  French,  1  Cranch  C. 
Ct,  221.) 

FoLOER,  J.  The  principal  question  in  this  case  is  whether 
the  testimony  of  Mr.  Kennedy  was  properly  received.  He 
was  called  as  a  witness  for  the  plaintiff,  and  was  permitted 
to  testify  to  a  conversation  had  between  himself  and  BatnouTi 
one  of  the  defendants.  The  matter  spoken  of  by  Batnour 
in  this  conversation  was  material  to  the  issue  on  trial.  True, 
it  began  by  Ratnour  supposing  a  cace,  and  asking,  if  such 
a  case  existed,  would  there  be  a  liability  ;  but  the  hypothesis 
put  was  significant ;  it  was  that  of  two  men  trading  land, 
and  there  was  fraud  in  the  transaction,  and  a  third  man 
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was  interested ;  and  the  query  made  was,  would  tlie  third 
man  be  liable?  This  supposition  was  brought  nearer  to 
being  of  the  matter  then  on  trial,  when  Mr.  Kennedy  asked 
Batnour  what  the  fraud  was,  and  was  answered  :  '^  Suppose 
a  man  should  induce  another  to  take  a  mortgage  on  a  farm, 
and  tcli  him  there  wus  a  $5,000  mortgage  on  it  ahead  of 
his,  and  it  should  turn  out  to  be  a  $6,000  mortg-age,  would 
it  be  fraud  ?  "  It  will  be  observed  that  though  Ratnour 
supposed  a  case,  Mr.  Kennedy  understood  and  treated  it  as 
a  cose  in  fact,  for  he  asked  him,  as  of  a  real  transaction,  what 
the  fraud  was  ?  And  Itatnour  answered,  without  denying 
that  it  was  an  existent  case.  Batnour  then  went  on  with  his 
hypothetical  inquiry,  to  ask  if  a  third  party  made  repre- 
sentations as  to  what  the  mortgage  was,  would  ho  be  liable  ? 
This  question  of  Kennedy  and  answer  of  Ratnour  bi*ought 
the  matter  out  of  hypothesis  and  iuto  reality.  And  when 
Kennedy  then  asked,  "why,  was  it  this  Bacon  trade"  ?  and 
Batnour  said  that  he  guessed  it  was,  there  was  hardly  room 
for  doubt  as  to  the  existence  of  facts  like  the  sup}X)6itions 
he  had  framed  for  Kennedy ;  and  scarcely  could  a  hearer 
of  the  testimony  keep  from  connecting  ihe  case  stated  by 
Batnour  with  the  case  on  trial.  The  testimony  was  material, 
and  the  inference  was  strong  that  Bacon  and  Frisbie  were 
two  of  the  paities,  and  Batnour  the  third  ;  and  that  Bat- 
nour had  an  uneasy  feeling  that  there  had  that  taken  place 
which  might  be  held  by  the  law  to  be  fraud.  N<m:  can 
there  be  any  question  but  that  Batnour  made  th^  commu- 
nication to  Kennedy  so  as  to  obtain  from  him  the  answer 
of  one  having  legal  knowledge.  Every  communication 
which  a  client  makes  to  his  legal  adviser,  for  the  puri^oao 
of  professional  aid  or  advice  upon  the  subject  of  his  rights 
and  liabilities,  is  protected.  Batnour  plainly  wanted  the 
.opinion  of  a  lawyer,  of  the  legal  eftcct  of  facts  that  he 
ihinly  veiled  under  a  supposition.  He  sought  aid  to  a  legri 
conclusion  from  one  whom  he  thought  by  his  profession 
able  to  give  it ;  for  Kennedy  was  a  lawj-er,  and  though  ho 
ihad  gone  into  an  incongruous  occupation,  was  still  engaged 
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in  the  practice  of  the  law.  The  commuuicatioDs  of  Bataour 
to  him,  were  such  as  a  client  makes  to  his  ccnmsel,  when 
disclosing  to  him  a  case  on  which  to  obtain  a  legal  opinion. 

Nor  is  there  room  for  serious  doubt  that  the  relation  of 
coimsel  and  client  existed  between  them  at  the  time  the 
communications  were  made.  Kennedy  was  doing  law 
business  then  ;  he  had  done  a  gi^eat  deal  of  it  for  Ratnour, 
having  been  employed  in  a  number  of  cases;  had  given 
him  advice  befoit)  and  since ;  and  he  gave  his  opinion  as  a 
lawyer  upon  the  case  then  laid  before  him.  For  the  time 
being  he  was  Ratnour's  legal  adviser.  Though  he  disclaimed 
on  the  trial  that  he  acted  in  a  professional  capacity,  that 
was  a  matter  for  the  court  to  determine  from  the  facts 
appealing.  Kutnour,  it  is  manifest,  went  to  Kennedy  and 
spoke  to  him  of  the  matter,  upon  the  faith  that  he  was  a 
lawyer  and  of  the  relations  between  them  of  counsel  and 
client.  It  matters  not  that  he  paid  no  immediate  fee  ;  nor 
that  suit  was  not  then  ix?nding  or  then  contemplated. 
Communications  made  to^  an  attorney  in  the  course  of 
any  pci'sonal  employment,  relating  to  the  subject  thereof, 
and  which  may  be'  supposed  to  bo  drawn  out  in  consequence 
of  the  relation  in  which  the  parties  stand  to  each  other, 
are  under  the  seal  of  confidence,  and  entitled  to  protection 
as  privileged  communications  :  ( Williams  v.  Fitch^  18 
N.  Y.,  551.)  All  communications  made  by  a  client  to  his 
counsel,  for  the  pui-pose  of  pmfcssional  advice  or  assistance, 
are  privileged,  whether  they  relate  to  a  suit  pending  or 
contemplated,  or  to  any  other  matter  proper  for  such  advice 
or  aid  :  {Britton  v.  Lorenz^  45  N.  Y.,  51.)  And  whenever 
the  communication  made,  relates  to  a  matter  so  conueoted 
with  the  employment  as  attorney  or  counsel  as  to  afford 
presumption  that  it  was  the  ground  of  the  addi-ess  by  the 
client,  then  it  is  privileged  from  disclosure  :  {Turquand  v. 
Knight,  2  M.  &  W.,  98.) 

The  learned  General  Term  was,  therefore,  right  in  holding 
that  the  testimony  was  improperly  received,  so  inr  as  Batiioor 
was  concerned.     It  is  claimed  that  it  did  not  go  far  enough 
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in  its  order  of  reversal,  and  upon  the  point  made  here  it  is 
for  this  court  now  to  say  if  it  would  be  improperly  received 
though  limited  to  affecting  Frisbie;  and  we  think  that  it 
would.  The  principle  upon  which  these  communications  are 
protected  from  disclosure  applies  to  every  attempt  to  give 
them  in  evidence,  without  the  assent  thereto  of  the  pci^son 
making  them.  That  principle  is,  that  he  who  seeks  aid  or 
advice  from  a  Liwyer  ought  to  be  altogether  free  from  the 
dread  that  his  secrets  will  be  uncovei*ed  ;  to  the  end  that  he 
may  speak  freely  and  fully  all  that  is  in  his  mind.  Now 
this  principle  is  not  wholly  kept,  if  what  is  thus  said  may  be 
told  without  his  assent,  though  to  the  immediate  harm  or 
help  of  another  only.  The  disclosure  is  made,  his  secret  is 
bruited,  and  he  has  it  no  longer  in  his  power  to  stay  .it  from 
use  by  any  in  strife  with  him,  just  as  much  when  given  in 
testimony  against  another  as  against  him.  It  is  not,  indeed, 
put  in  evidence  directly  against  him  to  his  immediate  harm, 
but  that  thing,  the  knowledge  of  which  was  confined  to  him 
and  his  adviser,  has  become  matter  of  common  knowledge, 
and  may  be  the  cause  of  his  harm.  The  effect  may  not  be 
so  direct  and  immediate,  yet  it  is  a  possible  effect,  and  the 
foreseen  possibility  would  press  upon  his  lips,  when  in  con- 
sultation with  his  legal  adviser,  nearly  as  heavily  as  if  testi- 
mony of  what  ho  showed  to  his  counsel  could  be  called  out 
in  evidence  against  himself.  A  branch  of  tho  rule,  to  wit : 
that  the  communication  is  to  be  inviolate,  though  no  suit  be 
begun  or  contemplated,  shows  that  though  there  is  no  present 
opportunity  of  the  use  of  evidence  of  it  against  him,  the 
communication  is  made  under  the  seal  of  professional  confi- 
dence. And  it  is  but  a  further  natural  growth  of  the  rule, 
that  the  communication  is  to  be  privileged  from  being  put  in 
evidence  for  or  against  another,  lest  it,  by  means  of  the 
knowledge  of  it  thus  given,  be  used  to  his  harm  for  the  sus- 
taining or  defense  of  a  suit  thereafter  begun  in  which  he 
may  be  made  a  party.  Hence,  when  Ratnour  objected  to 
the  testimony  of  Kennedy,  he  made  a  good  objection  to  the 
receipt  of  it  at  all,  whether  it  was  or  was  not  limited  in  its 
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eflTect  to  the  case  of  Frisbie.  And  had  Katnour  not  been  a 
party  to  the  action,  and  so  have  no  right  to  be  at  the  trial 
and  object,  yet  the  objection  would  lie  in  the  mouth  of  Fris- 
bie, who,  by  it,  would  but  cull  upon  the  court  to  keep 
untouched  a  rule  of  public  policy,  made  and  to  be  kept  not 
especially  for  his  good,  but  for  that  of  all  men.  The  rule 
is  in  the  nature  of  that  which  excludes  evidence  when  the 
production  of  it  would  be  prejudicial  to  the  pul)lic  interests. 
The  public  good  in  the  concealment  of  it  overbalances  that 
which  may  be  reiiched,  either  by  the  public  in  thfe  adminis- 
tration of  criminal  law,  or  by  private  persons  in  the  inquiry 
into  their  rights. 

The  testimony  of  Kennedy  was  not  competent  to  be  given 
at  the  trial.  The  vice  in  the  reception  of  it  was  in  the 
nature  of  it,  and  not  that  it  Wiis  aimed  at  this  or  that  person 
as  a  party  to  the  action  ou  trial.  (See  Hex  v.  WilJiers^ 
2  Camp.,  578;  Wilsonv.  RastaUy  4  T.  R,  753,  per  Buli.er, 
J.,  760;   Chant  v.  Browne^  12  Eiig.  Law  and  Equity,  299.) 

It  is  said  that  it  was  offered  against  Ratnour  alone,  and  not 
to  affect  Frisbie.  It  does  not  api^car  from  the  case  that  it 
was  limited  when  called  out,  or  even  after,  during  the  trial ; 
and  it  is  not  easy  to  perceive  how  it  could  be  taken,  as  it 
was  generally,  without  having  weight  in  the  mind  of  the 
jury  against  each  of  the  defendants,  they  being  sued  as  joint 
actoi*s  in  a  fraud  upon  the  plaintiff. 

True,  the  communications  must  bo  to  the  professional 
adviser  for  his  infonnation  ;  and  it  may  be  that  if  a  client 
chooses  to  speak  his  mind  to  his  counsel,  in  the  prcsence  and 
hearing  of  persons  unrelated  to  him  in  the  matter,  that  what 
is  said  is  not  privileged.  We  have  not  to  decide  that,  at  this 
time.  It  is  claimed  here  that  wliat  was  said  by  Ratnour  to 
Kennedy  was  in  the  presence  of  others.  In  answer  to  the 
preliminary  questions  put  to  Kcinicdy  he  said  that  others 
were  present,  and  he  inferred  that  one  of  them  could  have 
heard  the  commmiication  ;  but  it  is  not  shown  that  any  other 
person  than  Ratnour  and  Kennedy  heard  this  particular  con- 
versation ;  nor  did  the  trial  court  put  its  ruling  upon  that 
SicKBLS— Vol,  XXXV.        51 


402  HiscocK  et  aL  v.  Harris  et  al.  [March, 

Statement  of  caae. 

groun<L  The  testimony  wins  admitted,  for  that  Keiincdj  said, 
that  he  was  not  couuscK  We  ai-e  not  able  to  say  tbat  the 
faet  existed  that  Katnour  made  his  statement  so  that  others 
than  Kennedy  heard  it. 

We  are  therclbro  of  the  opinion  that  the  Genond  Term 
should  have  reversed  I  he  judgment  in  tola  and  ordered  a  new 
trial  for  both  defendants. 

The  other  exceptions  made  at  the  trial,  and  brought  before 
us  by  the  points  of  the  appellant,  do  not  show  error. 

The  judgment  of  the  General  Term,  so  far  as  it  affirms  the 
judgment  against  the  defendant  Frisbie,  should  l)e  reversed, 
and  a  new  trial  ordered  for  him  as  well  as  the  defendant  Eat- 
nour. 

All  concur. 

Judgment  accordingly. 


80    4081  :   ' 

{126    S4l{ 

SO  402 i 

78  ADM7o|  .     EiOHABD  HiscocK  et  al.,  Ecspondcnts,  v.  Lucr  M.  IIabbis 

et  al.,  Appellants. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  (§J  191, 194),  requiring 
a  party,  on  appeal  fiom  an  onler  granting  a  new  tritd,  to  stipulate  for 
judgment  a^^ainBt  him  in  case  of  affirmance,  and  directing  this  ooart,  in 
such  ca5,o,  to  render  judgment  absolute  upon  the  right  of  the  appellants  ; 
also  authorizing  such  ]ii*oceeding8in  the  court  below  u|X)n  the  I'emittitur 
as  are  necessary  to  rentier  the  judgment  effectual,  the  judgment  n^ust 
be  absolute  against  the  appellant  upon  the  whole  matter  and  right  in 
cOntrovci*sy  in  the  action. 

Where,  therefore,  an  order,  reverang  a  judgment  in  favor  of  plaintiff  and 
gi'anting  a  new  trial,  is  affirmed  on  appeal  to  this  coui-t,  and  judgment 
absolute  ordered,  in  an  action  wherein  the  answei*  sets  up  a  counter- 
claim, defendant  is  entitled  to  such  judgment  upon  the  remittitur  as  the 
facts  allowed  by  him  in  his  answer  entitle  him  to. 

In  an  action  to  reeoxer  an  item  allowed  plaintiffs  by  an  award,  the  defend- 
ants in  their  answer  alleged,  among  other  things,  that  ihe  arbitrators 
exceeded  their  jurisdiction,  that  the  award  was  void  u}X)n  its  face,  and 
that  it  wa.s  corruptly  and  fraudulently  made,  by  the  procui-ement  of  the 
plaintiffs,  and  thei-efoi-e  void ;  also,  that  it  was  invalid  for  other  reasons 
stated.  The  relief  demanded  was  that  the  awartl  be  adjudged  void,  that 
the  same  be  vacated  and  set  aside,  and  the  submission  be  declared  to 
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be  revoked,  and  that  the  complaint  be  dismissed.  PlaintifTs  I'eplied, 
denying  the  facta  Rtated  in  the  counter-claim.  Plaintiffs  obtnincMl  judge- 
ment sustaining  the  award,  and  for  the  sum  claime<l ;  this  was  reversed 
by  the  Genei-al  Tenn,  and  new  tinal  granted.  The  oixier  of  Greneral 
Term  was  affirmed  here,  and  judgment  absolute  ordei'ed  for  defendants. 
Judgment  of  affirmance  was  entered  on  the  i*emittitur,  which  also  con* 
tained  a  clause  adjudging  the  contract  of  submission  to  arbiti*ator8,  and 
the  awai-d  to  be  void,  and  setting  aside  the  same,  and  adjudging  all  acts 
and  p)*oceedings  under  and  in  pui:suance  of  the  submission  and  award 
to  be  void.  On  motion  to  sti'ike  out  said  clause,  Jieldf  that  the  judgment 
entered  was  too  broad ;  that  there  were  no  allegations  in  the  pleadings 
showing  the  contract  of  submb^ion  to  arbitration  to  be  void ;  and 
there  wjls  no  authonty  for  adjudging  the  proceedings  and  acta  done 
under  the  submiiaioa  and  award  to  be  void  ;  but  thut  defendants  were 
entitled  to  have  the  award  adjudged  void,  and  all  subsequent  proceed* 
ings  depending  solely  upon  it,  leaving  the  submission  to  stand. 

(Argued  March  9,  1880;  decided  Mai-ch  19,  1880.) 

Appeal  from  order  of  the  Gcueral  Terai  of  the  Supreme 
Court,  iu  the  fourth  judicial  depaitment,  affirmmg  an  order 
of  Special  Term,  striking  out  a  clause  in  a  judgment  entered 
herein  on  remittitur  from  this  court. 

Tlic  clause  struck  out  is  set  forth  in  the  opinion,  wherein, 
also,  all  the  niaterial  facts  are  stated. 

Oliver  Porter^  for  appellants.  The  defendants  were 
entitled  to  an  affirmative  judgment.  {Davidttoa  v.  lieming' 
ion,  12  How-,  310;  Wolf  v.  //.,  13  id.,  84;  Se?nan  v.  Trull, 
13  id.,  248;  Curtis  v.  Horion,  30  Barb.,  225;  16  How., 
576,  note ;  Lannian  v.  Lewiston  li,  11.  Co.,  18  N.  Y.,  493; 
Hutchmgs  v.  Van  Brunt,  38  id.,  335;  Cobb  v.  Hatfield,  46 
id.,  533;  Peojple  v.  Lacoste,  37  id.,  192;  Wnylit  v.  Delcb^ 
field,  25  id.,  266;  Martin  v.  LoU,  4  Abb.,  365;  38  N.  Y., 
335-345.)  The  judgment  of  a  court  of  competent  jurisdic- 
tion on  the  point  in  issue  before  it,  can  only  l)e  reviewed  by 
appesil.  {Gelston  v.  Hoyt,  1  Johns.  Chy.,  542;  Canfield  v. 
Monger,  12  J.  R.,  347;  Binck  v.  Wood,  43  Barb.,  213; 
Le  Guen  v.  Gouveneur,  1  Johns.  Gis.,  436;  Billinger  v. 
Craigen,  31  Barb.,  534-537;  Davis  v.  TalcoU,  12  N.  Y,, 
184:  Demarest  v.  Darge,  32  id..  281;  McAllister  v.  Reab, 
4  Wend.,  483,  492,  493j   Winfield  v.  Bacon,  24  Barb.,  154; 
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Foster  v.  Milliner,  50  id.,  385;  1  Johns.  Gis.,  436;  12  J.  R, 
347;  12  N.  Y.,  184;  Curtis  v.  Groat,  6  J.  R.,  168;  Quack- 
enbush  v.  Leonard,  10  Paige,  131;  Union  India  Rubber  Co, 
V.  Babcoc/c,  1  Abb.  Pr.,  262;  McGregor  v.  Buell,  11  Abb., 
31;  Borjardus  v.  The  It  M.  Co,,  1  Diior,  592;  3  Sandf., 
683;  8  Barb.,  306:  10  Paigo,  131;  McGregor  v.  Budl,  3 
Al)b.  C.  A.  Dec,  86-91.)  In  the  suit  brought  to  euibrce 
the  award,  it  was  obligjxtory  on  defendants  to  set  up  by 
answer  their  defense  or  counter-claim,  or  right  to  affirmative 
relief,  under  the  penalty  of  losing  it.  {Dobson  v.  Pearce, 
12  N.  Y.,  166;  Old  Code,  §§  69,  150,  274;  Giles  y.  Austin, 
62  N.  Y.,  486;  Carpenter  v.  Keating,  10  Abb.  [N.  S.],  223; 
Van  Allen  v.  Schennerhorn,  14  How.,  287.)  Plaintiffs' 
appeal  from  the  order  granting  a  new  trial  gave  to  the 
defcndiuits  the  full  benefit  of  their  order  for  a  new  trial. 
{Mackar/  v.  Lewis  et  al.,  73  N.  Y.,  382;  Krekler  v.  Thaule 
et  al,  73  id.,  608.) 

Hiscock,  Gifford  &  Doheny,  for  respondents.  The  remit- 
titur controls  and  limits  the  judgment  to  be  entered  thereon, 
and  beyond  it  such  judgment  in  its  provisions  cannot  legjilly 
go. '  {Quackenbush  v.  Leonard,  10  Paige,  131;  Union  India 
Rubber  Co.  v.  Babtock,  1  Abb.  Pr.,  262;  McGregor  y.  Buell, 
1  Keycs,  153,  157;  S.  C,  17  Abb.  Pr.,  31.)  A  motion  is 
the  proper  remedy  for  correcting  an  irregular  judgment ; 
and,  especially,  for  getting  rid  of  a  clause  improperly  inserted 
in  the  roll.  {People  ex  rel.  Oswald  v.  Gqff,  Assessor,  etc.,  52 
N.  Y.,  434;  Code  of  Civil  Prod,  §  1282.)  It  was  necesstiry 
to  have  the  judgment  in  this  ciise  coiTccted,  as  it  was  cor- 
rected by  the  order  appealed  from.  (1  Smithes  Lead.  Cas. 
[Hare  &  Wall.],  842;  Mason  v.  Alston,  9  N.  Y.,  28;  Wil- 
liainsy.  Fitzhngh,  44  Barb.,  321;  Barnwell  y.  Knight.  51 
id.,  267;  Libby  v.  Rosekrans,  55  id.,  202;  People  v.  Doimr 
ing,  4  Sandf.,  189;   O'Brien  v.  Hevney,  2  Edw,  Ch.,  242.) 

Earl,  J.  The  plaintiffs  sued  the  defendants  upon  an 
award  to  recover  the  sum  of  $3,000  awarded  to  them  by 
arbitrators  chosen  by  the  parties.     The  sum  thus  claimed 
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was  an  item  only  in  the  award,  as  there  were  other  matters 
acted  upon  by  the  arbitrators.  The  defendants  appeared  in 
the  action  and  answered,  alleging,  among  other  things,  that 
the  arbiti'atoi's  exceeded  their  jurisdiction ;  that  the  award 
was  void  upon  its  face,  and  that  it  was  coiTuptly  and  fraudu- 
lently made  and  published  by  the  procui-ement  of  the  plaiu- 
tifl&,  and  therefore  void,  and  that  it  was  invalid  for  other 
reasons  stated ;  and  the  defendants  demauded  that  the 
'*  award  be  adjudged  to  be  void,  and  that  the  same  be 
vacated  and  set  aside,  and  that  the  submission  be  declared 
to  be  revoked,  and  that  the  complaint  be  dismissed,  and  thtit 
they  have  judgment  accordingly."  To  the  counter-claim  thus 
made  in  the  answer  the  plaintifis  replied,  denying  the  facts 
upon  which  the  same  was  based. 

The  action  was  then  referred  to  a  referee,  who  found  and 
decided  that  the  award  was  legal  and  binding  ujwn  the  par- 
ties, and  gave  judgment  for  the  plaintiffs  for  the  sum  claimed 
by  them.  The  defendants  then  appealed  to  the  General 
Teiin  of  tiio  Supreme  Court,  and  there  the  judgment  was 
reversed  and  a  new  trial  was  ordered,  on  tiie  ground  that 
the  award  as  to  the  $3,000  was  invalid.  The  j^laiutiffs  then 
api)ealed  to  this  court,  giving  a  stipulation  for  judgment 
absolute  against  them  in  case  of  affirmance.  This  court 
afirmed  the  order  appealed  from  and  ordered  judgment 
aI)solute  for  the  defendants  on  plaintiffs'  stipulation,  and  the 
remittitur  was  sent  down  to  the  Supreme  Couit,  There 
judgment  was  entered  upon  the  remittitur  by  the  defend- 
ants, affirming  the  order  of  the  General  Term  and  for  costs, 
which  judgment  also  contauied  this  clause  :  **And  it  is  con- 
sidered and  adjudged  that  the  contract  of  &uI)mission  to 
arbitration  mentioned  and  described  in  the  pleadings  in  this 
action  be,  and  the  same  is  adjudged  to  Ikj  void,  and  the 
same  is  hereby  set  aside ;  and  it  is  further  considered  and 
adjudged  that  the  awaixl  mentioned  and  described  in  the 
pleadings  in  this  action  be,  and  the  same  is  hereby  set  aside 
and  adjudged  to  l)e  Void  and  of  none  effect ;  and  it  is  fur- 
'  ther  considered  and  adjudged  that  all  matters,  things,  pro- 


406  HiscocK  et  al.  v.  Harris  et  al.  [Maichi 

Opinion  of  the  Coui*t,  per  Ruu.,  J. 


ceedings  and  acts  had,  done  or  performed  under  and  in  pur- 
suance of  the  said  contmct  of  submission  and  award  be,  and 
the  same  are  void  and  of  none  effect."  Thereafter  a  motion 
was  made  at  Special  Term  of  the  Supreme  Court  on  behalf 
of  the  plain tiiTs  to  strike  this  clause  from  the  judgment  as 
tmauthorized  by  the  remittitur,  and  the  court  ordered  the 
same  to  be  stricken  therefrom.  The  defendants  api)ealed 
from  such  order  to  the  General  Term  and  from  affirmance 
there  to  this  court. 

It  is  undisputed  that  the  judgment  entered  in  the  court 
below  upon  a  decision  of  this  court  must  contbrm  to  the 
remittitm'  sent  down ;  and  the  question  to  be  determined 
here  is  whether  the  clause  complained  of  was  authorized  by 
the  remittitur ;  and  whether  it  was  or  not  depends  upon  the 
force  to  be  given  to  plaintiffs'  stipulation  upon  the  appeal 
to  this  couit  under  the  Code :  (Code  of  Procedure,  §11;  Code 
'  of  Civil  Procedure,  §§  191,  194).  Before  the  plaintiffs  could 
appeal  they  were  required  to  give  the  stipulation  that  if  the 
order  should  be  affiimed,  j  udgmcnt  al>solutc  should  l>c  rendered 
against  them  ;  and  then  it  is  jirovided  that  if  this  court  in 
such  case  determines  that  no  error  was  connnittcd  in  grant- 
ing the  new  trial,  **  ib  must  render  judgment  aljsoliite  upon 
the  riglit  of  the  appellant ;  and  after  its  judgment  has  been 
remitted  to  the  court  below,  an  assessment  of  damages,  or 
any  other  proceeding  requisite  to  render  the  judgment 
effectual,  may  be  had  in  the  latter  court." 

Now  here  the  defendants  had  set  up  a  counter-claim. 
Upon  the  facts  alleged  by  them  they  had  the  right  to  have 
the  award  vacated  and  set  i^ido.  After  the  new  trial  was 
granted,  they  had  the  right  to  go  to  trial  again  and  estab* 
lish  their  counter-claim,  if  they  could,  and  thus  obtain  the 
relief  demanded  in  their  answer.  Of  this  right  the  plaintiflGs 
deprived  them  by  their  appeal ;  but  before  they  could  do 
so,  they  were  required  to  give  the  stipulation.  What  then 
is  and  should  be  the  effect  of  the  stipulation  in  case  of 
affirmance  ?  Clearly  to  give  the  defendants  such  a  judgment 
as  the  &cts  alleged  by  them  entitle  them  to.     The  judgment 
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must  be  absolute  against  the  appellants  upon  the  whole 
matter  and  right  in  controversy  in  the  action.  If  this  were 
not  so,  a  plaintiff  m  siieh  a  case  as  this  could  always  deprive 
the  defendant  of  his  right  to  try  his  counter-claim  and  have 
it  adjudicated  in  the  action,  and  thus,  in  many  cases,  enth-ely 
destroy  the  value  of  a  just  counter-claim.  Here,  however, 
the  judgment  entered  was  somewhat  too  broad.  •  There 
were  no  allegations  in  the  pleadings  showing  that  "the  con- 
tnict  of  submission  to  arbitration"  was  void,  and  there  was 
no  authority  for  adjudging,  that  "all  the  matters,  things, 
proceedings  and  acts  had,  done  or  performed  under  and  in 
pursuance  of  the  contract  of  submission  and  award "  were 
void.  But  the  defendants  were  entitled  upon  the  facts 
alleged  by  them  to  have  the  award  adjudged  void.  The 
reversal  of  the  judgment  entered  upon  the  report  of  the 
referee  destroys  the  effect  of  that  report.  The  adjudication 
that  the  award  is  invalid  and  of  no  effect  invalidates  all  sub- 
sequent proceedings  depending  solely  upon  it.  But  the 
submission  must  stand  for  what  it  is  worth. 

The  order  of  the  General  and  Sjieeial  Terms  should, 
thercfore,  be  so  modified  as  to  strike  from  the  clause  com- 
plained of  in  the  judgment  all  except  that  portion  of  it 
which  sets  aside  the  award  and  adjudges  it  to  be  void  and 
of  no  effect,  and,  as  thus  modified,  such  orders  should  be 
afiirnied,  without  costs  upon  appeal  to  this  court  to  either  party. 

If  this  result  shall  cause  any  harm  or  embarmssment  to 
plaintiffs,  it  will  be  only  another  illustration  of  the  impolitic 
use  of  the  right  of  appeal  to  this  court  from  ordoi-s  granting 
new  trials,  to  which  attention  has  been  chilled  in  the  decisions 
of  this  court  on  several  occasions  :  {Lanman  v.  77ie  Lewis- 
tan  R.  R.  Co.,  18  N.  Y.,  493;  HUcJtings  v.  Van  Brunt,  38 
id.,  335;  Cobb  v.  Hatfield,  46  id.,  533;  Godfrey  v.  Moser^ 
66  id.,  250;  Lake  v.  JVathans,  67  id.,  589.) 

CnuRCU,  Ch.  J.,  and  Danforth,  J.,  concur;  Folger,  J., 
concui*s  in  result;  Rafallo  and  Miixbb,  J  J.,  do  not  vote; 
Andrews,  J.,  absent. 

Ordered  accordingly. 
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The  American  Union  Telegraph  Company,  Eespondent, 
V.  Charles  H.  Middleton,  Appellant. 

As  an  action  of  trespass  quare  clausum  f regit  is  local  in  its  character,  it 
will  not  lie  in  this  State  whei-e  the  land  is  located  in  another  State. 

An  oi^er  of  arrest  was  issued  in  an  action  to  recover  damages  for  wrong- 
fully ^nd  maliciously  cutting  down  and  carrying  away  certain  telegraph 
poles,  with  the  wii*es  and  inaulatoi-s  attached  thei-eto,  which  were  located 
in  a  highway  in  the  State  of  New  Jei«ey,  and  foraied  pai't  of  a  continn- 
ous  telegraph  line  in  opei*ation  in  that  State.  On  motion  to' vacate  the 
order  of  arrest,  held^  tliat  the  oilier  was  not  properly  granted  ;  that  as 
the  poles  wei-e  affixed  to  the  soil  they  were  part  of  the  realty,  and  the 
cutting  down  of  the  same  was  a  trespass,  the  damages  for  which  could 
only  be  recovered  in  an  action  qiiare  clausum  f  regit ;  that  the  cutting 
down  and  removal  charged  was  one  continuous  transaction,  con- 
stituting but  one  cause  of  action,  which  could  not  be  divide<i,  and 
Was  local ;  also,  that  the  objection  as  to  fuiisdiction  could  be  taken  on 
such  a  motion ;  as,  if  the  onier  of  aivest  was  granted  without  authority, 
defendant  was  entitled  to  have  it  vacated,  and  was  not  bound  to  raise 
the  question  by  answer  or  demurrer. 

It  appeared,  by  the  affidavits,  that  defendant  cut  the  poles  in  a  highway, 
and  canned  them  to  the  ditches  and  side  fences  of  the  i-oail,  and  left 
them.  Heldf  that  conceding  the  poles  and  wires  could  have  been  made 
the  subject  of  a  convci*sion  after  they  had  been  severed,  no  such  con- 
version actually  took  place ;  also,  that  as  the  order  of  arrest  was  granted 
for  the  cutting,  as  well  as  the  conversion,  even  if  such  convei^ion  took 
place,  the  order  should  be  vacated,  for  the  reason  that  the  right  of 
an*est  is  not  applicable  to  all  the  causes  of  action. 

(Argued  March  9,  1880;  decided  March  19, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  ill  the  first  judicial  department,  affirming  an  order  of 
Special  Term,  which  denied  a  motion  to  vacate  an  order  of 
arrest  herein. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Harry  Wilber^  for  appellant.  Tlie  telegi'aph  poles  with 
their  attachments,  were  part  of  the  realty  ;  and  the  only 
action  the  plaintiff  was  entitled  to  bring  was  one  of  tres- 
pass, qum^  clausum  fregit,  {Electric  Telegraph  Co.  v. 
Overseers^  etc^  24  L.  J.  [N.  S.],  146;  People  ex  reL  Ca^ssUy^ 
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2  Laiis.,  294;  46  N.'  Y.,  46;  Williams  v.  JT.  Y.  O.  R.  R. 
Co.y  16  id.,  9/;  Mahan  v.  Same,  24  id.,  658,  661;  Cmir/ 
V.  Rochester y  etc.,  R.  R.  Cfe.,  39  id.,  404;  Smith  v.  Peck, 
1  Hill,  176;  20  Wciid.,  655;  11  N.  Y.,  123.)  Such  an 
actioa  is  local  and  will  not  lie  in  this  State,  where  the  land 
which  is  the  subject  of  the  injury  lies  in  another  State 
or  country.  {Watts,  Admrs.  v.  Kenney,  25  Wend.,  484; 
Bacon,  56;  4  T.  R.,  503;  1  Strange,  646;  2  W.  Black., 
1070;  Saund.  PI.  and  Ev.,  412;  1  Chitty  on  Plead.,  271; 
Howe  V.  Wilson,  1  Denio,  181.)  There  was  no  convei-sion, 
but  a  trespass  to  land  siniply.  {Howe  v.  Willson,  1  Den., 
181-183;  Taf/lor  v.  Cole,  1  H.  Black.,  555;  Smith  v.  Miller, 
1  T.  R.,  479;   2  Sharswood^s  Black,  [ed.'  of  1874],  232,  233; 

3  R.  S.  [Banks  &  Bros.  6th  ed.],  171;  Addison  on  Torts, 
§§  467,  468;  Bushtiell  v.  Miller,  1  Str.,  129;  Houghton 
V.  Butler,  4  T.  R.,  364.)  Where  the  plaintiff  arrests  the 
defendant  on  several  causes  of  action,  the  right  to  arrest 
must  be  applicable  to  them  all,  or  the  order  wi\l  be  vacated 
{Lambert  v.  Snow,  2  Ililt.,  501;  Smith  v.  Knapp,  30 
N.  Y.,  581-588.) 

i?.  E,  Deyo,  for  respondent.  The  complaint  showed  on 
action  in  tort  upon  which  plaintiff  was  entitled  to  an  order 
of  arrest,  {Johnson  v.  Adams  Tobacco,  14  Hun,  89.)  The 
affidavit  showed  that  the  tortious  acts  were  committed 
upon  the  highway  where  the  defendant  had  a  right  to 
be,  hence  there  could  be  no  tresioass  upon  a  close,  and  an 
action  quare  clausum  fregit,  would  not  lie.  {Mooers  v. 
Wait,  3  Wend.,  104.)  Conceding  that  injury  to  real  estate 
is  an  element  of  damage,  yet  as  other  elements  for  injuries 
undoubtedly  personal  are  parts  of  the  same  cause  of  action, 
the  order  will  be  sustained.  {Baimey  v.  Burstenbinder,  7 
Lans.,  210.)  It  is  well  settled  that  an  action  will  lie  in 
this  State  for  a  conversion  committed  in  a  foreign  country, 
even  though  the  parties  plaintiff  and  defendant  are  both 
non-residents,  and  an  order  of  arrest  therein  will  be  sus- 
tained. Johnson  v.  }V7iii7nan,  10  Abb.  [N.  S.],  Ill;  Brawn 
SiCKELs— Vol.  IXXV.        52 
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V.  Ashboiif/h,  40  How.,  226;  Nevyman  v.  Goddavd^  13 
Hun,  70;  Mclwar  v.  McCabe,  26  How.,  257;  DeWiU 
V.  Buc/ianan,  54  Barb.,  31;  -Hull  v.  Vruland^  42  id,, 
543.) 

Miller,  J.  This  action  was  brought  to  recover  damages 
for  wrongfully  and  maliciously  cutting  down,  and  unlaw- 
fully carrying  away  and  couvcrting  twenty-three  telegraph 
poles,  wiivs,  and  insulator  attached  thereto,  located  in  the 
Sttite  of  New  Jei-??ey,  and  forming  a  i)art  of  a  continuous 
line  of  telegraph  in  o[>eration  in  that  State. 

An  order  of  arrest  was  granted,  the  defendant  held  to 
.  bail,  and  a  motion  to  vacate  the  order  was  denied.  The 
defendant  appealed  to  the  Genci'al  Term,  where  the  order 
was  affirmed  and  an  appeal  was  taken  to  this  court. 

The  question  presented  is  whether  an  order  of  ari'ost  can 
be  lawfully  granted  in  such  a  case.  The  telegi-aph  poles, 
with  the  wiixjs  and  attachments  thereto,  which,  it  is  alleged, 
were  cut  down  by  the  defendant,  wei-e  affixed  to  the  soil  of 
a  highwa}^  and  constituted  a  part  of  the  freehold.  (^T/ie 
Electric  Tel  Co.  v.  Overseers,  etc.,  24  L.  J.  [N.  S.],  146.)  As 
they  could  not  be  cut  down  without  an  entry  on  the  realty, 
and  this  constitutes  a  material  part  of  the  damages,  the  only 
action  which  can  properly  be  brought  is  an  action  of  trespass 
quare  clausum  f regit.  This  is  clearly  manifest ;  and  as  such 
action  is  local  in  its  character,  by  the  statute  as  well  as  by 
the  common-law,  it  will  not  lie  in  this  State,  where  the  land 
is  located  in  another  State.  {Walts^  AdtrCrs  v.  Kinney,  23 
Wend.,  484.)  In  the  case  last  cited  it  was  held  that  although 
the  courts  will  entertain  actions  which  are  in  their  nature 
transitory,  iiothwithstanding  they  arise  abroad,  actioiis  for 
trespass  quare  clausum  f regit,  ejectment,  etc.,  where  the 
land  lies  in  a  foreign  country,  cannot  be  tried  hero. 

It  is  claimed  that  the  damage  to  the  real  estate  is  not  the 
cause  of  action ;  and  as  the  tortious  acts  were  committed 
upon  the  highway  where  the  defendant  had  a  right  to  be, 
there  could  be  no  trespass  on  the  close.     The  answer  to  this 
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position  is  that  the  pluiutiff  hud  affixed  their  poles  to  the 
realty,  and  tlie  cutting  away  of  the  same  was  a  trespass  for 
which  damages  could  only  be  recovered  by  an  action  quare 
da  ximim  f regit. 

It  id  also  iiisii^ted  that  the  gravamen  of  the  complaint  was 
for  currying  away  and  converting  the  poles  which  were  sev- 
ered, and  were  personal  property  after  the  cutting,  even  if 
they  were  a  part  of  the  realty  previously.  It  is  quite  obvi- 
ous that  the  cutthig  of  the  poles  and  the  removal  of  them 
was  one  contuiuous  and  unint<u*ruptcd  transaction,  insepa- 
rably connected  together,  which  constituted  a  single  cause 
of  action  which  cainiot  be  divided  into  two  actions,— one  for 
the  cutting  and  another  for  t!ie  conversion.  The  one  was  a 
part  of  the  other,  and  the  conversion  so  coupled  with  the 
cutting  that  they  were  the  same,  and  both  of  them  are  thus 
made  local :    {Ucme  v.  Willson,  1  Den.,  181.) 

Conceding,,  however,  that  the  poles  and  wires  could  have 
been  made  the  subject  of  a  conversion  after  thoy  had  been 
severed  from  the  soil,  we  think  that  the  affidavits  establish 
that  no  such  sepamto  conversion  actually  took  place.  The 
defendant  only  carried  them  from  the  place  where  they  were 
cut  and  from  the  highway  to  the  ditches  and  side  fences  of 
the  road,  and  left  them  there  or  placed  them  on  the  side  fences 
by  the  road-side.  There  was  no  assumption  of  possession, 
no  attempt  to  exercise  control,  or  to  convert  them  to  his 
own  use.  But  even  if  there  w^as,  the  only  damages  which 
could  be  recovered  In  such  a  case  would  be  the  actual  value 
of  the  poles  and  wires,  which  would  be  merely  nomuial  when 
compared  with  the  amount  of  damages  ($5,000)  which  the 
plaintiff  claims  to  recover,  and  for  which  sum  the  defendant 
was  held  to  bail  in  this  action.  It  is  very  evident  from  the 
l)laintitf 's  affidavits  that  there  was  no  legal  conversion,  and 
that  it  could  not  take  place  witliout  a  removal  of  the  poles 
and  wires  for  the  purpose  of  taking  them  away  from  the  plain- . 
tiff,  or  by  the  exercise  of  some  dominion  over  them  by  the 
defendant  for  the  benefit  of  himself  or  of  some  other  person. 
The  mere  act  of  removal,  of  itself,  independent  of  any  claim 
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over  them  in  favor  of  the  defendant,  or  any  one  else,  does 
not  amount  to  the  conversion  of  the  poles,  wires  and  insu- 
lators :  (Addison  on  Torts  [3d  ed.],  309.) 

We  might  stop  here,  without  any  further  discussion;  but 
it  may  be  added  tliat  as  the  order  of  arrest  was  granted  for 
the  cutting,  iia  well  as  an  unlawful  convei-sion,  even  if  such 
conversion  took  place,  that  it  mu.vt  be  discharged  for  the 
reason  that  the  right  to  arrest  is  not  applicable  to  all  the 
causes  of  action :  \8mith  v.  Knapp,  30  N.  Y.,  581-588; 
McGovern  v.  Payn^  32  Barl).,  8o.)  The  case  of  3Iooet^s 
V.  Wait  (3  Wend.,  104),  is  relied  upon  by  the  counsel 
for  the  respondent  to  sustain  the  position  that  an  action 
will  lie  for  the  conversion  of  the  telegraph  poles,  although' 
the  defendant  committed  a  trespass  in  cutting  them  down. 
The  action  was  against  a  party  who  had  obtained  timber 
through  the  person  in  possession,  under  a  contract  with 
the  plaintiff,  such  pei-son  having  unlawfully  cut  the  same ; 
and  it  was  held  that  it  belonged  to  the  owner,  and  he 
could  maintain  trover  against  any  person  in  possession, 
although  a  barm  fide  purchaser  under  the  occupant.  The 
case  is  not  in  point,  as  the  question  as  to  the  effect  of  a  sev- 
erance and  a  removal  in  connection  with  the  convei-sion  was 
not  pi-esented  or  considei'cd. 

The  objection  urged  that  the  question  as  to  jurisdiction 
cannot  be  taken  by  motion,  is  not  well  taken.  If  the  order 
of  arrest  was  granted  without  any  authority,  it  is  apparent 
that  the  defendant  hjis  a  right  to  move  to  vacate  it  for  that 
reason,  and  it  is  not  bound  to  raise  the  question  by  answer 
or  demurrer.  It  is  sufficient  that  the  papei-s  upon  which  it 
was  granted  show  a  want  of  power,  to  authorize  the  court  to 
vacate  the  order. 

The  cases  in  which  an  action  will  lie  for  an  injury,  in  another 
State  or  country,  to  the  person  or  property,  are  pei-sonal  and 
transitory  actions  which  do  not  relate  to  the  realty,  and  have 
no  application  to  an  action  of  trespass  quare  clausum  fregit* 
where  the  place  of  trial  must  be  confined  to  the  locality,  as  is 
the  case  here.     In  cases  of  this  character  no  action  will  lie 
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outside  of  the  jurisdiction  of  the  State  or  country  where  the 
cause  of  action  arose. 

It  follows  that  the  oider  of  the  Special  and  General  Terms 
must  be  reversed  and  the  motion  granted,  with  costs  to  the 
defendant,  and  with  costs  of  appeal  to  the  General  Term  and 
to  this  coiiii;. 

Church,  Ch.  J.,  Rapallo  and  Danforth,  JJ.,  concur; 
Earl,  J.,  concui's  in  result;  FoIiGER,  J.,  took  no  part; 
Andrews,  J.,  absent. 

Ordered  accordingly. 


William  H.  Brown.  Respondent,  v.  Peter  W.  Gallaubet, 

Appellant. 

The  defendant,  in  an  action  in  a  court  of  record,  is  not  bonnd  to  avail  him- 
self by  way  of  counter-claim,  of  an  independent  cause  of  action,  existing 
in  his  favor  against  plainUff.  The  rule  in  this  respect  was  not  changed 
by  the  Code. 

In  an  action  brought  by  B,  against  G.,  among  other  things  to  recover  sums 
of  money  to  the  amount  of  about  $2,000,  alleged  to  have  been  collected 
by  G.  as  agent  of  B.,  G.  pleaded  a  former  suit  in  bar.  It  appeared 
that  G.  had  brought  a  foi-mer  action  against  B.,  to  recover  money  alleged 
to  have  been  loaned  to  him,  and  exi>enses  paid  and  incurred  for  his  use ;  in 
the  complaint  therein  it  was  alleged  that  B.  had  paid  or  advanced  to  G. 
^2,050,  and  judgment  was  a^ked  for  the  balance,  with  interest.  The 
answer,  in  that  action,  was  simply  a  genei*al  denial.  Judgment  was 
rendered  therein  in  favor  of  G.  The  i-efei-ee,  upon  the  trial  of  the  second 
action,  refused  to  find  that  plaintiff  had  received  a  credit  in  the  former 
suit  for  the  amount  clathied,  and  that  fOoX  was  not  established  by  the 
evidence.  Held,  that  the  former  suit  was  not  a  bar ;  that  B.  was  not 
bound  in  that  action  to  set  up  his  demand  against  G.  for  moneys  col- 
lected, or  to  avail  himself  of  the  credit  G.  pix)]X)sed  to  give  him,  but 
had  the  right  to  bring  a  cross  acticm ;  that  B.  not  having  set  up  such 
demands  by  way  of  counter-claim,  they  were  not  necessai'ily  involved  in 
the  foi*mer  action ;  that  if  it  had  appeared  that  the  amounts  claimed 
had  been  in  fact  allowed  to  B.,  and  judgment  only  rendei-ed  for  the 
balance,  this  would  have  been  a  defense ;  but  if  nothing  in  fact  was 
credited  to  B.,  and  the  verdict  was  for  the  whole  amount  the  jury  found 
owing  to  G.,  without  reference  to  any  offsets  or  credits,  as  the  fnAts 
showed,  the  judgment  did  not  extinguish  B.'s  demand. 
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No  exceptions  were  taken  on  the  trial  presenting  the  question  of  th6  effect 
of  the  formei' judgment  as  matter  of  law,  and  no  exceptions  wei*e  taken 
to  the  refei*ee's  refusal  to  find  that  the  claim  of  B.  was  allowed  in  the 
former  action ;  the  General  Tenn  moditied  the  judgment  by  revei*sing 
the  i-ecovery  for  the  money  collected ;  ita  order  di<l  not  state  that  the 
modifi'-ation  was  upon  questions  of  fact.  Held*  that  as  no  error  of  law 
appeai-ed,  the  judgment  of  General  Term  could  not,  in  any  event*  be 
sustained. 

(Argued  March  9,  1880 ; .  decided  April  6,  1880.) 

Appeal  from  bo  much  of  a  judgment  of  the  General 
Term  of  the  Court  of  Common  PIoiis,  in  aiul  for  the  city  and 
cc^unty  of  Now  York,  sla  modified  a  judgment  in  favor  of 
plaintiflT,  entered  upon  tlic  report  of  a  referee. 

The  niiture  of  the  action,  the  modific^ition  in  the  judg- 
ment made  by  the  General  Term,  and  the  facts,  so  far  as 
pertinent,  appear  in  the  opinion. 

Nathaniel  (7.  Moaky  for  appellant.  The  pendency  of  the 
Supreme  Court  action  was  no  bar,  even  though  the  plaintiff 
might  have  set  up  his  claim  here  as  a  counter-claim  there. 
{Fabncotli  V,  Launtz,  3  Sandf.,  743,  745;  Lignot\.  Reddin, 
4  E.  D.  Smith,  285;  Harris  \.  Hammond,  18  How.  Pr.,  124; 
Simeon  v.  Schurck,  29  N.  Y.,  598;  Kerr  v.  Hays,  35  id., 
331.)  A  defendant  is  not  bound  to  set  up  a  counter-claim 
or  to  recoup  ;  he  may  elect  to  do  so  or  enforce  his  claim  by 
a  separate  action.  {Barthy.  Burt,  43  Biirb.y  628;  Batter- 
man  V.  Pierce,  3  Hill,  17;  Simeon  v.  Schurck,  29  N.  Y., 
598;  33  Barb.,  9;  Gillespie  v.  Torrance,  25  N.  Y.,  306;  4 
Bosw.,  36;  Lignot  v.  Redding,  4  E.  D.  Smith,  285;  Ualsey 
V.  Carter;  1  Duer,  Q^&l'/ Welch  y.  Hazelton,  14  How.,  97; 
Insley  v.  Hampton,  8  Hun,  230;  Peck  v.  Minot,  4  llobt., 
323;  Ives  v.  Van  Epps,  22  Wend.,  15f;  BaUerman  v. 
Pierce,  3  Hill,  171;  Brittany.  Turner,  6  N.  H.,  481;  Hal 
sey  V.  Carter,  1  Duer,  667;  Barber  v.  Rose,  5  Hill,  81; 
Stever  v.  Lamoure,  Lalor's  Supp.,  352.)  It  was  competent 
to  prove  that  the  plaintiff's  claim  in  this  action  was  not 
allowed  in  the  Supreme  Court  action,  even  though  it  was 
included  in  the  pleadings  in  that  action ;  and  that  fact 
beuig  proved,  neither  the  action  nor  the  judgment  was 


1880.]  Brown  v.  Gallaudet.  415 


Statement  of  case. 


any  bar  to  this  action.  {^Kirby  v.  Daly,  63  N.  Y.,  659; 
Kerry.  Hays,  35  id.,  331;  White  v.  Madlsm,  26  id.,  117; 
Lawrence  v.  Caboty  41  N.  Y.  Sup.  Ct.,^123;  Jones  v.  Uhr 
derwood,  13  Al)b.  Pr.,  333;  'Tyler  v.  Willis,  35  Bai-b., 
213;  McDonald  y.  Christie,  42  id.,  37;  Stnith  v.  Weeks,  26 
id.,  464;  JS'f^s-^iV.  Y.  andli,  R.  Go.  v.  Elmore,  53  N.  Y.,  624; 
Greenl.  on  Ev.  [13tlicd.],  §  532;  2  Wharton  on  Ev.,  §988; 
Camjpbdly.  i?a;i/jm,  99  U.  S.  Reps.,  261,  263;  Davis  y. 
Broicn,  94  id.,  423;  RtisseU  v.  P/ace,  94  id,,  606;  WelPs 
Res.  Adjudicatix,  §  295;  Sweety.  Tattle,  14  N.  Y.,  469,  473.) 
There  was  no  account  stated.  {Quincy  v.  While,  63  N.  Y., 
370;  Guernsey  v.  Rexford,  63  id.,  632;  Stevens  v.  Jerome^ 
54  id.,  480.) 

FFy«.  TF.  JVi7e5,  for  respondent.  The  old  rule  was,' that 
one  could  not  divide  accounts  and  multiply  suits,  and  if  he 
sued  and  recovered  for  part  of  an  account,  the  rest  was 
barred,  {(.iaernsey  v.  Garver^  8  Wend.,  492.)  It  was  also 
the  rule  that  a  party  having  an  offsetting  demand,  must  set 
it  off  at  the  very  fii-st  opportunity,  or  it  is  forever  extin- 
guished. (Cow.  Treat.  [4th  ed.],  485;  SerjearU  v.  Holmes,  3 
J.  R.,  428;  White  v.  Ward,  9  id.,  232.)  Giving  credit  for 
a  set-off  is  equivalent  to  a  plea,  and,  indeed,  prevents  the 
necessity  of  a  plea.  (^HodgJcins  v.  Hancock,  14  M.  &  W., 
121;  Kenyon  v.  Wakes,  2  id.)  The  statute  docs  not  change 
this  rule.  It  only  defines  what  maj''  be  set  off,  and  the 
l)rescnt  is  one  of  the  cases  provided  for.  (3  R.  S.  [5th  ed.], 
634;  Code,  §  50,  note  b. ;  Vassear  v.  Livingston,  13  N.  Y., 
256;  Gleason  v.  Moen,  2  Duer,  642;  Welch  v.  Hazelion,  14 
How.,  97;  29  N.  Y.,  598.)  When  it  appears  that  the  mat- 
ter  has  undergone  judicial  investigation,  the  judgment  is 
final,  not  only  as  to  the  subject-matter,  but  as  to  every  other 
matter  which  the  parties  have  litigated.  {LeGuer  v.  Gouve- 
neur,  1  Johns.  Cas.,  436;  1  Am.  Decis.,  121.)  The  judgment 
in  the  former  action  is  a  complete  bar  to  this.  {Hendricks 
V.  Decker,  35  Barb.,  298;  Doty  y.  Brown,  4  N.  Y,  71; 
Gardner  v.  Buckler ^  3  Cow.,    120;   Outran  v.  Morswood,  3 
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East  346;  Burtw  ISteyniburg,  4  Cow.,  559;  Castle  y.  Noyea^ 
14  N.  Y.,  329;  Glhj  of  Denver  y.  Lobe^istein,  Sup.  Ct,  Col., 
April,  1877;  Gates  v.  Preston,  41  N.  Y.,  113:  Newi^on  v. 
Hook,  48  id.,  G7G.)  ^ 

Rapallo  J.  This  action  was  brought  to  recover  various 
sums  of  money,  amounting  in  the  aggregate  to  about  $2,000, 
alleged  to  have  been  collected  by  the  defendant,  as  the  broker 
or  agent  of  the  plaintilf,  in  the  years  18G(>,  18()7,  and  1868, 
and  also  certain  securities  which  had  been  received  by  the 
defendant,  as  agent  for  the  plaintiff,  on  loans  made  for  his 
account  to  third  parties.  The  referee  found  for  the  i^laintiff 
on  both  claims,  and  on  his  report  judgment  was  entered 
against  the  defendant  for  $3,649.82,  for  the  money  demand 
and  the  interest  thereon,  and  also  for  the  delivery  of  the 
securities  claimed  in  the  complaint. 

On  appeal  to  the  General  Term,  the  court  modified  this 
judgment  by  reversing  the  recovery  on  the  money  demand, 
and  afiirniing  that  of  the  securities. 

From  the  opinion  of  the  court  at  General  Term,  it  appeal's 
that  this  modification  was  made  on  the  ground  that  in  a  former 
action  brought  by  Gallaudet,  the  present  defendant,  against 
Brown,  the  present  plaintiff,  for  the  recovery  of  money 
alleged  to  have  been  lent  by  Gallaudet  to  Brown,  and  expen- 
ses paid  and  incurred  for  his  use,  Brown  had  been  credited 
with  the  identical  sums  which  ho  sought  to  recover  in  this 
action,  and  a  balance  had  been  recovered  against  him  by 
Gallaudet,  and  that  Brown  had  thus  had  the  benefit  of  these 
sums  in  reducing  his  indebtedness  to  Gallaudet. 

The  fact  that  the  plaintiff  had  received  this  credit  in  the 
former  suit  was  not  found  by  the  i-eferee  in  this  action,  but, 
on  the  contrary,  such  a  finding  was  refused  by  him,  and 
after  a  careful  examination  of  the  evidence  we  are  satisfied 
that  the  court  fell  into  an  error  in  assuming  that  such  fact 
appeared  or  existed. 

The  fonner  action  was  brought  for  the  recovery  of  the 
6am  of  $2,000,  alleged  to  have  been  lent  by  Gallaudet  to 


1880,]  Brown  c.  Gallaudbt.  417 

Opinion  of  the  Court,  per  Rafallo  J. 

Brown,  with  interest,  and  of  the  farther  sums  of  $1,976.87, 
and  $1,236.65,  for  expenses  alleged  to  have  been  paid  and 
incurred  by  Gallaudet  for  account  of  Brown  in  a  certain 
litigation,  with  interest  on  those  sums. 

In  the  complaint  in  that  action  Gallaudet  alleged  that 
Brown  had  paid  or  advanced  to  him  the  sum  of  $2,050, 
and  he  claimed  judgment  against  Brown  for  a  balance  of 
$3,355.03,  with  interest  from  January  22,  1874. 

The  answer  to  this  complaint  did  not  set  up  any  .coimter- 
claim,  but  consisted  solely  of  a  general  denial. 

Brown  was  not  bound  to  set  up  in  that  action  his  claims 
against  Gallaudet  for  money  collected  as  his  agent,  which 
form  the  subject  of  the  present  action,  nor  to  avail  himself 
of  the  credit  which  Gallaudet  proposed  in  his  complaint  to 
give  him.  He  had  the  right  to  reserve  his  own  claims  for  a 
cross-action,  the  conduct  of  which  he  could  control,  and  to 
confine  his  defense  in  the  action  brought  by  Gallaudet,  to 
such  matters  as  would  defeat  Gallaudet's  claims  set  up  i^ 
that  action. 

It  was  only  by  reason  of  the  statute  relating  to  actions  in 
justices'  courts,  that  a  defendant  was  required,  in  those  courts, 
to  avail  himself  of  his  offsets,  ayd  the  ca^cs  cited  by  the 
respondent  arose  under  that  statute.  No  such  rule  existed 
before  the  Code  in  actions,  in  courts  of  record,  and  the  Code 
did  not  change  the  law  in  this  respect.  (4  E.  D.  Sniith,  285; 
Hahey  v.  Carter,  1  Duer,  667;  Mclntyre  v-  M.  Y.  C.  li.  B. 
Co.,  43  Barb.,  533.) 

It  was  not  in  the  power  of  GnUaudet,  by  bringing  the  first 
action,  to  disable  Brown  from  suing  him.  Brown  had  the 
right  to  take  the  position  that  all  the  claims  of  Gallaudet 
were  gi'oundless,  and  to  institute  his  own  action  for  the 
moneys  collected  by  Gallaudet  as  agent.  He  might  in 
such  an  action  be  entitled  to  remedies  which  he  could  not 
obtain  in  the  action  brought  by  Gallaudet ;  and,  moreover, 
he  was  not  bound  to  rely  on  the  credit  given  him  in  Gallau- 
det's  complaint,  for  if  he  succeeded  in  defeating  Gallaudet's 
claims  he  could  not,  under  that  complaint,  have  obtained  an 
SiCKBLS— Vol.  XXXV.        53 
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affirmative  judgment  for  tlie  sums  due  him.  To  entitle  him- 
self to  such  a  judgment  it  was  necessary  that  Brown  should 
set  up  his  own  claims  by  way  of  counter-claim,  and  this,  as 
has  already  been  said,  he  was  not  bound  to  do. 

Brown  exercised  his  right  of  election  and  confined  himself, 
in  his  answer  to  Gallaudet's  complaint,  to  a  denial  of  the 
allegations  therein,  and  brought  this  cross-action  to  enforce 
his  own  demands.  Gallaudet's  action  was  then  pending  and 
undeteniiiixed,  and  he  set  up  the  pendency  of  that  action  as 
a  defense  to  this  ;  but  while  this  action  was  on  trial  before 
the  referee,  Gallaudet^s  action  was  tried  by  jury,  and  resulted 
in  a  verdict  in  favor  of  Gallaudet  for  the  sum  of  $3,4«7.10 
on  the  11th  October,  1876  ;  on  which  verdict  judgment  was 
entered.  Gjdlaudet  then  amended  his  answer  l)y  setting  up 
that  judgment  as  a  bar  to  this  action,  alleging  that  each 
and  every  of  the  items  sued  for  in  this  action  was  in  the 
former  action  credited  to  Brown,  and  that  judgment  was 
recovered  in  that  action  for  a  balance  only  of  the  amount 
due  Gallaudet  after  allowing  all  said  credits. 

This  allegation,  if  pcoved,  undoubtedly  would  have  estao- 
lishcd  a  defense  to  plaintifl^^s  money  demands,  for  although 
he  was  not  bound  to  set  them  up  in  the  action  brought 
by  Gallaudet  against  him,  yet  if  in  fact  they  were  cred- 
ited to  him  in  that  action,  and  he  had  the  benefit  of  them 
in  diminution  of  a  larger  sum  found  to  be  due  from  him 
to  Gallaudet,  and  judgment  was  rendered  in  Gallaudet's 
favor  for  a  balance  after  allowing  such  credits,  the  demands 
thus  credited  were  extinguished.  But  if,  on  the  contrary, 
nothing  was  in  fact  credited  to  Brown  by  reason  of  his 
claims  against  Gallaudet,  and  the  verdict  was  not  merely 
for  a  balance,  but  for  the  whole  amount  which  the  jury 
found  to  be  owing  to  Gallaudet  on  the  claims  on  his 
part  set  up  in  his  complaint,  without  reference  to  any 
offsets  or  credits,  the  judgment  did  not  extinguish  Brown's 
demands.  Brown  not  having  set  them  up  by  way  of  coun- 
ter-claim, they  were  not  necessarily  involved  in  that  action, 
and  they  have  not  been  in  any  manner  satisfied.     It  is  tnie 
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that  Grallaudet  had  in  his  complaint  acknowledged  the 
receipt  of  a  sum  about  equal  to  Brown's  demands,  which  he 
proposed  to  allow  as  against  his  own  ;  but  if  in  submitting 
the  case  to  the  jury  neither  pai-ty  made  any  reference  to  this 
proposed  offset  or  credit,  and  it  was  not  in  fact  allowed,  the 
demands  of  the  plaintiff  were  not  affected.  He  was  not 
bound  to  avail  himself  of  them  in  that  manner,  and  thus 
destroy  the  foundation  of  his  action  therefor  then  pending 
against  Gallaudet,  and  although  he  might,  under  the  allega- 
tions in  Gallaudet's  complaint,  have  required  that  they  be 
offset  against  Gallaudet^s  claims,  his  omission  so  to  do  did 
not  bar  him  from  availing  himself  of  them  in  his  own  suit. 
They  did  not  constitute  matter  of  defense  against  Gallaudet's 
'claims  in  such  a  sense  that  they  were  barred  by  a  recovery 
of  those  claims  or  any  of  them.  The  claims  of  Gallaudet 
were  for  money  lent,  and  money  paid  out  for  Brown's  use. 
The  claims  of  Brown  were  for  dividends  and  other  money 
collected  by  Gallaudet  as  his  agent.  These  were  matters  of 
offset  rather  than  of  defense,  and  the  fact  that  Gallaudett 
entered  all  these  matters  in  the  same  account,  does  not  so 
connect  them  that  they  could  not  properly  form  the  subject 
of  hidependcnt  actions  by  each  party.  The  judgment  in 
Gallaudct's  action  was  not  therefore  a  technical  bar  to  plain- 
tiff's action,  and  the  material  question  is  whether  the  plain- 
tiff's claims  have  been  in  fact  paid  or  extinguished  by  being 
allowed  to  him  in  the  suit  of  Gallaudet. 

The  General  Term  in  deciding  this  question  must  have 
passed  upon  the  facts  of  the  case  as  appearing  in  the  evi- 
dence, for  it  is  not  found  by  the  referee  that  the  credits  were 
allowed,  and  to  his  refusal  so  to  find  no  exception  is  taken, 
nor  is  any  exception  taken  to  any  of  his  findings  or  conclu- 
sions. The  order  or  judgment  of  the  Gteneral  Term  does  not 
in  terms  state  that  it  is  founded  upon  the  facts  of  the  case, 
and  as  no  error  of  law  appeara  from  the  findings,  a  short 
answer  might  be  made  to  this  appeal.  But  passing  that, 
we  think  the  court  misapprehended  the  facts.  The  only 
evidence  tending  to  show  that  the  plaintiif's  demands  were 


420  Brown  v.  Gallaudet.  [April, 

Opinion  of  the  Court,  per  Rapallo,  J. 

credited  in  the  former  suit,  is  that  an  account  was  made  up 
by  Gallaudet,  charging  Brown  with  the  sums  derpanded  in 
the  complaint,  with  interest  to  January  22,  1874,  and  cred- 
iting Brown  with  all  the  items  claimed  by  him  in  this  suit, 
with  interest  to  the  same  date,  and  showing  a  balance  then 
due  Gallaudet  of  $3,355.03,  which  is  the  precise  sum  claimed 
in  Gallaudet's  complaint,  with  interest  from  January  22, 
1874.  That  account  had  been  exhibited  to  Brown  and  his 
counsel,  and  was  put  in  evidence  before  the  referee  in  this 
action,  and  there  was  testimony  to  the  eflFect  that  it  had  been 
used  on  the  trial  of  the  action  of  Gallaudet  against  Brown, 
but  on  this  point  there  was  a  conflict  in  the  evidence,  and 
there  is  no  joroof  that  this  account  was  submitted  to  the  court 
or  jury.  Of  course  if  it  had  appeared  that  this  statement 
had  been  laid  before  the  jury,  and  that  their  verdict  was  for 
the  balance  of  this  account,  the  position  of  the  defendant 
would  have  been  sustained. 

But  the  facts  are  very  different.  The  claims  of  Gallaudet 
•stated  in  this  account  and  in  his  complaint,  consisted  of  an 
alleged  loan  by  him  to  Brown  of  $2,000  with  interest  from 
February  28,  1866,  and  also  of  four  items,  viz.  :  $366,10, 
$86.25,  $1,524.52,  and  $1,236.65,  for  expenses  incurred  in 
a  certain  suit,  with  interest.  All  of  these  claims  api>ear  to 
have  been  litigated.  Mr.  New,  who  acted  as  counsel  for  Brown 
upon  that  trial,  testifies  that  at  the  close  of  the  testimony 
and  before  the  charge,  Mr.  Nilcs,  the  counsel  for  Gallaudet 
prepared  and  submitted  to  the  witness  a  statement  of  the 
plaintiff's  claims  and  interest,  and  that  witness  thereupon 
remarked  that  this  statement  contained  no  allowance  of  any 
credits  to  Brown  for  moneys  collected  by  Gallaudet,  to 
which  Mr.  Niles  replied,  that  it  did  not,  for  the  reason  that 
no  evidence  of  such  collections  had  been  introduced.  Mr. 
Nilcs  testified  on  this  point  that  before  the  charge  he  made 
up  the  statement  of  plaintiff's  account,  and  when  completed 
Mr.  New  remarked  to  him  that  he  had  no  statement  of  the 
credits  to  the  defendant,  and  Niles  replied  that  he  had  not, 
that  he  had  only  the  plaintiff's  items,  and  that  he,  New, 
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must  make  up  the  interest  on  his  credits  himself.  That  he, 
Niles,  thereupon  handed  the  statement  to  the  judge  or 
stated  its  contents  to  him.  The  only  conflict  between  Mr. 
Niles  and  Mr.  New,  is,  that  Mr.  Niles  says  tliat  ho  did  not 
give  as  a  reason  for  omitting  any  credits  to  Brown,  that 
there  was  no  proof  of  them,  but  from  tlie  testimony  of  both 
it  appears  that  in  the  statement  furnished  to  the  court  for  sul> 
mission  to  the  jury,  the  credits  to  Brown  were  not  embi-aced. 

The  entire  charge  to  the  jury  was  put  in  evidence  and 
from  this  appears  that  the  questions  as  to  the  alleged  loan 
of  $2,000,  and  as  to  the  items  of  legal  expenses  were  sepa- 
rately submitted  to  them,  and  no  reference  was  made  to  any 
offsets  or  credits  to  be  allowed  to  Brown,  in  case  the  jury 
should  find  for  Gallaudet  on  his  claims  or  either  of  them. 
It  was  thus  shown  with  reasonable  certainty  that  these 
credits  were  not  submitted  to  the  jury,  but  if  any  doubt 
could  be  entertained  on  the  subject,  it  is  set  at  rest  by  the 
amount  of  the  verdict,  which  shows  very  distinctly  that  it 
was  rendered  only  for  the  $2,000  loan  and  interest,  and  that 
the  other  claims  of  the  plaintiff  were  rejected.  The  verdict 
was  rendered  October  11,  1876,  for  $3,487.10.  If  the  jury 
had  found  for  the  plaintiff  on  all  .his  claims  and  allowed 
the  credits,  their  verdict  would  have  been  for  the  sum 
demanded  in  the  complaint,  viz. :  $3,355.03  and  interest 
from  January  22,  1874,  two  years,  eight  mouths  and  nine- 
teen days,  and  would  have  amounted  -to  over  $4,000.  But 
instead  of  being  for  any  sum  approximating  to  that  amount 
it  was  for  $3,487.10,  which  will  be  found  to  be  the  precise 
amount  due  October  11,  1876,  upon  the  $2,000  loan  with 
interest,  from  February  28,  1866.  The  counsel  for  the 
appellant  computes  the  amount  at  $3,487.16,  but  on  a  close 
computation  according  to  the  commercial  mode,  counting 
the  time  as  ten  years,  six  months  and  forty-four  days,  it  will 
be  found  that  the  jury  were  precisely  accurate  and  the 
true  amount  is  $3,487.10,  the  amount  of  the  verdict. 

The  jury  undoubtedly  intended  to  render  a  verdict  for 
the  amount  of  this  loan,  and  to  disallow  the  other  claims 
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of  the  plaintiff,  and  had  not  before  them  ^ny  credits  to  be 
allowed  against  this  claim.  No  evidence  was  introduced 
of  the  collection  of  money  by  Gallaudet  for  the  plaintiff, 
nor  was  there  any  allegation  in  the  pleadings  of  any  such 
collections,  and  nothing  appears  to  have  been  claimed  or 
allowed  in  respect  of  any  payments,  by  virtue  of  the  admis- 
sion in  the  complaint  The  plaintiff's  demands  had  m  no 
shape  been  allowed  to  him  and  he  was  entitled  to  recover 
them  m  this  action.  Indeed,  as  the  result  shows,  he  could  not 
have  obtiiined  the  full  benefit  of  them  under  the  pleadings 
in  the  prior  action,  as  they  exceeded  the  amount  due  to 
Gallaudet  for  the  loan  and  interest,  and  evidently  this  was 
all  that  the  juiy  found  Gallaudet  entitled  to  recover. 

The  judgment  of  the  General  Term  cannot  be  sustained 
even  if  founded  on  the  facts  of  the  case  as  may  be  implied 
from  the  form  of  the  judgment.  There  were  no  exceptions 
presenting  the  question  of  the  effect  of  the  former  judgment 
as  a  question  of  law,  nor  could  such  exceptions  have  been 
sustained  if  taken.  In  either  aspect  of  the  case,  the  judg- 
ment of  the  General  Term  should  be  reversed  and  that 
entered  on  the  report  of  the  referee  afltaned  with  costs. 

All  concur. 

Judgment  accordingly. 
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William  H.  Young,  as  Administrator,  etc.,  Respondent,  v. 
George  Young  et  al.,  Appellants. 

To  establish  a  valid  gift,  a  delivery  of  the  subject  of  the  gift  to  the  donee, 
or  to  some  person  for  him,  so  as  to  divest  the  possession  and  title  of  the 
donor,  must  be  shown. 
-TAopo  make  a  valid  gift  in  prCBsenti  of  an  instrument  securing  the  payment  of 

77  AD*13^  money,  reserving  to  the  donor  the  accruing  intei-est  during  life,  without 

78  AD^535  a  written  transfer  or  declaration  of  trust,  there  must  be  an  absolute 

delivery  of  the  secui'ity  to  the  donee,  vesting  the  entire  legal  title  and 
possession  in  him,  on  his  undertaking  to  account  to  the  donor  for  the 
interest. 
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If  the  donor  retains  the  instrument  under  his  own  control,  though  merely 
for  the  purpose  of  collectings  the  interest,  there  is  an  absence  of  the  com- 
plete delivery  essential  to  the  validity  of  a  g^ft. 

So,  also,  such  a  gift  cannot  be  mode  by  creating  a  joint  possession  of  donor 
and  donee,  even  if  it  be  with  the  intention  that  each  shall  have  an 
interest. 

In  Mai-ch,  1874,  Y.  placed  in  two  envelopes  certain  coupon  bonds ;  he 
indoi*3ed  upon  each  of  the  envelopes  a  memorandum,  signed  by  him,  to 
the  effect  that  a  specified  number  of  the  bonds  therein  contained  belonged 
to  his  son  W.,  and  the  residue  to  his  son  J.,  but  that  the  interest  to 
become  due  thereon  was  "  owned  and  reserved  "  by  him  during  his  life, 
and  that  at  his  death  *•  they  belong  absolutely  and  entii-ely  to  them  and 
their  fa eirs. "  T.  exhibited  the  packages,  with  the  indoi'sements  thei*eon,  to 
the  wives  of  the  two  sons,  with  statements  to  the  effect  that  what  he  had 
thus  done  was  in  pursuance  of  a  settled  purpose,  and  that  he  believed 
he  had  made  a  valid  disposition  of  the  bonds.  Y.,  at  the  time,  lived  at 
the  house  of  W.,  where  there  was  a  safe,  which  Y.  fonnerly  owned, 
but  which,  it  was  said,  he  had  given  to  a  son  of  W.,  resenting  a 
right  to  use  it,  and  which  he  did  use  as  a  deposit  for  his  valuable  papers. 
W.  also  used  a  compartment  in  the  safe  as  a  I'eceptacle  for  his  papers, 
but  he  rarely  went  to  it,  Y.  being  in  the  habit  of  depositing  and  remov- 
ing the  papers  when  W  requested  it.  After  exhibiting  the  pack- 
ages, Y.  replaced  them  in  the  safe.  After  this  the  packages  were 
generally  kept,  not  in  the  pigeon-holes  used  by  Y.,  where  the  bonds  had 
been  kept  previously,  but  in  the  compai'tment  where  the  papera  of  W. 
were  kept,  and  there  they  were  found  after  the  death  of  Y.,  which 
occurred  in  November,  1876.  As  installments  of  interest  became  due  Y. 
cut  off  the  coupons,  W.  sometimes  assisting  him.  W.  never  exereised 
any  ownership  over  the  bonds  as  against  his  father,  and  they  were  at  all 
times  under  the  control  of  the  latter,  up  to  his  death.  J  ,  the  other 
donee,  never  had  any  control  over  the  bonds,  or  access  to  the  safe.  At 
one  time  Y.,  when  solicited  for  a  loan,  said  he  supposed  he  might,  with 
the  boys'  consent,  take  some  of  their  bonds ;  and  he  told  another  person 
that  what  he  had  left  he  had  given  to  \V.  and  J.  Y.  had,  before  making 
the  indorsements,  given  J.  $1,000,  and  he  afterwards  took  a  $1,000  bond 
from  one  of  the  packages,  which  was  stated  in  the  indoreement  as  belong- 
ing to  J.,  and  gave  it  to  a  third  person.  Held,  that  the  facts  did  not 
show  a  valid  executed  gift,  as  the  donees  at  no  time  diudng  the  life  of 
Y.  had  exclusive  possesedon  of  the  bonds,  or  the  legal  right  to  such  poe- 
session. 

Cfranffiac  v.  Arden  (10  J.  R ,  293) ;  Trow  v.  Shannon  (78  N.  Y.,  446),  dia- 
tinguished. 

Also,  held,  that  the  transaction  could  not  be  sustained  as  a  declaration  of 
trust. 

Aalso  held,  that  as  the  writing,  so  made  and  signed  by  Y.,  was  without 
considei^aiion,  equity  could  not  interfere  and  effectuate  the  intent  by 
compelling  the  execution  of  a  declaration  of  trust,  or  charging  the  bonds 
with  a  trust  in  favor  of  the  equitable  OMmers, 
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Eqiiity  will  not  interpoae  to  perfect  a  defective  gift  or  voluntary  settlement 
made  without  consideration,  nor  can  it  convert  an  imperfect  gift  into  a 
declaration*  of  ti-ust  merely  on  account  of  that  imperfection. 

To  ci-eate  a  trust,  where  the  donor  I'e tains  the  property,  the  acts  or  words 
relied  upon  must  be  unequivocal,  implying  that  he  holds  the  x)roperty 
03  trustee  for  the  benefit  of  another. 

Morgan  v.  MallasoJi  (L.  R.  [10  £q.  Cas.],  475 ;  JRidhardaon  v.  MicharcUon 
L.  R.  [3  Eq.  C:u5.j,  680,  stated  as  ovenniled, 

Martin  v.  F^urik  (73  N.  Y.,  134),  distinguished. 

As  to  whether  a  i-emainder  in  a  chattel  may  be  created  and  given,by  the 
donor's  c:M'vin<;  out  a  life  estate  for  himself,  and  transfening  the 
remainder  without  the  intervention  of  a  trustee,  qtuBre, 

(Argued  January  19,  1880 ;  decided  April  6,  1880.) 

ArPEAL.  fromjudgmentof  theGencralTennof  the  Supremo 
Court,  in  the  third  judicial  department,  reversing  a  decree  of 
the  surrogate  ot*  the  county  of  Sullivan  upon  the  accounting 
of  j)laintifr,  as  administrator  of  the  estate  of  Joseph  Yoimg, 
deceased. 

Upon  such  accounting  the  admuiistrator  claimed  that  cer- 
tain United  States  and  town  coupon  bonds  belonged  to  him- 
self and  to  his  brother,  John  N.  Young.  The  surrogate 
disiillowcd  the  claim,  and  charged  him  with  said  bonds. 

These  bonds,  upon  the  death  of  the  intestate,  were  found 
in  two  packages  inclosed  in  envelopes,  upon  which  were 
indorsed  memoranda  signed  by  him,  one  dated  March  14, 
the  other  March  14,  1874,  each  of  which  described  the 
bonds  inclosed  by  nmnbers,  and  stated  that  certain  of 
them  l)clonged  to  William  H.  Young,  that  the  othera 
belonged    to   John  N.   Young.     Then    followed    a  state- 


ment of  the  indoi-sements,  of  which  the  following  is  a 
copy  :  **  But  the  inst.  to  become  due  thereon  is  owned  and 
reserved  by  me  for  so  long  as  I  shall  live,  at  my  death  they 
belong  absolutely  and  entirely  to  them  and  their  heirs." 
The  other  was  similar. 

The  cu'cumstances  under  which  the  memoranda  were  made, 
_and  the  further  material  facts,  are  set  forth  in  the  opinioa 

Hezekiah  Watkins,  for  appellants.     The  resei'vation  of 
interest  in  the  bonds  entitled  the  intestate  to  the  possession 
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of  them,  and  therefoi-e  there  could  be  no  gift.  (2  Blackst. 
Com.,  441;  HurUer  v.  Hurdei',  19  Barb.,  631;  GrangiacN. 
Ardeuy  10  J.  R.,  292;  Schofield  v.  WhUekgge,  49  N.  Y., 
259;  Wheelei^v,  Allen,  69  id.,  37;  19  Barb.,  473;  7  ffiU, 
126;  16  Wend.,  344;  2  J.  R.,  380;  1  Waite,  877;  3  Hill, 
576;  8  Barb.,  213,  3  Pick.,  255;  2  Kent  Com.,  354;  Allen 
V.  Scurry,  1  Ycrger,  36;  2  Schouler  on  Pers.  Prop.,  118, 
121;  Vas8  V.  Hicks,  3  Mui-phy  [N.  C],  494;  SuUon's  Exr. 
V.  Ilallowell,  2  Dcvereux,  186;  Lance,  Admr.  v.  Lance^  5 
Jones  L.  Rep.,  413;  Pitta  v.  Mangum,  2  Bailey  [So.  Ca.], 
688,  581);  Howell  v.  Hinjoell,  7  Ired.,  491.)  The  indorse- 
ments make  no  present  surrender  by  Joseph  Young  of  his 
beneficial  estate,  and  hence  credited  no  ti'ust  in  him.  (Smith's 
Manual  of  Eq.,  120 ;  1  Story's  Eq.,  §  964 ;  Adam's 
Eq.,  27;  2  Spence  Eq.  J.,  875;  14  Wend.,  275;  2 
Edw.,  554;  1  R.  S.,  728,  §  60;  Moore  v.  Dartan,  4  DeG.  & 
S.  Ch.,  517;  Tiemey  v.  Wood,  19  Beav.,  330;  S.  C,  23  L. 
J.  Ch.,  895;  Lewin  on  Trusts,  72;  Hill  on  Trustees,  60; 
Richards  y.Delbridge,  L.  R.  [18  Eq.  Cas.,  11],  1874;  Mooie 
V.  Mocfre,  43  L.  J.  Ch.  App.  [N.  S.],  617,  623;  Heartley  v. 
NicJiolson,  44  id.,  277,  279;  Milroy  v.  Lard,  4  DeG.  F.  & 
J.,  264;  Trimmer  v.  Danby,  25  L.  J.  Ch.,  424;  Lane  v. 
Ewing,  31  Mo.,  75,  87;  Richards  v.  Delbridge,  L.  R.  [18 
Eq.],  11;  Hill  on  Trustees,  87.)  The  transaction  was  testa- 
mentary, and  hence  did  not  create  any  declaration  of  trust. 
{Wamner  v.  Rogers,  16  Eq.,  340;  Willocks  v.  Harrington, 
6  Irish  Ch.,  38-44;  Hughes  v.  Stubbs,  1  Hare,  476;  Smith 
V.  Ward,  16  Sim.,  56;  Vandenburg  v.  Palmer,  24  Kay  & 
J.,  216-218;  Moore  v.  Ukter  Banking  Co.,  12  Irish  Law 
Times,  5;  Mitchell  y.  Smith,  10  id.,  801;  Shurtliff,  Exr.  v. 
Francis,  118  Mivss.,  154;  In  re  Diez,  50  N.  Y.,  88;  Perry 
on  Trusts,  63,  §  92.)  No  estate  in  remainder  was  created. 
(Statutes,  1  R,  S.,  723,  §§  8,  11,  13;  Green  v.  Edwards,  1 
Cro.  Eliz.,  216;  1  Co.,  155;  Lewis  on  Perpetuities,  92-99 
Williams  on  Pei-s.  Prop.,  123,  124;  8  Coke,  85;  10  id.,  46 
Ci'o.  James,  459;  Wright  v.  Cartivright,  1  Burrow,  282-284 
1  Schouler  on  Pers.  Prop.,  161-181  [166];  Williams  oq 
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Pel's.  Prop.,  239;  Vemion^a  Adm'r  v.  Inuibnitj/,  2  Brevard 
[So.  Car.],  411-414;  Dowd  v.  Montgomery,  2  No.  Car.,  100; 
Graham  v.  Graham,  2  Hawks,  323,  1823;  2  Ircd.  Eq.,  324; 
Foscue  V.  Foscue,  2  Hawks,  638,  1825;  Morrau)\.  Williams^ 
3  Dcv.  Law,  2G3;  Ciling  Gilbert  v.  Murdock,  2  Hay,  182; 
Nichols  V.  Carttmnght,  2  Mur.,  137;  Hunt  v.  Davis,  3  Dev. 
&  Bat.,  43,  1839;  Betty  v.  3/oore,  1  Daiia  [Ky.],  237;  2 
Kent,  550,  note  b. ;  La.  Civil  Code,  ai-t.  1520;  Tihlman  v. 
Mosely,  14  La.  Ann.,  710;  Banks,  Adrrir  v.  Marksbury,  3 
Litt.  [Ky.],  275;  Willia?nsony.  Mason,  23  Ala.,  508;  Fnce 
V.  Price,  5  id.,  578;  Robison  v.  Schly,  6  Ga.,  515;  A7rA>  ; 
palHck  V.  Davidson,  2  id.,  297;  Maxwell  v.  iTarmon.  id.,  «y 
61,  67;  Fitzhugh  v.  Anderson,  2  Henry  &  Munf.  [  Va.].) 
The  indorsements  upon  the  bonds  did  not  amount  to  deeds. 
(3  Wosh  on  Real  Prop.,  239,  2G3,  378.) 

Homer  A,  Nelson,  for  respondent.  There  was  a  sufficient 
delivery  of  the  bonds  by  the  donor  to  the  donees  to  pass  the 
title  of  tliem.  (1  Kerr's  Appeal  [5  Watts.A  Sergt.],  494; 
Grangiac  v.  Arden,  10  J.  R.,  302;  Whiting  v.  Barrett,  7 
Lans.,  106;  Stevens  v.  Stevens,  2  Hun,  471;  Cooper  v.  Bu7t, 
45  Barb.,  9;  Hunter  v.  Hunter,  19  id.,  631;  Allen  v.  Cowan, 
23  N.  Y.,  502;  Goodrich  v.  Walker,  1  Johns,  Cas.,  253; 
Jackson  v.  Bodle,  20  J.  R.,  185;  Taylor  v.  Taylor,  6  Hun, 
115;  Grym£s  v.  -ETone,  49  N.  Y.,  17;  Jbne^  v.  Blake,  2 
Hill  Chy.  [S.  C],  629,  631;  Reid  v.  CbfoocA,  1  Nott  & 
McC,  592,  603;  Brashears  v.  Blassingame,  1  id.,  224; 
Davis  V.  Davis,  1  id.,  226;  Ghrangiac  v.  ^rcZ^;i,  10  J.  R., 
293;  Martina.  Funk,  18  Alb.  Law  Jour.,  451;  JSwrfer  v. 
Baker,  3  Coke,  26;  Houser  v.  Sengeiser,  1  Legal  Chron., 
149;  (?amor«  v.  iTm^rA^,  5  B.  &  C,  694-200;  WesCerlo  v. 
Dezrett,  36  N.  Y.,  340;  Grower  v.  Grower,  24  Pick.,  261; 
Draper  v.  Jane«,  11  Barb.,  263;  McCarthy  v.  Dickey,  12 
J.  R.,  348;  Chapman  v.  Lathrop,  6  Cow.,  110;  Supra  v. 
3fane,  6  Wend.,  77;  jPwffer  v.  J5ean,  34  N.  H.,  303;  Mars- 
Urn  V.  Marston,  21  id.,  491;  Thorpe  v.  OM;en,  5  Beavan, 
224;  Fowler  v.  Stewart,  1  McCord,  504;  c/c^ne^  r.  Blake^  S 
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Hill's  Chy.,  632;  Dennis  v.  Alexander,  3  Peniu  St.,  501; 
OrawfonVa  Appeal,  61  id.,  52,  53;   Tyler  v.  Strang,  21 
Barb.,  206,  Es^wing  v.  Seighing,  2  Hill  Chy.  [S.  C.J,  601; 
2  Schouler's  Pers.  Prop.,   71;   Colwell  v.  WiUon,  2  Spear, 
75;  ^/fe/»  V.  CouTan,  23  N.  Y.,  502;  Pmfield  v.  TAayer,  2 
E.  D.,  306;  3  Wait's  Actions  and  Defences,  489-490;  Wwr 
ter  V.  Winter,  9  W.  R.,  747;  Walker's  American  Law  [7th 
ed.],  404;    Wing  v.  Merchant,  57  Maine,  386;  Somers  v. 
Humphrey,  24  lud.,  281;  Burkholder  v.  Casad,  47  id.,  418- 
422;    TTa/ifcer  v.  TTa/Aer,  42  III.,  311;  Broion  v.  ^rouw,  1 
Woodbury  &   Miiiot,  325;    Williams  v.  Sullivan,  10  Rich. 
Eq.,   217;    Bland  v*  McCulloch,  9  W.  R.,  65;   G^eorjre  v. 
Ba7ik  of  England,   7  Price,  646,  651-653.)      Tlicr^  was  a 
sufficient  acceptance.     {Marsh  v.  Austin,  83  Mass.,  235,  238; 
Walker's  Am.  Law  [7th  ed.J,  403,  note  bottom  page ;  Lark 
V.  Cunningham,  7  Rich.,  57,  62-64;  Ilogan  v.  Oity  Brook" 
lyn,  52  N.  Y.,  285,  287,  288;  2  Schouler  on  Pera.  Prop.,  85; 
Ilawley  v.  Keeler,  43  N.  Y.,  114,  115;  Read  v.  Robinson, 
6  Watts  &  Sergt.,  333.)     Proof  of  acceptance  was  unneces- 
sary, as  it  is  presumed  until  rebutted  by  proof  of  actual 
dissent.     {Blanchard  v.  Sheldon,  43  Ver.,  514;  2  Greenl.  on 
Ev.,  §  297;    WaU  v.  Wall,  30  Miss.,   90;   2  Schouler  on 
Pers.  Prop.,  63,  85,  86;  Penfieldy.  Thayer,  2  E.  D.  Smith, 
3,  12;  Howard  v.  Savings  Bank,  40  Vt.,  600;   Goss  v.  Sin- 
gleton,   2   Head,   67;  Be  Lavillan  v.  Evans,  39  CaL,  120; 
Lessee  of  Mitchell  v.  i2yau,  3  Ohio,  377,  378;  3  Washburn 
on  Real  Prop.    [3d  ed.J,   264,   265;    Qlaud  v.  Gloud,    10. 
Rich.  Eq.,   362.)     The  words  "at  my  death,"  "wholly," 
"entirely,"   as  used    in    the    memoranda,   only  limit  the 
time  for  which  interest  on  the  bonds  is  reserved.     {Kruipp 
V.    Warner,    57   N.  Y.,   668;    BHdger  v.  JPiei'son,    45  id., 
601;    Springsteen  v.    Samson,   32   id.,    703;   Rajthbane  v. 
Dyckman,  3  Paige  Chy.,  9;  Jackson  v.  Topping,  1  Wend., 
388.)     The  instruments  are  not  testamentary.     (1  RediSeld 
on  Wills  [4th  ed.],  5,   170;    2  Blackstonc's  Cora.,  499;  % 
Bouvier's  Institutes,    §   2096;    Jacob's    Law    Dictionary; 
Patterson  v.  English,  71  Peim.  St.,  451;   1  Jaimin  on  Willa 
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[3d  ed.],  12;  Leisenhigler  v.  Gomley,  56  Peiui.  St.,  170;  In 
re  Diez,  50  N.  Y  ,  93;  9  Hebrews,  16,  17;  Donn  v.  Penny, 
19  Vesey,  chap  546,  547;  S.  C,  1  Merivaile,  22;  3  Ducr 
on  Insurance,  166,  §  14;  Seaman  v.  Lonnff,  1  Mason,  140; 
Regina  v.  Ackwright,  12  Q.  B.,  970;  PayrUer  v.  James,  2 
Law  Rep.  [C.  P.],  354;  1  Chitty  on  Cont.  [11th  ed.],  113; 
Davis  V.  JVey,  125  Mass.,  590;  Utone  v.  Ilackelt,  78  id,  227; 
Ward  V.  Audland,  16  Mess.  &  Welsh,  862;  Geoi^ge  v-  The 
Bank  of  England,  7  Price,  646;  Johnson  v.  Smith,  1  Vesey, 
Sr.,  314;  Jaggers  v.  Estes,  2  Strobhart's  Eq.,  343;  Bohn  v. 
Ileadley,  7  Harris  &  J.,  257;  Goldingy.  Golding,  24  Ala., 
122,  126;  Ulmoj-ey.  Mustin,  28  id.,  309;  Williams  y.  Sulli- 
van, 10  Rich  Eq.,  217;  Meek  v.  HoUon,  22  Ga.,  461;  Wat- 
son V.  Watson,  22  id.,  460;  Wall  v.  Fa??,  30  Miss.,  91; 
Wilks  V.  Green,  14  Ala.,  437;  Adams  v.  BrughUm,  13  id., 
731;  Alexander  v,  Burnet,  5  Rich.  Law,  189;  Carter  v. 
/i7n/7,  11  id.,  125-129,  131;  Gregory  v.  Ifa/^e;',  38  Ala., 
26,  27;  Ilan^isony.  Rubey,  9  Gill,  440;  Johnson  v.  Mitchell, 
1  Humph.,  171-174;  McGlawn  v.  McGlawn,  17  Ga.,  234; 
Herrington  v.  Bradford,  1  Miss.,  520;  Gordon  v.  Green,  10 
Ga.,  534;  Delorey y. Delorey,  24  Ark.,  7;  Lentzy,  Hertogg^ 
4  Wharton,  520;  -HboA?  v.  Ifooi-,  13  B.  Mon.,  526.)  These 
reservations  are  to  be  construed  most  strictly  against  the 
grantor  and  most  beneficially  for  the  grantees.  {Case  v. 
Haight,  3  Wend.,  636;  Ives  v.  Fa/i  Auken,  34  Barb.,  566; 
Bersty.  Emjpie,  5  N.  Y.,  40;  Jacksony.  Hudson,  3  J.  R.,  382; 
Jackson  v.  Gardner,  8  id.,  308;  Cocheco  v.  Whitiier,  10  N. 
H.,  305;  Jackson  y.Blodgett,  16  J.  R.,  172,  179;  Middleion 
V.  Pritchard,  4  111.,  510,  522;  Carrington  v.  Goddin,  13  Grat- 
tan,  587;  4  Cruise  Dig.,  245,  246,  §  18;  4  id.,  273,  §  75; 
TFi?/&  V.  Dixon,  9  East,  15;  Dakens  v.  Conrwlly,  6  N.  H.,  421; 
Jamaica  Pond  v.  Chandler,  9  Allen,  170;  Curtis  v.  G^ard- 
7»er,  54  Mass.,  461.)  The  reservation  is  strictly  personal, 
and  was  available  only  to  Joseph  Young  in  his  lite-time. 
{Davis  v.  Ney,  125  Mass.,  590;  Stone  v.  HacheU,  78 
id.,  227  ;  Sebrell  v.  CbucA,  55  Ind.,  123 ;  Witzel  v.  Chor 
pin,  1  Brad.,  386;    Blanchard  v.  Sheldon,  43  Vt,    612; 
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WyhU  V.  McPheters,  52  Iiul.,  393;  Martin  v.  Frank,  18 
Alb.  Law  Jour.,  451;  Doty  v.  Wilson,  47  N.  Y.,  580; 
Kekewich  v.  Manning y  1  Dc  M.;  Connover  v,  -STaZ/, 
36  Miss.,  424;  C/ieio  v.  Beall,  13  Md.,  348,  349;  McKane 
V.  Bonner,  1  Bailey,  348,  34i);  Lanr/ley  v.  Thomas,  26  L, 
J.  Chy.,  609;  Brwnmeit  v.  Barber,  2  Hill  [S.  C],  320; 
TFo^  V.  JE'^teA,  7  Ind.,  448;  /y/a^KZ  v.  McCulloch,  9  W.  K., 
65;  Duncan  v.  /Se^,  1  Muii)h.,  4GG;  Baker  v,  Williams, 
34  lud.,  534;  J/oore  v.  i>rt/fo?i,  4  De  G.  &  Sm.,  517;  Pair 
terson  v.  Murphy,  11  Ilarc,  88:  George  v.  J5anA;  of  England, 
7  Price,  646;  Armstrong  v.  Timpeston,  19  W.  R.,  558; 
Stapleton  v.  Stapleton,  14  Sim.,  186;  Robert  Appeal,  85 
Pcnn.  St.,  84;  Mardeny.  Chase,  32  Me.,  329.)  The  meaning 
of  the  memoranda  is  to  be  determined  by  the  intent  of  Joseph 
Young.  {Nelson  v.  Eaton,  26  N.  Y.,  415;  Outler  v.  Wright, 
22  id.,  472;  ^ro2^?n  v.  ^/om^u,  34  Barb.,  533;  Hatch  v. 
BreicMer,  53  id.,  276;  Brown  v.  Freeland,  34  Miss.,  181.) 
Reservation  or  condition  in  an  instrument  of  gift  inconsistent 
with  the  gift  is  void,  and  the  gift  absolute.  {Barks  Y. 
Marksley,  3  Little,  273;  Robinson  v.  Cooper,  6  Ga,,  527, 
528;  McDonald  Y,  Wolgram,  1  Sandf.  Chy.,  275;  Wigi-an 
on  Wills  [SIkuv^s  ed.],  2-274;  Stickton  v.  Simmis,  7  J.  J. 
Mar.,  192;  2  Jamin  on  Wills  [3d  ed.],  14,  15;  Tyler  y. 
Mooj-e,  42  Penn.  St.,  396;  1  Roper  on  Legacies^,  783.)  The 
transaction  was  a  good  declaration  in  trust.  (2  Rentes  Com, 
[12th  ed.],  438,  notes;  Benjield  v.  Mould,  L.  R.  [4  Eq.], 
562-504;  Donaldson  v.  Donaldson,  ]^ay,  711;  Ways  Trusty 
De  G.,  J.  &  Sm.,  365;  Richardson  v.  Richardson,  L.  R, 
[3  Eq.],  686;  Kehetcich  v.  Manning,  1  De  G.  M.  &  G., 
176;  CraicfardJs  Appeal,  61  Penn.  St.,  52;  Osteinnan  v.  Baldr 
win,  6  Wall.,  116;  Ai^mstrony  v.  Timpe^on,  19  W.  lA.,  558; 
Hayes  Y.  Kershaw,  2  Sandf.  Chy.,  251;  -4cZaww  v.  Adams, 
21  Wall,  185;  RayboldY.  Raybold,  20 Penn.  St.,  308;  EIUsy. 
Secor,  31  Mich.,  185;  Hunting  v.  Bond,  78  Penn.  St.,  210; 
Day  V.  i^o</^,  18  N.  Y.,  448:  Perry  on  Trusts  [2d  ed.],  §82, 
and  notes ;  Perry  on  Trusts,  §  79,  and  cases  cited;  Uran  v. 
OoateSy  109  Mass,  581;  Morgan  v.  Malleson,  10  L.  R.  [Eq,], 
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475;  JBoUle  v.  Knocker,  25  W.  R.,  209;  Patterson  v.  Mur- 
phy,  11  Hare,  88;  Bondy,  Bunting,  78  Penn.  St.,  210;.  Sou- 
berbyey.  Arden^  1  Johns.  Chy.,  240.) 

RAPAiiLO,  J.  The  intention  of  Joseph  Young  deceased 
to  give  the  bonds  in  controversy  on  this  appeal  to  his  son 
William  H.  Young,  reserving  to  himself  only  the  interest 
during  his  life-time,  was  so  clearly  manifested,  that  we  have 
examined  the  case  with  a  strong  disposition  to  effectuate 
that  intention  and  sustain  the  gift,  if  possible. 

The  transaction  is  sought  to  be  sustained  in  two  aspects. 
First  as  an  actual  executed  gift,  and  secondly,  as  a  dccl  ac- 
tion of  trust.  These  positions  ai*e  antagonistic  to  each 
other,  for  if  a  trust  was  created,  the  possession  of  the  bonds, 
and  the  legal  title  thereto,  remained  in  the  trustee.  In  that 
case  there  was  no  delivery  to  the  donee,  and  consequently  no 
valid  executed  gift,  while  if  there  was  a  valid  gift,  the  pos- 
session and  le<2:al  title  must  have  been  transferred  to  the 
donee,  and  no  trust  was  created.  As  each  of  these  theories 
thus  necessarily  excludes  the  other,  they  must  be  separately 
considered. 

To  establish  a  valid  gift,  a  delivery  of  the  subject  of  the 
gift  to  the  donee  or  to  some  pereou  for  him,  so  as  to  divest 
the  possession  and  title  of  the  donor,  must  be  shown,  and 
the  first  question  which  arises  under  the  peculiar  circum- 
stances of  this  case  is,  whether  it  is  practicable  to  make  a 
valid  gift  tnprcesenti  of  an  instrument  securing  the  payment 
of  money,  reserving  to  the  donor  the  accruing  interest,  and, 
if  so,  by  what  means  this  can  be  done.  "^  The  purpose  of  such 
a  gift  may  undoubtedly  be  accomplished  by  a  proper  trans- 
fer to  a  trustee  and  perhaps  by  a  written  transfer  delivered 
to  the  donee,  but  the  question  now  is,  can  it  be  done  in  the 
form  of  a  gift, without  any  written  transfer  delivered  to  the 
donee,  and  without  creating  any  trust.  I  can  conceive  of 
but  one  way  in  which  this  is  possible,  and  that  is  by  an 
absolute  delivery  of  the  security  which  is  the  subject  of  the 
gift,  to  the  donee,  vesting  the  entire  legal  title  and  possession 
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in  him,  on  his  undertaking  to  account  to  the  donor  for  the 
interest  which  he  may  collect  thereon.  But  if  the  donor 
retains  the  instrument  under  his  own  control,  though  he 
do  so  merely  for  the  purpose  of  collecting  the  interest,  there 
is  an  absence  of  the  complete  delivery  which  is  absolutely 
essential  to  the  validity  of  a  gift.  A  gift  caunot  be  made 
by  creating  a  joint  possession  of  donor  and  donee,  even 
though  the  intention  be  that  each  shall  have  an  interest  in  the 
chattel,  especially  where,  iis  in  this  case,  the  line  of  division 
between  these  interests  is  not  ascertainable.  The  reservation 
of  the  interest  on  the  bonds  to  the  donor  Wiis  for  an  uncer- 
tain period,  that  is  during  his  life-time,  and  until  his  death 
it  was  impossible  to  determine  the  precise  proportion  of  the 
money  secured  by  the  bonds,  to  which  the  donee  was  entitled. 

If  therefore  the  donor  retained  the  custody  of  the  bonds 
for  the  purpase  of  collecting  the  accruing  interest,  or  even 
.  if  they  were  placed  in  the  joint  custody  or  possession  of 
himscU'  and  the  donee,  there  was  no  sufficient  delivery  to 
constitute  a  gift.  But  if  an  absolute  delivery  of  the  bonds 
to  the  donee,  with  intent  to  pass  the  title,  was  made  out,  the 
donor  reserving  only  the  right  to  look  to  the  donee  for  the 
interest,  the  transaction  may  be  sustained  as  an  executed 
gift.     {Doli/  V.  Willson,  47  N.  Y.,  580.) 

This  brings  us  to  an  examination  of  the  evidence.  The 
written  memoranda  attached  by  the  donor  to  the  envelopes 
containing  the  bonds,  evinced  his  intention  to  make  n  present 
gift  to  the  rcs[)ondent  of  an  interest  in  the  bonds,  and  shows 
that  the  disposition  was  not  intended  to  be  of  a  testamentary 
character.  He  declares  that  the  bonds  are  owned  by  Wil- 
liam H.  Young,  but  the  interest  to  become  due  on  the  same 
is  owned  and  reserved  by  the  donor  for  so  long  as  he  shall 
live,  and  that  at  his  death  the  bonds  are  owned  by  the  donee 
** absolutely  and  entirely"  in  one  case,  and  **  wholly  and 
entirely  "  in  the  other.  There  are  some  verbal  differences  in 
the  two  memoranda,  but  the  purport  of  both  is  the  sama 
They  both  express  in  the  same  words  that  the  interest  to 
become  due  on  the  bonds  is  **  owned  and  reserved^^  by  the 
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donor  for  so  long  as  he  shall  live,  and  that  the  bonds  are  not  to 
belong  **  wholly  "  or  **  absolutely  "  to  the  donees  till  after  his 
death. 

The  exhibition  of  these  memoranda  to  the  wife  of  the 
donee,  and  the  declarations  of  the  donor,  show  that  what  he 
had  thus  done  was  in  pursuance  of  a  settled  purpose  and 
that  he  believed  that  he  had  made  a  valid  disposition  of 
the  bonds  according  to  the  memoranda,  but  they  do  not 
satisfy  the  requirement  of  an  actual  delivery.. 

The  evidence  touching  the  point  of  delivery  is,  that  the 
deceased,  for  several  years  before  his  death,  resided  at  the 
house  of  lijs  son  William  H.  Young,  where  there  was  a  safe 
;'>  which  hadnormerly  belonged  to  the  deceased,  but  which  he 
is  said  to  have  presented  to  his  grandson  James  C.  Young, 
a  son  of  William  H.,  reserving  to  himself  the  right  to  use 
the  safe,  and  in  fact  using  it  as  a  place  of  deposit  for  his 
valuable  papers.  That  William  H.  Young  also  kept  papers 
in  the  same  safe,  but  rarely  went  to  it  himself,  the  deceased 
being  in  the  habit  of  depositing  therein  for  him  such  things 
us  he  desired,  and  removing  them  for  him  at  his  request. 

The  upper  part  of  this  safe  was  divided  into  pigeon-holes, 
where  the  deceased  usually  kept  his  papers  and  was  in  the 
habit,  up  to  the  time  of  the  transaction  now  in  question,  of 
keeping  the  bonds  in  controvei-sy.  The  lower  part  of  the 
safe  was  divided  into  larger  open  compaitments,  one  of  which 
had  been  appropriated  as  the  receptacle  of  the  pai)ers  of 
William  H.  Young. 

After  affixing  to  the  two  envelopes  in  which  the  bonds 
were  contained,  the  memoranda  showing  the  dispositions  in 
favor  of  his  sons  William  H.  Young  and  John  N.  Young, 
and  after  exhibiting  these  memoranda  to  the  respective  wives 
of  the  donees,  the  deceased  replaced  the  two  packages  of 
bonds  in  this  safe,  and  after  his  death  they  were  found,  not 
in  the  pigeon-hole  where  they  had  formerly  been  kept,  but 
in  the  compartment  where  William  H.  Young's  papei-s  were 
kept  After  the  memoranda  had  been  made,  the  bonds 
were  generally  kept  in  that  compartment,  but  the  deceased 
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had  been  seen  by   William  H.  to  put  them  in  the  pigeon- 
holes and  take  them  out  with  the  indorsements  on. 

On  the  occasion  of  cxhibithig  the  packages  of  bonds  and  the 
indoisemcnti  to  Mrs.  William  H.  Young,  the  deceased  asked 
her  to  take  them  in  her  hands  and  see  what  ho  had  written 
on  them.  But  this  was  not  intended  as  a  delivery  to  her, 
for  she  asked  him  whether  he  wanted  her  to  tiike  them  and 
put  them  up  and  he  said  no.  After  having  tlius  exhibited 
them  he  took  tiicm  back  and  placed  them  in  the  safe.  The 
memoranda  were  made  on  the  14th  March,  1874.  The 
testator  died  November  12,  1875.  In  the  meantime  install- 
ments of  interest  on  the  bonds  became  due.  The  deceased 
cut  off  the  coujious,  and  on  some  occasions  William  H.  Young 
assisted  hiiu  in  so  doing,  but  William  II.  testiiied  that  bo 
never  asserted  any  ownership  over  the  bonds  as  against  his 
father.  And  the  testimony  shows  that  they  were  at  all 
times  under  the  control  of  the  deceased,  although  William 
H.  Young  and  his  son  James  C.  Young,  also  had  access  to 
the  saife.  Those  three  however  were  the  only  pei'sons  hav- 
ing access  to  the  safe  and  it  does  not  appear  that  John  N. 
Young  the  other  donee  named  in  the  memoranda  ever  had 
any  control  over  the  bonds  or  access  tliereto.  It  was  also 
shown  that  alter  the  alleged  gift,  when  solicited  for  a  loan, 
the  deceased  said  that  he  supposed  ho  might  with  the  boys' 
consent  tal;e  ^ome  of  their  bonds.  Also  that  he  called  the 
attention  of  hio  grandson  James  C.  Young  to  the  memo- 
randa and  yaid,  '*  you  see  what  I  have  done  with  thom.** 
That  he  dc^clared  to  a  witness,  Benjamin  Grant,  that  what 
he  had  lei't,  he  had  given  to  William  and  Newton.  That 
in  September,  1875,  he  took  from  one  of  the  envelopes  a' 
bond  of  $1,000,  being  one  of  those  stated  in  the  memoran- 
dum indorsed  to  belong  to  John  N.  Young,  and  gave  it  to 
a  thu'd  party,  but  it  also  appeared  that  he  had  before 
making  the  memorandum  presented  John  N.  Young  with 
$1,000. 

\^This  is  the  substance  of  all  the  testimony  by  which  a 
delivery  to  the  donee  is  sought  to  be  established     It  shows 
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that  tho  deceased  at  no  time  parted  with  the  possession  or 
control  of  the  bonds,  but  merely  confinns  the  intention 
expressed  in  the  memoranda.  The  change  of  the  position 
of  the  bonds  in  the  safe  where  they  were  kept,  from  tho 
pigeon-hole  to  the  compartment,  might  have  been  significant 
had  William  H.  been  the  only  donee,  and  Iiad  the  intended 
gift  been  unaccompanied  by  any  reservation.  But  under 
the  existing  circumstances  it  cannot  be  construed  into  a 
delivery  of  the  bonds.  In  the  first  place,  pait  of  the  bonds 
were  stated  in  the  memonuida  to  be  given  to  William  H., 
and  part  to  John  N.  Young.  The  intention  of  the  donor 
towards  each  of  his  sons  was  the  same.  Yet  no  attempt 
appeal's  to  have  been  made  to  effect  any  sort  of  delivery  to 
John  N.  Moreover,  the  form  of  the  intended  gift  shows 
that  no  immediate  delivery  could  have  been  contemplated 
by  the  deceased.  The  memorandum  on  each  envelo^^e  says 
that  the  interest  to  become  due  on  tho  l)onds  is  '^  owned  and 
reserved"  by  the  donor.  This  interest,  up  to  the  dates  of 
the  maturity  of  the  bonds  respectively,  was  represented  by 
coupons  attached  to  the  bonds.  It  clearly  could  not  have 
been  intended  to  deliver  them,  for  so  many  of  them  as  might 
become  due  during  the  life  of  the  donor  were  reserved  from 
the  gift,  as  the  interest  was  expressly  declared  to  l)e  **  owned" 
by  tlie  donor,  and  not  parted  with.  The  possession  of  these 
coupons  was  necessary  to  enable  him  to  collect  the  intei-est, 
and  he  availed  himself  of  it  for  that  purpose  from  time  to 
time.  No  intention  was  manifested  to  deliver  up  these 
vouchci-s,  and  look  to  the  donees  for  the  interest.  No 
division  of  the  coupons  could  be  made,  for  the  period  of  the 
'  donor^s  life  was  uncertain ;  and  further,  if  all  the  eouiK>ns 
were  retained  by  the  donor,  they  might  not  represent  the 
entire  interest  reserved  by  him.  The  bonds  matured  in  1887 
and  1888,  and  some  were  redeemable  earlier  ;  and  if  he  had 
lived  until  the  maturity  of  the  bonds,  or  until  the  United 
States  bonds  were  called  in  by  the  government,  as  they  were 
liable  to  be,  the  donees  would  not  then  have  been  entitled  to 
the  possession  of  the  bonds  or  their  proceeds.     The  reserva- 
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tion  accompanying  the  gift  would  entitle  the  donor  to  pos- 
session of  the  fund.  The  intention  of  the  donor,  His  deduci- 
ble  from  the  memoranda  and  the  evidence,  was,  not  to  part 
with  his  title  to  the  accruing  interest,  but  to  keep  the  bonds 
and  collect  the  intei*est  for  his  own  use  till  he  should  die ; 
and  that  then,  and  not  before,  his  sons  should  have  posses- 
sion of  them  and  own  them  absolutely.  That  although  he 
meant  that  their  right  to  this  interest  in  remauider  should  be 
vested  and  irrevocable  from  the  time  of  the  supi^osed  gift,  yet 
that  at  no  time  during  his  life  did  the  donees  have  exclusive 
^^^ossession  of  the  bonds  or  the  legal  right  to  such  pos- 
session. 

The  declarations  of  the  donor  that  he  had  given  the  bonds 
to  his  sons,  must  be  uudei^tood  as  referring  to  the  qualified 
gift  which  he  intended  to  make.  There  is  nothing  to  indi- 
cate that  he  ever  relinquished  his  right  to  the  interest,  and 
all  the  circumstances  of  the  base  show  that  he  could  not  have 
intended  to  admit  that  he  had  made  an  absolute  gift,  fi'ee  from 
the  qualification  expressed  in  the  memoranda.  The  cases  of 
Orangiac  v.  Ai^den  (10  J.  E.,  295)  ;  Davis  v.  Davis  (8  Not* 
&  McCord,  226),  and  kindred  cases ,  consequently  have  no 
application.  The  principle  of  those  cases  Wiis  applied  in  the 
late  case  of  Ti^ow  v.  Shannon*  (Ct.  App.,  Nov.,^879),  but  in 
that  case  the  gift  was  intended  to  be  absolute.  No  qualifica- 
tion was  attached  to  it,  and  the  bonds  were  placed  where 
they  were  accessible  to  the  donee  and  he  had  himself  col- 
lected the  interest  for  his  own  liso.  There  was  nothing  incon- 
sistent with  a  full  delivery,  but  there  was  no  direct  evidence 
of  such  delivery,  and  the  admissions  of  the  donor  that  she  had 
given  the  bonds  and  they  belonged  to  the  donee,  were  received, 
and  weight  given  to  them,  as  some  evidence  from  which  th« 
jury  might  infer  that  the  gift  bad  been  completed  by  an 
absolute  delivery. 

It  is  imiK)6Sible  to  sustain  this  as  an  executed  gift,  with- 
out abrogating  the  rule  that  delivery  is  essential  to  gifts 
of  chattels  inter  vivos.     It  is  an  elementaiy  rule  that  such  a 
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gift  cauiiot  be  made  to  take  effect  in  possession  in  futuro,i 
Such  a  transaction  amounts^  only  to  a  pix)mu»e  to  make  a  gift^i 
which  is  nudum  pactum,  {Pitts  v.  Manguni,-  2  Bailey  S.  C, 
588.)  There  must  bo  a  delivciy  of  possession  with  a  view 
to  pass  a  present  right  of  property.  "  Any  gift  of  chattels 
which  expressly  reserves  the  use  of  the  property  to  the  donor 
for  a  certain  period,  or  (as  commonly  appears  in  the  cases 
which  the  courts  have  had  occasion  to  pass  upon)  as  long  as 
tiie  donor  shall  live,  is  ineffectual."  (Schouler  on  Pel's.  Prop,, 
vol.  2,  p.  118,  and  cases  cited ;  Vass  v.  Hicks,  3  Murjphy 
[N.  C],  494.)  This  rule  has  been  applied  even  where  the 
gift  was  made  by  a  written  instrument  or  deed  purporting 
to  transfer  the  title,  but  containing  the  reservation.  {Sutton^s 
HJjcr.  V.  HalloiveU,  2  Dcv.,  18G;  Lance  y.  Lance^  5  Jones  L. 
Rep.,  413.) 

The  only  quastion  remaining,  therefore,  is  whether  a  valid 
declaration  of  trust  is  made  out. 

The  trust  contended  for,  if  put  into  words,  would  be  that 
the  donor  should  hold  the  bonds  and  then'  proceeds  for  his 
own  benefit  during  his  lii*e  and  to  the  use  of  the  donees  from 
the  time  of  his  own  death. 

Of  course  no  trust  was  created  of  the  interest  ibr  the 
donors  own  life,  for  he  was  the  legal  owner  of  the  income  of 
the  bonds,  and  never  parted  with  this  right  —  nor  could  he 
be  at  the  same  time  trustee  and  cestui  que  trust.  The  trust 
then  would  be  to  hold  to  the  use  of  the  donees  an  estate  in 
remainder  in  the  bonds,  which  should  vest  in  possession  in 
the  donees  at  the  time  of  his  death. 

The  difBculty  in  establishing  such  a  trust  is  that  the  donor 
did  not  undertake  or  attempt  to  create  it,  but  to  vest  the 
remainder  dircttly  in  the  donees.  Assuming,  for  the  pur- 
poses of  the  argument,  that  he  might  have  creatcfl  such  a 
trust  in  himself,  for  the  benefit  of  his  sons,  and,  further,  that 
he  might  have  done  so  by  simply  signing  a  paper  to  that 
effect  and  retaining  it  in  his  own  possession,  without  ever 
having  delivered  it  to  the  donees,  or  any  one  for  them,  yet 
he  did  not  do  so.     He  simply  signed  a  paper  coitifjdng  that 
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the  bonds  belonged  to'  bis  sous.  He  did  not  declare  that  he 
held  them  in  trust  for  the  donees,  but  that  they  owned  them, 
subject  to  the  reservation,  and  were  at  his  death  to  have 

.    them  absolutely.     If  this  mstrumeut  bad  been  founded  upon 
a  valuable  consideration,  equity  might  have  interfered  and 

^  effectuated  its  intent  by  comijelling  the  execution  of  a  decla- 
ration of  trust,  or  by  charging  the  bonds,  wliile  in  his  hands, . 
with  a  trust  in  fitvor  of  the  equitable  owner.  {Day  v.  Both^ 
18  N.  Y.,  448.)  But  it  is  wOll  settled  tliat  equity  will  not 
inteq)ose  to  perfect  a  defective  gift  or  voluntary  settlement 
made  without  consideration.  If  legally  made,  it  will  be 
upheld,  but  it  must  stand  as  made,  or  not  at  all.  When, 
thei'efore,  it  is  found  that  the  gift  which  the  deceased 
attempted  to  make  failed  to  take  effect  for  want  of  delivery, 
or  a  sufficient  transfer,  and  it  is  sought  to  supply  this  defect 
and  carry  out  tlie  intent  of  the  donor  by  declaring  a  trust 
which  he  did  not  himself  declare,  we  are  encountered  by 
the  rule  above  referred  to,  (Story's  Eq.,  70G,  787,  793, 
b.cd;  Anlrobus  v.  Smithy  12  Ves.,  39,  43;  Edioards  v. 
Jones,  1  My.  &  Cr.,  226;  7  Sim.,  325;  Price  v.  Pi-ice, 
8  Eng.  L.  and  Eq.,  281;  Hughes  v.  Slubbs,  1  Hare,  476.) 
It  is  established  as  unquestionable  law  that  a  court  of  equity 
cannot  by  its  authority  render  that  gift  perfect  which  the 
donor  has  left  imperfect,  and  cannot  convert  an  imperfect 
gift  into  a  declaration  of  trust,  merely  on  account  of  that 
imperfection.  {Heartley  v.  NicJiolson^  44  L.  J.  Chy.  Ap, 
[N.  S.].  279.)  It  has,  in  some  cases,  been  attempted  to  estab- 
lish an  exception  in  favor  of  a  wife  and  children,  on  the 
ground  that  tlie  moral  obligation  of  the  donor  to  provide  for 
them  con-stituted  what  was  called  a  meritorious  consideration 
for  the  gift,  but  Judge  Story  (Eq.  Jur.,  vol.  2,  §  987,  and 
vol.  I,  ^  433)  says  that  that  doctrine  seems  now  to  be  over- 
thrown, and  that  the  gcnei'al  principle  is  established  that  in 
no  case  whatever  will  courts  of  equity  interfere  in*  favor  of 
mere  volunteers,  whether  it  be  upon  a  voluntjiry  contract,  or 
a  covenant,  or  a  settlement,  however  meritorious  may  be  the 
ccmsideration,  and  although  the  beneficiaries  stand  in  the 
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relation  of  a  wife  or  child.    (HoUaway  t.  HeadingUm,  8  Sini., 
325;  Jefferija  v.  Jefferys,  1  Ciuig  to  Phillips,  138,  141.) 

These  positions  are  sustained  by  many  authorities.  To 
ci'eate  a  trust,  the  acts  or  words  relied  upon  must  be  un- 
equivocal, implying  that  the  person  holds  the  property  as 
trust<?e  for  another.  {^Martin  v.  JPunk,  75  N.  Y.,  134;  per 
Church,  Ch.  J.)  Though  it  is  not  necessary  that  the 
declamtion  of  tnist  be  in  terms  explicit,  the  donor  must 
have  evinced  by  acts  which  admit  of  no  other  interpretation, 
that  such  legal  right  as  he  retains,  is  held  by  him  as  trustee ' 
for  the  donee.  {Heartky  v.  Nichokony  44  L.  J.  Ch.  Ap. 
[N.  S.],  277;  per  Bacon,  V.  C.)  The  settler  must  transfer 
the  property  to  a  trustee,  or  declare  that  he  holds  it  himself 
in  trust  (Milroy  v.  L&i'd^  4  De  G.  F.  &  J.,  264;  per  Lord 
Knioht  Bbuce.)  In  cases  of  voluntary  settlements  or  gifts, 
the  court  will  not  impute  a  trust  where  a  trust  was  not  in 
fact  the  thing  contemplated.  The  distinction  between  words 
importing  a  gift,  and  words  creating  a  trust,  is  pointed  out 
by  Sir  Geo.  Jessel  in  Richards  v.  DeJbridge  (L.  R.  [  18  Eq. 
Cas.],  11),  as  follows :  **The  making  a  man  trustee  involves 
an  intention  to  l)ecome  a  trustee,  whereas  words  of  gift  show 
an  intention  to  give  over  property  to  another,  and  not  to 
retain  it  in  the  donor's  hands  for  any  purpose,  fiduciary  or 
otherwise." 

The  words  of  the  donor  in  the  present  case  are  that  the 
bonds  are  owned  by  the  donees,  but  that  the  interest  to 
accrue  thereon  is  owned  and  reserved  by  the  donor  for  so 
^ '  long  as  he  sharftive,  and  at  his  death  they  belong  absolutely 
to  the  donees.  No  intention  is  here  expressed  to  hold  any 
\ew\  title  to  the  bonds  in  tiaist  for  the  donees.  Whatever 
interest  was  intended  to  be  vested  in  them,  was  transferred 
to  them  directly,  subject  to  the  reservation  in  favor  of  the 
donor  during  his  life,  and  free  from  that  reservation  at  his 
death.  Nothing  was  reserved  to  the  donor,  to  be  held  in 
trust  or  otherwise,  except  his  right  to  the  accruing  interest 
which  should  become  payable  during  his  life.  It  could  only 
be  by  reforming  of*  supplementing  the  language  used,  that  a 
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ivust  could  be  created,  and  this,  as  has  been  shown,  will  not 
be  done  in  case  of  a  voluntary  settlement  without  consider- 
ation.  There  are  two  English  cases,  whei-e  indeed  the  cir^ 
cumstances  were  much  stronger  in  favor  of  the  donees  than 
in  the  present  case,  which  tend  to  sustain  the  position  that  a 
settlement  of  this  descrijition  may  be  enforced  in  equity  by 
constituting  the  donor  trustee  for  the  donee.  They  are 
Morgan  y.  MaUeson  (L.  R  [10  Eq.  Cas.],  475),  and  Richr 
ardson  v.  Ridiardsm  (L,  R  [3  Eq.  Csis.  J,  686.)  In  the  first  of 
these  cases,  Morgan  v.  MaUeson  (L.  E.  [10  Eq.  Cas.  J,  475),  the 
intestate  signed  and  delivered  to  Dr.  Morris  a  memorandum 
in  writing  :  "I  hereby  give  and  make  over  to  Dr.  Morris 
one  India  bond,"  but  did  not  deliver  the  bond.  Sir  John 
BoMiLXiT  sustained  this  gift  as  a  declaration  of  trust  The 
case  is  referred  to  by  Chubgh,  Ch.  J.,  in  Martin  v.  Funk^ 
as  an  extreme  case.  In  Richardson  v.  Ric/iardson  an  in- 
strument purpoiting  to  be  an  assignment,  unsupported  by  a 
valuable  consideration  was  upheld  as  a  declaration  of  trust. 
In  speaking  of  these  cases  in  Richards  v.  Dalbridge  (L.  B. 
[18  Eq.  Cas.],  11),  Sir  Geo.  Jessel,  M.  E.,  says  :  "If  the 
decisions  of  Lord  Komillit  (in  Morgan  v.  MaUeson)^  and  of 
V.  C.  Wood  (in  Richardson  v.  Ric/iardson)  were  right,  there 
never  could  be  a  case  where  the  expression  of  a  present  gift 
would  not  amount  to  an  effectual  declaration  of  trust."  And 
it  may  be  added  that  there  never  could  be  a  case  where  an 
intended  gift,  defective  for  want  of  delivery,  could  not,  if 
expressed  in  writing,  be  sustained  as  a  declaration  of  trust. 
Both  of  the  cases  cited  are  now  placed  among  overruled 
cases.  (Fisher's  Ann.  Digest  [1873  and  1874],  24,  25.) 
In  Moore  v.  3foore(43  L.  J.  Ch.  App.  [N.  S.],  623),  Hall, 
V.  C,  says :  **  I  think  it  very  important  indeed  to  keep  a 
clear  and  definite  distinction  between  these  cases  of  imperfect 
gifts,  and  cases  of  declarations  .of  trust ;  and  that  we  should 
not  extend  beyond  what  the  authorities  have  already  estab- 
lished, the  doctrine  of  declarations  of  trust,  so  as  to  supple- 
ment what  would  othenvise  be  mere  imperfect  gifts."  If  the 
settlement  is  intended  to  be  effectuated  by  gift,  the  court 
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will  not  give  efibct  to  it  by  construing  it  as  a  trust.  If  it  is 
intended  to  take  effect  by  transfer,  the  court  will  not  hold 
the  intended  transfer  to  operate  as  a  declaration  of  trust,  for 
then  every  imperfect  instrument  would  be  made  effectual 
by  being  converted  into  a  perfect  trust.  {^Mllroy  v.  Lord,  4 
De  G.  F.  &  J.,  2G4.) 

The  case  of  Martin  v.  Funk  and  kindred  cases  cannot  aid 
the  respondent.  In  all  those  cases  there  was  an  express 
declaration  of  trust.  In  the  one  named  the  donor  delivered 
the  money  to  the  bank,  taking  back  its  obligation  to  her- 
self in  the  character  of  trustee  for  the  donee  ;  thus  parting 
with  all  beuoiicial  interest  in  the  fund,  and  having  the  legal 
title  vested  in  her  in  the  character  of  trustee  only.  No 
^^  interposition  on  the  part  of  the  court  was  necessary  to  con- 
fer that  character  upon  her ;  nor  wa;s  it  necessary  by  con- 
struction or  otherwise  to  change  or  supplement  the  actual 
transaction.  None  of  the  difficulties  encountered  in  the 
present  case  stood  in  the  way  of  carrying  out  her  intention. 
It  was  capable  of  being  executed  in  the  form  in  which  it  was 
expressed. 

The  question  whether  a  remainder  in  a  chattel  may  be 
created  and  given  by  a  donor  by  carving  out  a  life  estate  for 
himself  and  transfen-ing  the  remainder,  without  the  interven- 
tion of  a  trustee,  is  learnedly  discussed  in  the  api>ellant's 
brief;  but  the  views  we  have  expressed  render  it  unneces- 
sary to  pursue  that  inquiry.  We  are  satLsticd  that  it  is 
impossible  to  hold  that  the  facts,  as  they  ai}i>ear,  cshiblish  a 
valid  transfer  of  any  interest  in  the  bonds  in  question  to  the 
donee,  and  that  tlie  attempted  gift  cannot  l>o  sustained  as  a 
declaration  of  trust.  It  follows  that  the  judgment  of  the 
General  Term  must  be  reversed,  and  the  decree  of  the  surro- 
gate affirmed.  Costs  of  all  the  parties  in  this  court  and  in 
tile  Supreme  Court  to  be  paid  out  of  the  estate. 

All  concur. 

Judgment  revei'sed. 
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GiE  et  al.,  Appellants.  L  '^^^  .^ 

The  construction  placed  npon  the  statute  of  another  Stat^  by  the  courts  of 
that  State  is,  as  a  general  rule,  controlling,  and  will  be  followed  by  the 
courts  of  this  State. 

It  seerns,  however,  that  where  a  statute  has  been  construed  by  the  courta 
of  the  State,  whose  Legislature  enacted  it,  and  obligations  have  been 
entered  into  on  the  faith  pf  such  decisions,  a  subsequent  decision  giving 
a  different  consti'uction  will  not  control  as  to  such  prior  transactions. 

This  action  was  brought  against  certain  of  the  stockhoklei*8  of  the  D.  H.  0. 
Co.,  a  company  pui-porting  to  have  been  incorporated  in  the  State  of  Iowa 
'  for  the  purpose  of  furnishing  materials  for  building  and  equipping  rail- 
roads. The  defendants  wei-e  sought  to  be  charged  with  an  indebtedness 
of  the  company  on  the  ground  that  the  proceedings  for  its  incorporation 
wei*e  not  in  accortiance  with  the  provisions  of  the  Iowa  statute,  under 
which  the  incorporation  was  attempted,  as  the  articles  of  incorporation 
were  not  filed  in  the  office  of  the  secretary  of  State,  as  prescribed 
(Revised  Code  of  Iowa,  chap.  52,  Laws  of  18G0,  as  amended  by  chap.  172, 
Laws  of  1870,  §  1152) ;  and  so  that  no  incorporation  was  effected,  and  the 
individual  stockholders  were  personally  liable.  By  said  statute  a  failure 
to  comply  with  its  requirements  makes  the  stockholdei*s  individually 
liable  (}  1166),  save  in  case  of  raih-oad  cor^wrations.  (§  1338.)  It 
,  appeared  that  in  a  similar  action  bi'ought  in  the  State  of  Iowa  (First 
National  Bank  of  Davenport  v.  Davies,  43  Iowa,  424)  against  one  of  the 
Btockholdcra  of  the  same  company,  it  was  held  that  the  filing  of  the  arti- 
cles in  said  office  was  not  essential  to  the  validity  of  the  incorporation, 
nor  did  the  omission  render  the  i^ivate  pi'Oi)erty  of  the  stockholders 
liable  for  the  payment  of  its  debts,  as  the  company  was  a  railroad  cor- 
poration within  the  meaning  of  the  statute.  Held,  that  said  decision  was 
conclusive  as  to  the  construction  to  be  placed  on  said  statute,  an<l  the 
action  was  not  maintainable;  also  that  the  fact  that  the  judges  in  that 
case  differed  in  determining  the  questions  pi*csented  was  not  materia^ 
and  did  not  impair  the  foi-ce  of  the  decision ;  it  was  sufficit^nt  if  a  majoi^ 
ity  of  the  court  agreed  in  the  interpretation  of  tlie  statute  in  question. 

Also,  Tteld,  that  the  fact  that  said  decision  was  made  after  the  commence- 
ment of  this  action  did  not  i-ender  it  less  eflfective  aa  an  aiithonty,  there 
being  no  prior  decision  to  the  contrary,  or  different  inile  established  in 
said  State  ajiplicable  to  the  case. 

Butz  v.  Citt/  ofM.  (8  Wall.,  575) ;  Rcncanv,  Munnels  (5  How.  [U.  S.],  134); 
0.  X.  Ins.  and  T.  Co,  v.  I>ebolt  (16  id.,  416);  Qe'pcke  v.  City  of  D. 
(1  Wall.,  175) ;  Chicago  v.  STieldon  (9  id.,  50) ;  City  v.  Lamson  (9  id., 
477) ;  Lee  County  v.  Rogers  (7  id.,  181)  j  Ihibvque  v.  Dubuque  (7  Iowa, 
162) ;  DhJion  v.  JSmith  (10  id.,  212)  j  McKeOar  v.  iStout  (14  id.,  359), 
distinguished: 
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It  is  provided  by  the  Iowa  statute  (Revised  Code,  $$  1173, 1174)  that  m 
DO  case  where  stockholders  are  made  personally  liable  cao  their  private 
|m>perty  be  levied  upon  for  the  payment  of  corporate  debts,  while  corpo- 
rate pniperty  can  be  found;  that  a  judgment  must  first  be  obtiuned  against 
the  cor|)oration,  an  execution  issued  thereon  against  its  propei-ty,  a 
demand  made  for  the  same,  and  there  must  be  a  refusal  to  point  it  out. 
Htldf  that  these  requii^ments  not  having  been  complied  with,  this  action 
was  not  in  any  view  maintainable. 

Where  anew  right  is  given  by  statute,  and  a  specific  relief  prescribed  lor 
ita  violation,  the  remedy  is  confined  to  that  given  by  the  statute.    * 

(Argued  February  25, 1880 1  decided  April  6,.  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court,  of  the  city  of  New  York,  in  favor  of  defendants, 
entered  upon  an  order  overruling  exceptions  and  directing 
judgment  on  a  verdict.     (Reported  below,  12  J.  k  S.,  260.) 

The  nature  of  the  action  and  the  facts  are  set  forth  suffi- 
oiently  in  the  opinion. 

James  Emott,  for  appellants.  The  court  of  Iowa  having 
passed  upon  the  statute  their  decision  is  controlling.  {Hoyt 
V.  Sheldon,  3  Bosw.,  302;  Hoyt  v.  Thompson,  3  Sandf.,  421; 
Shelby  v.  Ghiy,  11  Wheat.,  361-367;  Tioga  li.  B.  v.  Bloss- 
burg  R.  R.,  20  Wall.,  147;  Mmwood  v.  Marcy,  92  U.  S., 
289;  Shelby  v.  Guy,  11  Wheat,  363;  Washington  College  v. 
Duke^  14  Iowa,  14;  Langan  v.  Iowa  and  Min.  Cons.  Co., 
Sup.  Ct  of  Iowa,  October  Term,  1878.)  If  the  defendants 
are  not  lial)le  in  Iowa  on  the  notes  of  the  Construction 
Company,  they  are  liable  nowhere.  {King  v,  Sarria,  69 
N.  Y.,  34;  Melan  v.  Fitzjames,  1  Bos.  and  Pull.,  138;  Story 
on  Confl.  of  Laws,  chap.  14,  4§  556,  558,  567-569;  Drink- 
water  v.  PoiL  M.  R,,  18  Me.,  35;  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.,  212-217.)  A  dissolution  of  a  efe  facto 
corporation  tci-minates  all  suits  against  it  {Sturges  v.  Van- 
derbilt,  73  N.  Y.,  388;  Merrick  v.  Van  Santvoord,  34  id., 
208.)  A  failure  to  file  articles  in  the  secretary  of  State's 
office  is  a  question  for  the  State  only.  {Price  v.  Rock  Island 
and  Alton  R.  R,,  21  111.,  93;  Ihrbell  v.  Page,  24  id.,  48; 
Cross  V.  Pinkneyville  Mill  Co.,  17  id.,  56;  Mokelmume  Hill 
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Min.  Co.  V.  Woodbwyy  14  Cal.,  427;  Baker  v.  Acbnn.  of 
BackuSj  32  111.,  97.)  None  but  the  Stiite  can  impeach  the 
validity  of  a  corporation  de  fctcto.  {The  B.  and  A.  It. 
B.  Co.  y.  Cary,  26  N.  Y.,  77;  EaJUm  v.  AspinwaU,  19  id., 
121,  122;  Doyle  v.  Peerless  Petroleum  Co.,  44  Barb.,  244; 
The  Eagle  Works  y.  Churchill^  2  Bosw.,  171;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick.  [Mass.],  371;  Wight  v. 
Shelby  R.  R.  Co.,  16  B.  Moore  [Ky.],  7;  Searsbury  Tumr 
pike  Co.  V.  Culer,  6  Vt,  324;  State  v.  Carr,  5  N.  H.,  370; 
Pres.,  etc.,  of  the  JTisfiacoquillas  and  Cent.  T.  R.  Co.  v.  McConr 
aby^  16  Sergt  &  Bawle,  145;  Canal  Co.  v.  Railroad  Co., 
4  GllL  &  Johns.,  4,  107;  1  Edwards,  84-110;  Chamber^ 
lain  V.  Painesvitte  and  Hudson  R.  R.  Co.,  15  Ohio,  250.) 
The  proceedings  against  the  corporation  must  be  had  in  the 
State  granting  the  charter.  (Persse  (&  Brookes  Paper 
Works  Co.  V.  Wilhtt,  19  Abb.,  433.) 

Joseph  II.  Clioate,  for  respondents.  The  failure  to  record 
the  articles  of  incorporation  in  the  office  of  the  secretary  of 
State  was  fatal  to  the  attempted  creation  of  the  corporation, 
Dubuque  v.  Dubuque,  7  Iowa,  262;  Dishary.  Smith,  10  id., 
212;  Dewitt  v.  Hastings,  69  N.  Y.,  622;  Childs  y.  Smith, 
55  Barb.,  45;  Harris  v.  McGregor,  29  Cal.,  124;  Mining 
Co.  y.  Woodbury,  14  id.,  424;  Mining  Co.  v.  Herkimer,  46 
Ind.,  42;  Bigelow  v.  Gt-egory,  73111.,  197;  Ahbotty.  Omaha 
Co.,  4  Neb.,  416.)  The  special  provisions  of  the  Iowa  stat- 
ute contained  in  sections  1172,  1173  and  1174,  can  form  no' 
obstacle  to  the  exercise  of  jurisdiction  by  this  court  to  enforce 
the  personal  liability  of  the  stockholders  here  asserted. 
{Coming  v.  McCullough,  1  N.  Y.,  56.)  The  Davenport 
Railway  Construction  Company  was  not  and  is  not  a  ••  rail- 
road corporation,"  and  its  "  stockholders"  are  not,  therefore, 
exempted  from  the  liability  otherwise  incurred  by  section 
1338  of  the  Code  of  Iowa.  {Dane^s  Case,  43  Iowa,  435, 
436;  State  of  Iowa  v.  County  of  Wapello,  13  id.,  388.)  The 
courts  of  this  State  are  not  bound  to  follow  the  decision  of 
the  Iowa  court.    (First  JfaL  Bk  of  Iowa  v.  Davies,  43  Iowa, 
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435;  JIo?/e  V.  Sheldon.,  3  Bosw.,  302;  Butz  v.  City  of  Mus- 
catine, 8  Wall.,  575;  Von  Hoffman  v.  Ciiy  of  Quincy,  4  id., 
657;  Itowany.  Runnels,  5  How.  [U.  S.],  134;  Ohio  L.  Ins. 
and  Ti\  Go.  v.  Deholt,  16  id.,  44G,  431;  Gelpcke  v.  City  of 
Dubuque,  1  Wall.,  175;  Chicago  v.  Sheldon,  9  id.,  50;  The 
City  V.  Lamson,'^  id.,  477,  585;  Lee  County  \.  Rogers, 
7  id.,  181.) 

Miller,  J.  This  action  was  brought  against  the  defend- 
.ants,  upon  certain  promissory  notes  made  and  issued  in  the 
name  of  the  Davenport  Railway  Construction  Company,  for 
railroad  iron  delivered  to  the  said  company.  The  company 
was  intended  to  be  incorporated  under  the  laws  of  the  State 
of  Iowa,  and  proceedings  were  taken  for  that  purpose  ;  but 
it  is  alleged  that  they  were  not  in  accordance  with  the  pro- 
visions of  the  statutes  relating  to  that  sul)jctt ;  that  by  rea^^^on 
of  a  non-compliance  therewith  they  failed  to  accomplish  the 
object  intended,  and  that  in  consequence  thereof,  the  defend- 
ants, who  were  stockholders  of  the  proposed  corporation, 
became  individually  liable  for  the  debts  of  the  company, 
including  the  demand  which  is  now  the  subject  of  con- 
troversy. 

The  laws  of  the  State  of  Iowa  provide  that  persons  may 
associate  themselves  and  become  incorporated  for  the  trans- 
action of  any  lawful  business ;  and  it  is  declared  by  the 
Revised  Code  (chap.  52,  Laws  of  1860,  as  amended,  by  chap. 
172,  Laws  of  1870,  §  1152),  that  "previous  to  commencing 
any  business,  except  that  of  their  own  organization,  they 
must  adopt  articles  of  incorporation,  which  must  be  recorded 
in  the  office  of  tlie  recorder  of  deeds  of  the  county  where 
the  principal  place  of  business  is  to  be,  and  in  the  office  of 
the  secretary  of  State,  in  a  book  kept  for  that  ])urpose." 
Provision  is  also  made  for  the  publication  of  notice  (§§  1154, 
1155);  and  by  section  1156  **the  corporation  may  com- 
mence business  as  soon  as  the  articles  are  filed  in  the  office 
of  the  recorder  of  deeds,  and  their  doings  shall  be  valid,  if 
tiie  x)ublication  in  the  newspaper  is  made  and  the  copy  filed 
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in  the  office  of  the  sccretiry  of  State  -mthin  three  moutlis 
from  such  filing  in  the  recorder's  office."  By  a  further  pro- 
vision (§  1166)  the  individual  property  of  the  stockholdci*s  is 
made  liable  for  corporate  debts  in  case  of  a  failure  to  com* 
ply  with  the  foregoing  requisitions. 

The  proof  upon  the  trial  established  that  the  defendants, 
in  seeking  to  organize  a  corporation,  omitted  to  file  the 
articles  of  incorporation  in  the  office  of  the  secretary  of 
State  within  three  months  after  the  filing  of  the  same  in  the 
recorder's  office,  but  that. they  were  so  filed  more  than  four 
months  prior  to  the  commencement  of  this  action.  The 
claim  of  the  plaintiffs  is  that  by  the  omission  to  file  as 
required  according  to  the  law  of  Iowa  and  by  well  estab* 
lished  rules,  the  defendants  acted  without  any  authority  as 
a  body  corporate  under  the  laws  of  that  State^  and  became 
and  were  liable  for  the  debts  and  liabilities  IncmTcd  by  the 
company. 

As  the  question  involved  arises  under  the  statutes  of  Iowa, 
the  liability  of  the  defendants  depends  upon  the  construe-, 
tion  to  be  placed  upon  those  statutes.  The  questions  to  be 
determined  are,  ^rst :  Whether  certain  provisions  of  the 
Iowa  Code  apply  to  a  corporation  of  this  description  or  it 
is  excepted  therefrom ;  and  second :  Whether  a  failure  to 
comply  with  the  provisions  requiring  certain  conditions  to 
be  observed  in  organizing  a  corporation,  rendera  it  invalid 
and  imposes  a  pei-sonal  liability  upon  the  corporators  and 
stockholders.  In  determining  the  interpretation  to  be 
placed  upon  the  statutes  of  a  State,  it  is  important  to  ascer- 
tain whether  the  courts  of  the  State  where  they  were 
enacted  have  considered  the  subject,  and  the  construction, 
if  any,  which  has  been  placed  upon  them.  If  the  coui-ts  of 
Iowa  have  passed  upon  the  question  now  presented,  the 
courts  of  this  State  ordinarily  would  feel  bound  to  respect 
the  decision  thus  made  and  should  not  reconsider  the  subject, 
BO  as  to  decide  de  novo  whether  the  adjudication  was  errone- 
ous and  should  be  disregarded.  This  course  has  been  sub- 
stantially pursued,  we  think,  in  the  State  and  Feiieral  courts^ 
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and  any  other  or  different  rule  would  lead  to  confusion, 
o})eiute  injuriously  in  many  cases,  and  would  be  in  direct  hos- 
tility to  the  comity  which  is  due  to  the  authority  and  power 
which  is  conferred  upon  the  lawfully  constituted  tribunals  of 
a  soverci<Tii  State.  If  a  statute  existing  in  the  State  of  New 
York,  which  had  been  interpi'etcd  by  the  highest  tribunal 
having  jurisdiction  in  this  State,  in  such  a  case  could  be  con- 
strued differently  in  another  State,  individuals  who  might 
be  subject  to  its  operation  would  have  no  security  against  a 
different  construction  elsewhere,  and  thus  liabilities  might  be 
incurred  which  were  never  contemplated  by  the  Legislature 
of  the  SLite  which  passed  the  statute,  and  great  injustice 
done.  Any  such  a  rule  enforced  in  different  States  accordmg 
to  the  lex  loci  would  be  an  infringement  upon  the  rights  of 
individuals  and  at  war  with  the  policy  of  the  law  that  no 
man  should  be  subject  to  liability  at  the  same  time  by  reason 
of  different  and  conflicting  constructions  of  the  same  law  in 
different  localities.  The  general  curi^ent  of  authority  is  in 
conformity  with  the  rule  stated,  and  at  a  very  early  period 
in  the  judicial  annals  of  the  country  the  Supreme  Court  of 
the  United  States  sustained  and  sanctioned  the  doctrine  that 
the  decisions  of  the  courts  of  a  State  are  controlling  in 
reference  to  its  local  statutes,  except  in  special  cases  which 
ni*e  mentioned  ;  and  it  has  been  universally  followed  since 
up  to  the  present  time.  In  Elmendorf*y.  Taylor  (10  Wheat., 
152,  160),  Marshall,  Ch.  J.,  in  laying  down  the  rule  that 
the  courts  of  every  government  have  exclusive  authority  of 
construing  its  local  statutes,  and  that  their  construction  will 
be  resiKJcted  in  every  other  country,  says:  **The  construc- 
tion given  by  the  courts  of  the  several  States  to  the  legisla- 
tive acts  of  those  Stiites  is  received  as  true  unless  they  come 
in  conflict  with  the  constitution,  laws  or  treaties  of  the 
United  States."  The  same  rule  is  upheld  in  Shelby  v.  Guy 
(11  Wheat,  367);  and  it  is  laid  down  "that  a  fixed  and 
received  construction  of  their  respective  statute  laws  in  theur 
own  courts,  makes,  in  fact,  a  part  of  the  statute  law  of  the 
country.''    The  late  decisions  are  entirely  harmonious  with 
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those  to  which  we  have  referred.  In  Town  of  South  Otiatva 
V.  Perkins  (94  U.  S.,  260,  267),  Bbadlet,  J.,  citing  section 
thirty-four  of  the  judiciary  act,  says :  **And  this  court  has 
always  held  that  the  laws  of  the  States  are  to  receive  their 
authoritative  construction  from  the  State  courts,  except 
where  the  Federal  constitution  and  laws  are  concerned." 
(See  also  Peik  v.  Chicago  and  N.  W.  Railway  Co,^  94  U. 
S.,  164;  County  of  Leavenworth  v.  Barnes^  id.,  70;  Adams 
V.  J^ashville,  95  id.,  19;  Township  of  Elmwood  v.  Marcy^ 
92  id.,  289.)  In  a  recent  case  in  the  same  court  not  yet 
reported  {Fairfield  v.  The  County  of  Gallatin)^  it  is  said 
**  that  it  is  the  peculiar  province  of  the  Supreme  Court  of  a 
State  to  interpret  its  organic  law,  as  well  as  its  statutes,  and 
thai  it  is  the  duty  as  well  as  the  pleasure  of  this  court  to 
follow  and  adopt  that  court's  interpretation."  After  stating 
that  at  an  early  day  this  rule  was  announced,  the  opinion 
cites  numerous  cases,  and  the  rule  is  laid  down  that  the 
interpretation  of  the  courts  of  a  State  will  be  accepted  as 
the  true  interpretation,  whatever  may  be  the  opinion  of  its 
original  soundness. 

The  case  of  Butz  v.  The  City  of  Muscatine  (8  Wall.,  575) 
is  cited  and  relied  upon  by  the  counsel  for  the  respondent ; 
but  we  are  unable  to  discover  that  it  sustains  the  position 
contended  for.  In  that  case  the  question  was  as  to  the  con- 
struction of  certain  provisions  of  the  laws  of  the  State  of 
Iowa,  which  had  been  construed  by  the  State  courts.  These 
decisions  were  overruled  upon  the  ground  that  where  the 
statute  in  question  affects  the  remedies  of  creditors  which  are 
protected  by  the  constitution,  the  court  will  exercise  its  own 
judgment  on  the  meaning  of  the  statutes,  irrespectively  of 
the  decisions  of  the  State  courts,  and  that  such  remedy  can- 
not be  taken  away,  as  respects  previously  existing  contracts, 
by  erroneous  decisions  of  such  courts.  The  case  last  cited 
is  brought  directly  within  some  of  the  exceptions  stated  in 
the  authoriti^  referred  to  in  the  opinion,  and  therefoi*e  is 
not  in  point  It  may  also  be  remarked  that  we  do  not  find 
that  this  case  is  cited  as  authority  in  any  subsequent  decision, 
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and,  as  we  have  scon,  there  is  no  ground  for.  claiming  here 
that  the  decision  of  the  Supreme  Court  of  Iowa,  interpretmg 
the  statute  in  question,  operated  to  deprive  the  plaintiffs  of 
any  remedy  whith  formed  a  part  of  the  contract  originally 
existing  between  the  parties.  Tlie  contract  here  was  not 
made  upon  the  faith  of  any  prior  decisions  which  had  become 
rules  of  property,  and  no  rights  have  been  lost  to  the  ijlain- 
tifls  by  reason  of  a  reliance  on  any  such  decisions. 

Some  other  ciises  are  cited  by  the  respondents*  counsel, 
but  a  careful  examination  of  them  discloses  tliat  they  have 
no  application  to  the  facts  presented  in  the  case  under  con- 
sideration. In  Rowan  v.  Runnels  (5  How.,  134)  the  remarks 
cited  from  the  opinion  in  regard  to  giving  a  retroactive  effect 
to  the  decisions  of  the  courts  of  a  State,  and  allowing  them 
to  I'cnder  invalid  contracts  entered  into  with  the  citizens  of 
other  States,  cannot  apply  to  this  case,  as  the  decision  of  the 
Supreme  Court  of  Iowa,  as  will  hereafter  Ikj  seen,  could  have 
no  such  effect.  In  Ohio  L,  Im,  and  T,  Co.  v.  Debolt  (16  How., 
416),  the  i-emarks  of  the  judge  which  are  relied  upon  relate 
to  the  duty  of  the  court  to  follow  decisions  of  the  State 
courts  which  had  given  a  imiform  and  unquestioned  con- 
struction to  the  constitution  and  laws  of  a  State  for  nearly 
half  a  century,  and  it  was  very  properly  held  that  if  the  con- 
tract was  valid  by  the  laws  of  the  State  as  then  expounded, 
its  validity  could  not  be  impaired  by  subsequent  legislation 
or  the  decisions  of  the  courts  altering  the  construction  of  the 
law.  This  rule  does  not  affect  the  decision  of  the  State 
court  of  Iowa  upon  the  question  considered,  as  will  hereafter 
be  seen,  as  no  such  cjise  was  presented.  In  Gcljpcke  v.  City 
of  Dubuque  (1  Wall.,  175),  it  Wiis  held  that  where  by  a  series 
of  decisions  of  the  Supreme  Court  of  Iowa  it  had  decided  in 
favor  of  the  right  of  the  Legislature  to  authorize  municipal 
corporations  to  subscribe  for  stock  to  railroads,  and  to  issue 
bonds  accordingly,  the  fact  that  the  court  held  these  decisions 
to  be  eiToneous  could  not  affect  transactions  in  the  past, 
however  it  might  affect  those  in  the  future ;  and  that  the 
United  States  Supreme  Court  will  not  necessarily  follow 
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these  dedsions.  It  will  b^  seen  that  the  court  of  Iowa  had 
already  -settled  the  law  by  numerous  adjudications,  and  the 
case  was  an  exceptional  one  which  authorized  a  departure 
fram  the  general  rule  that,  in  giving  construction  to  the 
laws  and  the  constitutions  of  States,  the  court  will  follow  the 
decisions  of  the  State  courts.  In  Chicago  v.  Sheldon  (9 
Wall.,  50)  the  case  was  decided  upon  the  ground  that  a 
contract  having  been  entered  into  between  the  parties,  valid 
at  the  time  by  the  laws  of  the  State,  no  decision  of  the  courtd 
of  the  State  can  impair  its  obligation.  The  GUyy.  Lamaon 
(9  Wall.,  477)  aflSrms  the  doctrine  laid  down  in  Gelpcke  v. 
City  of  Dubuque  {mpra)^  and  holds  that  where  bonds,  issued 
to  bona  fide  holders  for  value,  are  valid  by  the  judicial 
decisions  of  a  State  when  issued,  subsequent  decisions  in  the 
same  State  cannot  destroy  their  validity  in  such  hands. 
Lee  County  v.  lioffers  (7  Wall.,  181)  also  mvolved  the  prin- 
ciple decided  in  Gelpcke  v..  City  of  Dubuque,  and  was  dis- 
posed of  mainly  upon  the  authority  of  the  latter,  case. 

It  will  be  observed  that  none  of  the  cases  relied  upon  are  at 
all  in  conflict  with  the  decisions  which  have. been  cited  to  estab- 
lish the  principle  that  where  the  courts  of  a  State  have 
placed  a  judicial  construction  upon  a  statute  passed  by  the 
Legislature  of  such  State,  it  is  the  bounden  duty  of  the 
courts  of  another  State^  unless  in  exceptional  cases,  to  follow 
such  decision,  and  it  would  be  a  direct  violation  of  this  well 
settled  rule  to  reconsider  the  question  and  ignore  such  decis- 
ion. So  far  as  the  subject  has  been  considered  in  this  State, 
the  same  rule  has  been  sanctioned  and  upheld.  In  Hoyt  v. 
Thompson  (3  Sandf.,  421),  Mr.  Justice  Duer,  after  referring 
to  the  construction  placed  upon  a  statute  by  the  courts  of 
New  Jersey,  remarks  :  **  In  each  State  it  is  the  province  of 
its  courts  of  justice  to  detcnnine  the  construction  of  its  stat- 
utes, and,  as  the  construction  which  they  adopt  becomes  the 
law  of  the  State,  it  must  be  regarded  aud  followed  as  such 
by  all  foreign  tribunals."  The  late  Judge  Woodruff,  in 
Hoyt  V.  Shelden  (3  Bosw.,  302),  says :  *'  But  we  are  not 
without  aid  of  interpretation  given  to  this  statute  by  the 
SiCKELS— Vol.  XXXV.        57 
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courts  of  New  Jei*sey.  I  uecd  hardly  say  that  the  expo- 
sition of  her  0011113  is  to  be,  takeu  by  us  as  conclusive, 
•  *  *  and  their  interpretation  is  we  apprehend  to  be 
received  with  the  same  force  as  if  that  intei*pretation  was 
incorporated  in  the  statute  in  terms."  In  Hunt  v.  Hunt  (72 
N.  Y.,  236),  FoLGER,  J.,  says  :  **  The  decisions  of  the  tribu- 
nals of  a  State  as  to  the  true  construction  of  the  laws  of 
their  own  sovereignty  are  binding  upon  the  Federal  coui*ts, 
and  why  not  on  the  judiciary  of  oth^r  States,  in  all  matters 
within  the  jurisdiction  of  the  tribunals  fii-st  named  ?  " 

Assuming,  as  we  think  must  be  done,  that  the  decision  of 
the  couils  of  the  State  of  Iowa  are  controlling  In  regard  to  the 
interpretation  to  be  placed  upon  the  statute  involved  in  this 
controversy,  it  becomes  important  to  inquire  and  determine 
whether  any  rule  has  been  adopted  as  to  the  liability  of  the 
defendants  as  corporators  or  stockholdci's  of  the  Davenport 
Railway  Construction  Company,  or  of  othei-s  who  are  simi- 
larly situated.  In  The  First  Nai.  Bank  of  Davenport  v. 
Davies  (43  Iowa,  424),  it  appears  that  the  distinct  question 
was  raised  and  decided  by  the  Supreme  Court  of  that  State, 
in  an  action  brought  against  one  of  the  stockholders  of  the 
same  company,  and  it  was  held,  upon  the  first  hearing  of  the 
case,  that  a  stockholder  was  not  ]^>ersonally  liable  for  the 
debts  of  the  company.  All  of  the  judges  composing  the 
court,  with  one  exception,  also  held  that  the  company  was  a 
railway  corporation,  within  the  meaning  of  the  statute  of 
March  20,  1868  (§  1338  of  the  Revision),  which  declares 
that  section  1166  shall  not  be  applicable  to  railroad  corpora- 
tions, and  coq^oratoi-s  and  stockholders,  and  they  shall  be 
liable  only  for  the  amount  of  stock  held  by  them.  A  re-hear- 
ing was  had  in  the  case  last  cited,  and  it  was  again  held  that 
there  was  no  liability  of  the  pepons  who  were  stockholders 
of  this  company  for  the  payment  of  its  debts.  The  last 
decision  rests  upon  two  grounds,  in  each  of  which  a  majority 
of  the  judges  concurred.  First  That  the  filing  of  the  arti- 
cles of  incorporation  in  the  office  of  the  secretary  of  State 
was  not  essential  to  the  validity  of  the  corporation,  nor  would 
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a  failure  to  file  them  render  the  private  property  of  the 
^stockholdei's  liable  for  the  paymeut  of  its  debts.  Second. 
That  the  Davenport  Railway  Construction  Company,  being 
organized  for  the  purpose  of  furnishing  materials  for  build- 
ing and  equipping  railways,  is  a  railway  corporation,  within 
the  meaning  of  the  statute  exempting  stockholders  from 
liability  beyond  the  amount  of  their  stock.  The  decision  in 
the  case  cited  must  be  considered,  we  think,  as  conclusive  in 
regard  to  the  construction  to  be  placed  upon  the  statutes  of 
Iowa,  and  no  sufficient  reason  is  given  why  it  should  not  be 
followed  by  this  court.  The  fact  that  the  judges  differed  in 
.arriving  at  a  conclusion  as  to  the  questions  pi*esentedy  is  not 
material,  and  does  not  impair  the  force  of  the  decision.  It 
is  sufficient  that  a  majority  of  the  court  determined  what 
interpretation  should  be  placed  upon  the  statutes  in  question, 
and  thus  settled  the  law,  to  render  the  conclusion  arrived  at 
obligatory  and  effective  in  the  State  of  Iowa,  and  in  the  courts 
of  other  States  and  of  the  United  States,  where  a  construc- 
tion of  the  same  statute  may  have  become  the  subject  of 
consideration.  This  decision  has  been  accepted  and  followed 
as  the  law,  in  a  case  involving  the  same  question,  in  the 
United  States  Circuit  Court  of  Iowa,  in  Meyer  v.  D.  and  St. 
Paul  R.  JR.  Co.  (not  reported),  where  it  was  sought  to 
charge  these  defendants  as  stockholders  for  the  acts  of  The 
Davenport  Railway  Construction  Company,  and  it  was  there 
held  that  under  the  decision  in  The  First  ^at.  Bank  v. 
Darner  {supra)^  that  there  can  be  no  question  that  the  con- 
struction company  was  a  corporation,  and  that  the  stock- 
holders cannot  be  made  liable  upon  the  ground  that  they 
were  partners  merely. 

The  learned  counsel  for  the  respondents,  insists  that  the 
coui-ts  of  the  State  of  Iowa  in  prior  decisions  have  held  that 
similar  provisions  of  the  statutes  of  Iowa  are  mandatory 
and  not  directory,  and  have  declared  that  a  failure  to  comply 
with  the  requisitions  mentioned  in  section  1166  of  the  Code 
rendered  the  stockholders  liable  for  the  corporate  debts,  and 
several  cases  are  cited  to  sustain  this  position.  We  think  that 
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none  of  them  hold  a  doctrine  in  conflict  with  The  First  Jfl 
Sank  v.  Davies  {supra)^  or  involve  the  precise  question  pre* 
sented  upon  this  appeal,  as  will  be  seen  by  an  examination  of 
the  decisions.  In  Dvbuque  v.  Dubuque  (7  Iowa,  162),  the 
action  was  to  recover  school  moneys,  aud  the  case  involved 
the  constitutionality  of  the  act  relating  to  public  instruction 
in  the  State.  The  court  lay  down  certain  rules  as  to  the  inter- 
pret*xtion  of  statutes  and  of  the  constitution,  which  are  no 
doubt  sound,  but  even  if  applicable  cannot  affect  the  decis- 
ion of  the  question  arising  in  the  case  at  bar.  It  holds  that 
the  affirmative  words  of  a  statute  imply  a  negative  as 
strongly  as  if  that  negative  was  expressed.  We  are  not 
required  to  criticize  or  to  examine  the  correctness  of  the 
proposition  stated,  as  it  is  very  clear  that  it  cannot  well  ^ 
urged  that  this  is  sufficient  to  overrule  the  decision  of  a 
court  involving  the  construction  of  a  statute  which  was 
not  the  subject  of  consideration  in  the  case  cited.  The  case 
of  Dishon  v.  Smith  (10  Iowa,  212),  arose  upon  an  applica- 
tion for  an  injunction  restraining  a  county  judge  from 
removing  the  office  and  records  of  a  county  from  one  town 
to  another,  and  involved  a  question  as  to  the  validity  of  an 
election,  and  has,  we  think,  a  very  remote  if  any  applica- 
tion whatever  to  the  question  arising  as  to  the  construction 
of  the  statutes  we  have  considered.  The  doctrine  laid  down 
as  to  when  statutes  prescribing  a  time  aud  mode  of  action 
to  public  officers  are  directory,  and  when  mandatory,  can- 
not be  considered  as  affecting  a  decision  which  gives  an 
interpretation  to  statutes  which  are  directly  involved.  We 
come  then  to  the  remaining  case,  McKeUar  v.  Stout  (14 
Iowa,  359),  upon  which  great  reliance  is  placed.  It  arose 
upon  a  demurrer  to  a  petition  in  a  scire  facias  against  the 
defendant  as  a  stockholder  of  a  corporation  on  a  judgment 
against  such  corporation  to  make  his  individual  property 
liable  therefor.  The  corporators,  in  organizing  the  com- 
pany, had  failed  to  comply  with  the  provisions  of  the 
statute  on  the  subject  of  posting  a  copy  of  the  by-laws  and 
a  statement  of  the   amount  of  capital  stock,  etc.,  at  the 
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principal  place  of  business.  The  statute  required  such 
by-laws  and  statement  to  be  kept  posted,  and  another  sec-  . 
tion  (§  1166)  declared  that  a  failure  to  comply  "  with  the 
foregoing  requisites  in  relation  to  organization  and  publicity, 
renders  the  individual  proi^ei-ty  of  all  the  stockholdei-s 
liable  for  the  corporate  debts,"  The  question  was  whether 
such  failure  rendered  the  individual  property  of  the  defend- 
ants liable  ;  and  it  was  held  that  the  **  publicity"  provided 
for  related  **  to  the  publications  required  at  the  organization 
of  the  coi*poration  or  the  premature  dissolution  of  the 
same,"  and  that  the  defendant  was  not  liable.  The  judge 
argues  in  the  opinion  that  the  posting  was  not  spoken  of  as 
a  publication,  as  in  a  case  of  the  notice-  provided  for  in  the 
statute.  It  wjis  said  :  **  Not  only  so,  but  the  prime  object 
of  the  requirement  is  to  make  the  individual  corporatora 
liable  for  the  failure  to  do  those  things  which  are  neces- 
sary to  the  transaction  of  business ;  and  it  was  not 
designed  that  for  a  mere  failure  to  post  by-laws  (which 
may  or  may  not  be  adopted)  the  individual  property  could 
be  made  subject  to  execution."  These  remarks  are  of  a 
very  general  character,  and  wo  are  unable  to  discover  any- 
thing in  the  case  cited,  or  in  the  reasoning  of  the  court, 
which  has  a  dii-ect  application,  or  in  any  way  determines 
the  question  now  considered.  But  a  single  act  required 
by  the  statute  had  been  omitted,  and  this  alone  is  discussed, 
without  any  reference  to  any  other  provision  in  regard  to 
the  recording  of  articles  of  incorporation,  either  in  the  county 
where  the  corporation  is  located  or  in  the  office  of  the  seci*e- 
tary  of  State.  Nothing  is  said  and  no  intimation  given  as  to 
the  effect  of  such  an  omission,  and  there  is  no  argument  or 
assertion  that  a  failure  to  record  the  articles  as  prescribed 
by  statute  would  impose  a  liability  upon  the  individual 
property  of  stockholders  for  corporate  debts ;  and  even  if  it 
had  been  considered,  it  would  have  been  obiter  dicium  and 
entitled  to  no  weight  against  an  express  adjudication  on  the 
very  point.  It  would  not  settle  or  even  tend  to  establish  the 
law  upon  an  open  question  which  had  not  been  the  subject 
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of  adjudicatioiL  The  opinion  of  one  of  the  judges  in  The 
Bank  of  Davenport  v.  Davies  {supra)^  cites  McEdlar  v. 
'Stouty  and  claims  that  it  is  in  harmony  with  his  own  views^ 
and  does  violence  to  no  language  of  the  statute,  but  it  is  not 
claimed  that  it  decides  the  question  now  considered,  and  the 
views  expressed  are  in  conflict  with  those  entertained  by  a 
majority  of  the  court.  There  is  no  declaration  in  the  opin- 
ion referred  to  that  the  law  upon  this  question  had  been 
established  in  McKeUar  v.  8tout^  or  that  the  views  of  a 
majority  of  the  coxxrt  would  lead  to  a  revei-sal  of  the  former 
decision.  The  judge  who  wrote  the  prevailing  opinion  was 
not  required  to  review  this  portion  of  the  argument  of  the 
judge  who  did  not  concur,  and  there  is  no  ground  for  claim- 
ing that  the  court  considered  that  the  decision  made  was  a 
departure  from  or  a  reversal  of  the  law  of  the  State  as  it 
previously  existed.  Nor  was  such  the  fact,  as  the  question 
decided  was  entirely  new  and  was  then  for  the  fii-st  time 
presented  for  adjudication.  As  the  decisions  considered  weixj 
all  made  without  any  regard  to  the  question  before  us  upon 
this  appeal,  they  cannot  affect  a  subsequent  adjudication 
involving  a  different  point.  There  is  then,  we  think,  no  vahd 
ground  for  claiming  that  either  of  the  cases  cited,  places  au 
interpretation  upon  the  statutes  of  the  State  of  Iowa,  which 
establishes  the  doctrine  that  at  the  time  the  notes  in  question 
were  made,  a  failure  to  record  the  articles  in  the  office  of 
the  secretary  of  State  rendered  the  defendants  individually 
liable  for  the  debts  of  the  Davenport  Railway  Construction 
Co.  Even  although  the  decision  in  43  Iowa  was  not 
made  until  after  the  commencement  of  this  action,  it  does  not 
render  it  any  less  effective  as  an  authority,  as  there  was 
no  decision  to  the  contrary  and  no  other  or  different  rule 
established  in  that  State  applicable  to  such  a  case  ;  and  the 
law  was  the  same  when  the  corpomtion  was  first  organized,  as 
when  the  court  placed  their  construction  upon  the  statutes  re- 
lating to  the  subject.  It  was  not  retrospective  in  its  operation, 
but  a  true  interpretation  of  the  law  as  it  was  when  enacted, 
and  as  it  continued  up  to  the  time  the  decision  w^as  announced.. 
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The  case  of  State  of  Iowa  v.  County  of  Wapello  (13  Iowa, 
388),  is  also  cited  to  show  the  distinction  between  a  railroad 
corporation  and  other  corporations ;  but  there  is  no  rule 
laid  down  in  the  opinion  which  can  be  regarded  as  establish- 
ing the  doctrine  that  the  Davenport  Railway  Construction  Co. 
did  not  come  within  that  definition,  or  that  was  inconsistent 
with  the  decision  in  43  Iowa.  The  question  presented  was  the 
constitutionality  of  the  law  authorizing  county  subscriptions 
to  raih'oads,  and  the  validity  of  the  defendants'  subscription 
and  the  point  now  considered  did  not  arise. 

We  are  not  called  upon  in  this  case  to  determine  whether 
the  court  of  Iowa  wfw  right  in  the  construction  given  to  the 
various  provisions  of  the  statute  relating  to  the  subject,  and 
it  is  too  late  to  renew  a  discussion  of  that  question  in  the 
case  now  pi^eseuted.  The  decision  must  therefore  be  accepted 
as  a  coiTCct  deteimination  of  the  question  involved,  and  as 
an  exposition  of  the  law  as  it  existed  in  that  State  at  the 
time  it  was  made.  Its  authority  is  binding  and  conclusive, 
and,  as  we  have  seen,  we  cannot  disregard  it  or  hold  that  it 
is  not  in  point,  without  overrulmg  principles  which  have 
long  been  settled  and  acquiesced  in. 

The  proposition  being  fairly  established  that  the  Daven- 
port Railway  Construction  Company  was  regularly  organized 
according  to  the  laws  of  the  State  of  Iowa,  and  that  no  law 
has  been  violated  which  rendei-s  the  defendants  personally 
liable  in  this  action,  there  is  an  end  of  this  case,  and  under 
the  rules  which  have  been  laid  down  in  the  cases  cited,  no 
action  can  be  maintained  in  this  State  to  enforce  such  lia- 
bility. 

There  is  another  ground  which  is  fatal  to  a  recovery  in 
this  action,  and  that  is  that  the  liability  of  stockholders  under 
the  statutes  of  Iowa  is  confined  to  the  remedy  given  thereby  ; 
and  it  is  expressly  provided,  in  the  laws  relating  to  that  sub- 
ject :  **  In  none  of  the  cases  contemplated  in  this  chapter  can 
the  private  property  of  the  stockholders  be  levied  upon  for 
the  payment  of  corporate  debts  while  corporate  property  can 
be  found  with  which  to  satisfy  the  same."    (Revised  Code 
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of  Iowa,  §  1173.)  It  is  also  essential  that  a  judgment  be 
obtained  against  the  corporation,  an  execution  issued  on  the 
judgment  against  corporate  property,  a  demand  made  for 
the  same,  and  a  neglect  to  point  it  out.  It  is  only  in  such  a 
case  that  the  stockholder  is  liable,  and  he  has  still  the  right, 
in  any  stage  of  a  suit  against  him,  to  point  out  corporate 
property,  and  to  a  stay  until  a  levy  and  sale  can  be  made, 
and  the  proceeds  realized,  if  any,  are  to  be  applied  to  the 
payment  of  the  claim,  and  execution  can  be  issued  only  for 
the  balance.  (§  1173,  aupra^  and  §  1174.)  These  require- 
ments have  not  been  complied  with,  in  proceeding  against 
the  defendants,  no  judgment  has  been  obtained  agjxinst  the 
company  for  the  demand,  to  recover  which  this  action  is 
brought,  or  against  the  defendants  in  this  action  as  stock- 
holder or  otherwise,  nor  for  dissolution  of  the  corporation. 
In  Lowry  v.  Innian  (46  N.  Y.,  120),  the  charter  of  the 
Bank  of  Georgia,  of  which  the  defendant  was  a  stockholder, 
provided  that  the  individual  property  of  the  stockholdei's 
should  be  liable;  and  it  was  held  that  the  liability  was  modi- 
fied and  limited  by  the  statute  creating  the  corporation,  that 
the  chai-ter  created  no  right  and  imposed  no  obligation  dis- 
connected with  the  prescribed  remedy  which  was  local  in 
its  character  and  could  not  be  enforced  without  the  State, 
and  that  a  foreign  tribunal  could  not  enforce  it.  The  rule 
is  no  doubt  well  understood  that  where  the  remedy  is  a 
statutoiy  one,  and  a  new  right  given  and  specific  relief  pre- 
scribed for  a  violation  of  such  right,  the  remedy  is  confined 
to  that  which  the  statute  gives.  Having  this  principle  in 
view,  it  is  by  no  means  apparent  upon  what  groimd  this 
action  can  be  upheld. 

It  is  insisted  that  the  liability  is  an  original  one,  as  of  part- 
nera,  and  that  the  obligation  was  incurred  upon  the  credit 
of  the  company,  and  also  upon  the  individual  liability  of  the 
stockholders,  which  was  assumed  by  them  voluntarily.  This 
position,  we  think,  is  not  tenable.  The  creation  of  such  a 
liability  was  under  a  statute  and  subject  to  all  its  conditions 
and  requirements,  and  hence  there  is  no  valid  reason  for  the 
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<;laim  made,  that  it  can  be  enforced  without  these  limitations. 
The  remedy  given  is  modified  and  restricted  in  its  operation, 
and  cannot  be  extended  by  a  latitudinarian  construction 
embracing  a  more  extended  liability  than  was  originally 
contemplated  by  the  Legislature.  Statutes  of  this  character 
must  be  confined  in  their  interpretation  to  their  real  meaning, 
and  cannot  bo  enlarged  so  as  to  include  cases  which  are  not 
within  their  spirit  or  intent. 

The  case  of  Coming  v.  McOuUough  (1  N.  Y.,  47),  is  not, 
we  think,  in  conflict  with  the  views  expressed  ;  nor  do  we 
think  that  there  is  anything  in  the  opinion  in  Wiles  v.  Suy- 
dam  (64  N.  Y.,  176),  and  Douglass  v.  Ireland  (73  id.,  100)— 
both  of  which  involved  a  question  of  liability  for  a  failure  to 
comply  wilh  the  provisions  of  a  statutory  enactment — which 
sustains  the  doctrine  that  the  statute  is  not  to  be  pursued  in 
i>uits  against  stockholders,  or  that  the  liability  may  be 
extended  to  stockholders  as  copartners,  where  the  organiza- 
tion of  the  company  is  made  according  to  law,  and  without 
any  such  departure  from  the  statute  as  renders  the  stock- 
holder personally  liable  by  reason  thereof.  There  is  no 
ground  for  holding  the  stockholder  liable  as  a  partner  under 
the  circumstances  of  this  case  ;  and  no  reported  case  holds 
that  a  stockholder  is  liable  under  the  statute  imtil  the  remedy 
provided  by  law  against  the  coqDoration  has  been  puraued. 
The  liability  of  a  stockholder  is  not  primary,  but  a  condi- 
tional liability;  and  until  that  condition  has  been  fulfilled, 
the  stockholder  cannot  be  called  upon  to  respond  and  pay 
the  debt  out  of  his  individual  property. 

Other  questions  are  raised,  but  those  already  discussed 
dispose  of  the  case,  and  therefore  an  examination  of  them  is 
not  required. 

The  judgment  was  wrong,  for  the  reason  stated,  and  must 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event 

All  concur,  Andrews,  J.,  concurring  on  second  ground. 

Judgment  reversed. 
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Thomas    Kain,    Appellant,    v.  John    Grboory    Smith, 
Impleaded,    etc..   Respondent. 

Where  two  or  more  persons  op  corporations  are  operating  a  railroad,  their 
liability  to  an  employee  for  an  injnry  resulting-  from  defective  machinery 
furnished  by  them  for  use  in  the  course  of  his  employment*  is  several  as 
well  as  joint,  and  an  action  is  maintainable  against  one  of  them. 

Every  railroad  operator  owes  to  his  employees  a  duty  to  furnish  machinery 
adequate  and  proper  for  the  use  to  which  it  is  to  be  applied,  and  to 
maintain  it  in  like  condition.  For  every  injury  happening  by  reason  of 
neglect  to  pei-form  this  duty,  he  is  liable  as  for  a  tort ;  and  this  whether 
the  act  or  omission  causing  it  was  due  to  his  personal  neglect,  or  the 
neglect  of  an  agent  employed  by  him,  and  whether  there  were  one  or 
more  parties  concerned  as  operators  or  employees. 

While  the  receiver  of  a  railroad  may  be  protected  from  an  action  at  law^ 
in  respect  to  the  property  in  the  possession  of  the  cou]*t,  or  in  his  hands 
as  its  receiver,  or  from  the  consequences  of  an  accident  occurring  in  its 
management,  as  to  other  property  the  management  of  which  he  has 
voluntarily  assumed,  and  over  which  the  coui*t  has  no  control,. he  is 
responsible  individually  for  its  careful  and  proper  management. 

Defendant  S.,  and  othera,  who  had  been  appointed  receivers  of  the  T.  C. 
R.  R.  Co.,  a  Vermont  corporation,  by  the  Court  of  Chancery  of  that 
State,  with  the  consent  and  authority  of  said  court,  together  with  the  Y. 
C.  R.  R.  Co.,  leased  of  the  0.  &  L.  C.  R.  R.  Co.,  a  New  York  cor- 
pioration,  its  road,  rolling-stock,  etc.,  for  a  term  of  years ;  the  lessees 
covenanting  among  other  things  to  keep  the  demised  property  in  good 
repair,  and  to  ''  assume  all  obligations  "  of  the  lessor,  "  either  by  stat* 
ute  or  at  common-law,  as  common  carriers,  warehousemen  or  otherwise.** 
Under  this  lease  the  lessors  took  possession  of  and  operated  said  road. 
Plaintiff  was  in  the  employ  of  said  lessees  upon  the  road,  and  while  engaged 
in  loading  a  car  was  injured  by  the  fall  of  a  jigger  belonging  to  and  furn- 
ished by  them  for  such  use,  but  which  was  insufficient  for  that  purpose ; 
8.  was  not  present  at  the  time,  and  no  personal  negligence  on  his  part  was 
claimed.  Held,  that  an  action  to  recover  damages  was  maintainable 
against  S.  alone ;  that  the  fact  of  his  being  a  receiver  did  not  affect  his 
liability,  as  he  was  not  in  possession  of  the  road  so  leased  as  an  officer 
of  any  court  or  by  its  authority,  but  by  virtue  of  a  contract  simply  per* 
mitted  by  the  court ;  that,  outside  of  the  State  of  Vermont,  the  court  had 
no  jurisdiction,  and  S.  could  do  no  act  virtiUe  officii  in  this  State ;  his 
liability  was  that  of  an  individual,  and  he  could  not  be  shielded  by  a 
description  of  his  office,  or  a  declaration  that  he  was  acting  in  ao  official 
character. 

Cardot  v.  Barney  (63  N.  Y.,  281),  distinguished. 

Kain  v.  Stnith  (11  Hun,  652),  reversed. 

(Argued  February  26, 1880 ;  decided  April  6, 1880.) 
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Appeal  from  judgment  of  the  Greneral  Term  of  the- 
Supreme  Court,  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  defendant  Smith,  entered  upon  a  non- 
suit  granted  at  the  circuit.  (Reported  below,  11  Hun,  552.) 
This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  caused  -by  defendant's  negligence. 
•  The  complaint  in  substance  alleged  that  John  Gregory- 
Smith,  Benjamin  P.  Chancy  and  Joseph  Clarke,  were  man- 
aging and  operating  the  Ogdensburg  and  Lake  Champlain 
Rsiilroad,  as  earners  of  passengers  and  freight,  and  as  such, 
had  in  use,  depot  and  station  grounds,  tracks,  cars  and  other 
appurtenances  to  said  business  at  Ogdensburg.  That  on 
the  18th  of  May,  1872,  the  plaintiff  was  in  their  employ  at 
the  depot  grounds  in  Ogdensburg,  and  was  engaged  under 
the  direction  of  one  William  Forrest,  a  foreman  employed 
by  them  in  loading  a  car  with  iron  car  wheels,  by  means  of 
a  jigger  belonging  to  and  furnished  for  such  use  by  them. 
That  it  *'  was  carelessly  and  negligently  constructed  by 
them,  and  was  not  proper  or  sufficient  for  the  purposes  for 
i  which  it  was  so  furnished."     That  in  consequence   thereof 

I  while  he  was  so  engaged  the  jigger  fell  upon  and  injured 

him,  without  fault  on   his  part.     All  the  persons  above 
I  named  were  styled  defendants  in  the  title  of  the  summons, 

I  but  it  was  served  on  Smith  only,  and   ho  appeared  and 

answered.  Upon  the  trial  at  circuit  the  plaintiff's  counsel 
read  a  stipulation  signed  by  the  attorneys  for  the  respective 
parties  by  which  it  was  admitted :  that  the  said  railroad 
was  the  property  of  the  **  Ogdensburg  and  Lake  Cham- 
plain  Railroad  Company,"  a  corporation  duly  created  and 
organized  under  tbe  laws  of  the  State  of  New  York.  That 
on  and  since  the  24th  of  February,  1870,  **  The  Vermont 
and  Canada  Railroad  Company,"  was  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Vermont,  and  as  such 
owned  and  operated  a  railroad  from  St.  Albans,  Vermont, 
to  Lake  Champlain,  then  connecting  with  the  Ogdensburg^ 
and  Lake  Champlain  Railroad.  Th^t  prior  to  the  24th  of 
February,  1870,  the  Vermont  Central  Railroad  Company^ 
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was  a  corporation  created  under  the  laws  of  Vermont,  and 
as  such  operated  a  railroad  from  White  River  Junction  to 
St,  Albans,  where  it  comiectcd  with  the  Vermont  and  Canada 
Kailroad.  That  prior  to  the  24th  February,  1870,  by  pro- 
ceedings duly  had  in  the  Court  of  Chancery  of  the  State 
of  Vermont,  the  persons  above  named  and  one  Lawrence 
Brainerd  (who  died  before  the  commencement  of  this  action) 
were  appointed  receivers  and  managers  of  said  Vermont 
Central  Railroad  Company,  to  hold  and  operate  the  said 
Vermont  Central  Railroad  as  officera  of  said  com-t,  and  not 
otherwise.  That  on  the  2^th  day  of  February^  1870,  said 
Vermont  and  Canada  Railroad  Company^  and  said  receivers 
<ind  managei^s  of  the  Vermont  Central  Railroad  Company, 
being  thereunto  duly  authorized  by  the  laws  of  the  State 
of  Vermont,  and  by  the  ordei-s  and  decrees  of  said  Court 
of  Chancery,  entered  into  a  contract  with  said  Ogdensburg 
and  Lake  Champlain  Railroad  Company,  of  which  the  pre- 
-amble  and  important  parts  are  as  follows : 

**  Articles  of  agreement  between  the  Ogdensburg  and 
Lake  Champlain  Railroad  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  party  of  the  first 
part,  and  the  Vermont  and  Canada  Railroad,  a  corporation 
organized  under  the  laws  of  the  State  of  Vermont,  and  the 
managers  and  trustees  of  the  Vermont  Central  Railroad 
Company,  who  have  the  possession  and  management  of  the 
Vermont  Central  Railroad  by  virtue  of  decrees  of  courts,  and 
the  laws  of  the  State  of  Vermont,  parties  of  the  second 
part. 

"  Wherea^y  The  aforementioned  railroads  form  one  con- 
necting  line  of  railroad  track  from  the  foot  of  ship  navigation 
of  4;he  Great  Lakes,  at  Ogdensburg,  to  White  River  Junc- 
tion and  Windsor,  Vermont,  and  the  traffic  and  business  of 
«ach  of  the  railroads  is  so  intimately  connected  that  it  can  be 
carried  on,  and  conducted  to  the  greatest  advantage  of  all 
concerned  by  having  all  the  said  roads  under  one  manugemenl 
with  proper  arrangement  for  an  equitable  division  of  the 
earnings,  and 
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"  Ipiereas,  A  consolidation  of  said  railroads  may  ultimately 
be  found  desirable  for  the  benefit  of  the  public  and  the  stock- 
holders  of  all  the  roads,  as  provided  for  by  the  act  of  the 
Legislature  of  the  State  of  New  York,  passed  May  29,  1869, 
entitled  *  an  act  authorizing  the  consolidation  of  certain  rail- 
road  companies ; '  but  that  a  temporary  arrangement  {within 
the  terms  of  said  act)  is  most  desirable  for  all  interests,  until 
it  can  be  clearly  seen  whether  full  consolidation  to  the 
extent  authorized  by  said  act  will  be  advantageous  to  all 
parties, 

"  NinOj  therefore.  It  is  covenanted  between  said  parties 
jointly  and  severally,  as  follows  : 

"  Article  First.  That  the  parties  of  the  second  part,  either 
by  themselves  or  in  connection  with  other  railroad  corpora- 
tions, by  vii-tue  of  business  contracts,  regulating  the  business 
from  said  Ogdensburg  and  Lake  Champlain  Railroad  Com- 
pany, shall  have  the  possession  and  control  and  use  of  the 
Ogdensburg  and  Lake  Champlain  Railroad,  with  all  its 
branches  and  all  its  locomotives,  cars,  engines,  and  all  other 
rolling-stock,  and  all  its  tracks,  elevatoi-s,  switches,  and  all 
its  station-houses,  store-houses,  offices,  and  all  its  other  build- 
ings of  every  description,  and  all  the  lands  and  real  estate  of 
the  party  of  the  fii-st  part,  with  all  its  rights  of  way  and  pas- 
sage, excepting,  however,  and  expressly  reserving  certain 
wood  lands  and  village  lots. 

**  Article  Second.  All  the  gross  receipts  of  and  from  the 
business  and  traffic  of  or  upon  the  Ogdensburg  and  Lake 
Champlain  Railroad  after  the  1st  day  of  March,  A.  D.,  1870, 
shall  belong  to  the  parties  of  the  second  part,  and  be  collected 
by  the  manager's  aforesaid,  and  disposed  of  as  the  said  parties 
of  the  second  part  shall  direct. 

**  Article  Third.  The  Ogdensburg  and  Lake  Champlain 
Railroad  Company  hereby  sells  to  the  party  of  the  second 
part  all  the  fuel,  lumber,  timber,  new  ties,  oil  and  waSte  sta- 
tionery, and  all  other  things  of  a  like  character  fuiaiishcd  for 
use  upon  its  road,  and  also  assigns  to  the  party  of  the  second 
part  all  existing  contracts  they  have  for  any  such  property ; 
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and  the  parties  of  the  second  part  agree  jointly  and  severally 
to  pay  for  the  same  at  cost.  And  the  parties  of  the  second 
part  assume  and  agree  to  fulfill  all  existing  agreements  of  the 
party  of  the  first  part,  for  purchase  of  supplies  and  for  trans- 
portation. 

"Article  Fourth.  The  parties  of  the  second  part  jointly 
and  severally  covenant  and  agree  to  and  with  the  parties  of 
the  first  part,  its  successors  and  aligns,  to  keep  up  and 
maintain  in  good  order  and  condition  by  repaii-s  and 
renewals,  as  the  same  may  be  needed,  all  the  present  equip- 
ment of  the  party  of  the  first  part,  and  to  add  such  new 
cars  and  engines  as  may  be  necessary  to  provide  for  waste 
and  depreciation,  as  the  same  may  from  time  to  time  occur; 
and  that  all  the  railroad  tracks,  turnouts,  docks,  bridges, 
buildings,  shops,  tools,  machinery,  locomotives,  cars,  rolling- 
stock,  equii^ment,  and  everything  herein  named  or  not  named, 
which  is  taken,  possessed  or  controlled  by  the  parties  of  the 
second  part  or  any  of  them,  or  any  of  their  oflScei-s,  succes- 
sors or  assigns,  by  virtue  of  this  contract,  stall  be  kept  in 
repair  restored  and  returned  to  the  party  of  the  first  part, 
its  successors  or  assigns,  in  as  good  and  serviceable  condition 
as  at  the  date  when  this  agreement  is  to  go  into  opemtion." 

By  article  five,  the  party  of  the  second  part  undertake  to 
pay  to  the  party  of  the  first  part  $384,620,  in  each  year  for 
three  years,  a  still  larger  sum  for  eiich  of  three  years  there- 
after, and  a  still  larger  sum  each  year  thereafter,  so  long  as 
the  contract  remains  in  force. 

By  article  six,  the  party  of  the  second  part  is  to  pay  all 
taxes  assessed,  or  to  be  assessed  upon  the  property  transfer- 
red to  them,  and  they  agree  that  they  will  **  assume  all  the 
obligations  of  the  parties  of  the  first  part  either  by  statute^  or 
at  common-law^  as  common  carriers^  warehousemen  or  other- 
wiser  and  will  indemnify  and  save  harmless  the  party  of  tlie 
first  part  from  all  costs,  damages  or  loss  by  reason  of  any 
failure  to  fulfill  said  obligalions,  and  by  reason  of  any  claim 
t/iat  may  be  made  for  any  neglect,  accident  or  default  hap- 
pening upon  or  in  connection  with^  the  road  of  Uie  parties  of 
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the  first  jHirt,  and  save  the  party  of  the  first  part  and  its 
successors  and  assiffns^  from  all  loss,  damages,  costs  and 
expenses,  for  or  hy  reason  of  anything  to  be  done  or  omitted 
on  its  part  under  its  charter  and  existing  laws,  from  and 
after  the  day  this  contract  goes  into  effect.  •  •  •  And 
the  parties  of  the  second  part  and  each  of  them  shall  have 
the  right  to  use  the  name  of  the  party  of  the  first  part  in 
bringing  any  actions,  and  in  making  any  defenses." 

By  other  articles  provision  is  made* for  an  inventory  and 
appraisal  of  the  property,  and  by  article  eleventh,  it  is 
declared,  that  **In  case  the  party  of  the  first  part  shall  at 
any  time  consider  that  the  parties  of  the  second  part  have  in 
substantial  respect  failed  to  fulfill  the  terms  of  this  contract 
on  their  pai-t,  the  party  of  the  first  part  may  apply  to  the 
Supreme  Court  in  the  State  of  New  York,  upon  affidavits, 
and  upon  not  less  than  thiily  days'  notice  to  the  parties  of 
the  second  part,  to  be  served  personally  upon  one  of  their 
managers,  or  left  at  their  principal  office  in  Vermont,  properly 
directed  to  such  manage^*,  for  an  order  or  injunction  to 
restore  the  fii-st  party  to  the  possession  and  control  of  all 
the  property  embraced  in  and  under  this  contract ;  and  if 
upon  such  application  the  court  shall  decide  in  their  favor, 
they  shall  be  immediately  restored  to  such  possession,  unless 
the  parties  of  the  second  part  shall,  under  the  direction  of 
said  court,  give  to  the  first  party  full  and  ample  security  to 
pay  any  judgment  which  shall  be  obtained  in  any  regular 
action  which  said  first  party  may  obtain  for  such  failure  to 
fulfill  the  terms  of  the  contract  aforesaid,  together  with  any 
and  all  costs  and  expenses,"  etc.  But  if  the  court  decide 
otherwise  then  the  party  of  the  first  part  shall  pay  costs  and 
damages. 

By  article  12,  **  Each  of  the  parties  covenants  to  and 
with  each  of  the  others  jointly  and  severally,  that  they  will 
hereafter  and  at  all  times  make  and  execute  all  such  further 
covenants  and  agreements  as  counsel  learned  in  the  law  may 
advise  necessary  to  carry  into  effect  the  true  intent  and  pur- 
pose of  this  contract ;  and  should  any  further  legislation  be 
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deemed  requisite,  will  endeavor  by  all  proper  means  to  pro- 
cure such  legislation  to  carry  this  contract  into  effect,  and 
see  that  a  more  perfect  union  may  be  made  if  it  shall  be 
found  desirable  for  the  promotion  of  their  mutual  interest ; 
and,  the  expense  of  all  such  proceedings  if  done  at  the 
request  of  the  parties  of  the  second  part  shall  be  paid  by 
them." 

Provision  is  made  for  an  increase  of  capital  stock  on  the 
part  of  the  Ogdensburg  and  Lake  Champlain  Company,  and 
for  the  continuance  of  the  contract  for  twenty  years.  •  It  is 
executed  in  the  manner  following : 

**  The  Ogdensburg  and  Lake  Champlain  Bailroad  Com- 
pany,  by 

'*  (Signed)  JOHN  C.  PRATT,     [seal.] 

''PresidenL 
**  The  Vermont  and  Canada  Railroad  Company,  by 

''(Signed)  JOHN  PORTER,     [seal.] 

**  Vtce-PresiderU. 
"  (Signed)     and  SAMUEL  ATHERTON,* 

**  Director, 
"  The  Trustees  and  Managers  of  Vermont  Central  and 
Vermont  and  Canada  Railroads 

**  (Signed)    J.  GREGORY  SMITH,  [seal.] 
"(Signed)      B.  P.  CHENEY.  [seal.]" 

It  also  appeared  from  the  stipulation,  that  from  the  1st 
day  of  March,  1870,  until  the  Ist  day  of  July,  1873,  the 
said  railroad  in  the  complaint  mentioned,  was  operated,  and 
the  said  depot  and  station  grounds,  repair  shops  and  other 
buildings,  railroad  tracks  and  cars  in  said  complaint  men- 
tioned, were  used  and  possessed  by  the  parties  of  the  second 
part,  in  said  contract  named,  in  the  operation  of  said  rail- 
road, and  in  the  business  of  transporting  passengera  and 
freight  thereon,  under  and  in  pursuance  of  the  terms  of  said 
cantracty  and  not  otherwise.  That  the  plaintiff  and  William 
FoiTcst  in  sjxid  complaint  mentioned,  were  in  the  employ  of 
the  parties  of  the  second  part  in  said  contract  named,  so,  as 
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-aforesaid,  carrying  on  said  railroad,  and  not  otherwise  at  the 
times  alleged  in  the  complaint.  Upon  the  pleadings,  and 
this  proof,  and  before  the  plaintiff's  case  was  closed,  the 
defendant  Smith  moved  for  a  nonsuit.  The  case  states  that 
from  the  opening  of  the  counsel  for  the  plaintiff,  it  appeai*ed 
that  such  a  case  existed,  in  favor  of  the  plaintiff,  as  would 
entitle  him  to  submit  it  to  the  jury,  if  the  liability  of  the 
defendant  Smith  to  the  plaintiff  was  the  same  as  if  Smith 
were  the  sole  proprietor  and  operator  of  the  railroad.  It 
was  conceded  by  the  plaintiff's  counsel  that  the  defendant 
Smith  was  not  present  at  the  time  the  plaintiff  received  his 
injury,  and  that  no  personal  negligence  of  Smith  contributed 
thereto.  The  plaintiff  was  thereuijon  nonsuited  by  the  court 
upon  the  sole  ground  as  stated  by  the  judge  :  **  that  the  gist 
of  the  action  is  the  breach  of  the  implied  contract,  and  you 
can't  siiy  that  the  implied  contract  is  with  Smith,  but  you 
must  sue  all."  Upon  appeal  to  the  General  Term  from  the 
judgment  entered  upon  this  decision,  it  was  held  that  the 
reason  given  by  the  trial  judge  was  not  a  good  one  ;  but  the 
nonsuit  was  maintained,  upon  the  ground  that  the  defendant 
was  not  the  master  of  the  plaintiff,  but  was  Jicting  in  relation 
to  the  road  in  an  official  character,  and  under,  and  by 
authority  of  the  court. 

Leslie  W.  liusselly  for  appellant.  This  was  an  action 
sounding  in  toi-t,  and  could  be  brought  again^st  one  or  all  of 
the  wrong-doers.  (The  Atlantic  MuL  Ins.  Co.  v.  3IcLoon, 
48  Barb.,  27;  I^no  v.  Mumford,  14  J.  R.,  426;  Greed  v. 
Hartman,  29  N.  Y.,  591;  Webster  v.  Hudson  River  R. 
R.  Co.,  38  id.,  260;  Barrett  v.  Third  Ave.  R.  R.  Co.,  45 
id.,  628,  631;  Roberts  v.  Johnson,  58  id.,  613,  616;  Chip- 
man  v.  Palmer,  9  Hun,  517.)  The  limit  of  defendant's 
liability  as  receiver  of  the  Vermont  railroad  while  in  pos- 
session of  the  leased  road,  upon  an  accounting  with  the 
Vermont  court,  is  not  the  limit  of  his  liability  to  third  per- 
sons  dealing  with  him  in  the  execution  of  an  executory  con- 
tract  by  him  with  reference  to  property  in  this  State, 
SiCKBLs— Vol.  XXXV.        69 


466  Kain  v.  Smith.  [ApriU 


Statement  of  caae. 


{MorreU  v.  Dickey,  1  J.  Chy.,  153;  DooliUle  v.  Lewis,  7 
id.,  45;  Parsons  v.  Lyman,  20  N.  Y.,  108;  New  Jersey 
Lombard  Bank  v.  Thorpe,  6  Cow.,  46;  Jtunk  v.  >Si.  John, 
29  Barb.,  585;  //oy^  v.  Thompson,  1  Seld.,  341;  FenUm  v. 
Lumberman's  Bank,  Clarke,  286;  Hunt  v.  Columbian  Ins. 
Co.,  55  Me.,  290;  Graydon  v.  Church,  7  Mich.,  36;  Tayfor 
V.  Columbian  Lis.  Co.,  14  Allen,  353;  Pond  v.  Vermont  i2. 
i?.  Co.,  Oct.  19,  1876,  MS.;  Booth  v.  B.  and  A.  R.  li.  Co., 
7  Week,  Dig.,  108.)  This  action  is  founded  upon  negli- 
gence or  breach  of  duty  which  existed  as  to  all  the  world, 
and  the  limitations  upon  the  rule  as  applicable  to  the  claim 
of  a  servant  against  the  master  do  not  apply.  {Coughtry  v. 
Globe  Wool  Co.,  50  N.  Y.,  124;  Flike  v.  B.  and  A.  R.  R. 
Co.,  53  id.,  549;  S:prong  v.  B.  and  A.  R.  R.  Co.,  58  id.,  56; 
Laning  v.  N.  Y.  C  R.  R.  Co.,  49  id.,  521;  Ross  v.  JV.  Y. 
O.  and  H.  R.  R.  R.  Co.,  5  Hun,  488.)  A  tmstee  possesses 
the  legal  title  to  the  thing  of  which  he  is  tinistee,  and  in 
dealing  with  it  jwrsons  deal  with  him,  as  the  owner  of  such 
title.  (Story's  Equity,  §  964.)  Such  pei-sons  are  liable  for 
their  acts.  {Rogers  v.  Wheeler,  43  N.  Y.,  603;  Pai'ge  v. 
Smith,  99  Mass.,  395;  Sprague  v.  Smith,  29  Vt,  421; 
Barker  v.  Wheeler,  49  N.  H.,  9;  Ballou  v.  Famham,  9 
Allen,  47;  Lamphear  v.  Buckingham,  33  Conn.,  237; 
Blumenthal  v.  Brainerd,  38  Vt,  402;  lileiii  v.  Jewett,  26 
N.  J.  Eq.,  494;  NeweU  v.  Sinith,  49  Vt,  255.) 

Edward  C.  James,  for  respondent.  The  relation  of  master 
and  servant  rests  upon  contract,  and  did  not  exist  between 
the  defendant  and  the  plaintiff.  (2  Kent  [m.  p.  j,  258.)  Out 
of  such  contract  there  arises  an  obligation,  on  the  part  of  the 
master,  to  use  ordinary  care,  not  to  expose  his  servant  to 
unreasonable  risks  and  dangers.  {Laning  v.  Rail.  Co.,  49 
N.  Y.,  521,  532;  Ross  v.  Rail  Co.,  5  Hun,  488,  493,  494; 
Farwell  v.  Rail.  Co.,  4  Mete,  49,  56;  Coombs  v.  Cordage 
Co.,  102  Mass.,  572,  589.)  It  is  only  for  a  breach  of  this 
implied  contract  that  a  master  can  be  held  liable  to  a  servant 
for  an  injury  which  he  did  not  personally  inflict     (  Wriglki 
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V.  Rail.  Co.,  25  N.  Y.,  562;  Warner  v.  Bail.  Co.,  39  id., 
468;  Malone  v.  Hkthavmy,  64  id.,  5;  Kelly  y.JforcrMSy  121 
Mass.,  508.)  One  who  contracts  with  a  receiver  officially 
cannot  hold  him  liable  on  such  contract  personally.  (High 
on  Receivers,  §§  272,  395;  Livingston  v.  PettigreWy  7  Lans., 
405;  Cardotv.  Bailey,  63  N.  Y.,  281;  4  Hun,  373;  Meards 
Adm.  V.  Holbrook,  20  Ohio  St.,  137;  Potter  v.  Bunnell,  id., 
149;  Henderson  Y.Walker,  55  Gra.,  481;  High  on  Receivers, 
§  398;  Blumenthal  v.  Brainerd,  38  Vt,  402.)  As  manag- 
ing agents,  defendants  were  not  the  masters  of  the  plaintiff, 
nor  liable  to  him  for  any  omission  or  neglect  of  duty.  (C7a^ 
vin  V.  Holhrook,  2  N.  Y.,  126,  129.) 

Danforth,  J.  In  view  of  the  facts  stated  in  the  com- 
plaint, the  concession  upon  the  trial,  **  that  such  a  case  exis- 
ted in  favor  of  the  j^laintiff,  as  would  entitle  him  to  submit 
it  to  the  jury,  if  the  liability  of  the  defendant  Smith  to  the 
plaintiff,  was  the  same  as  if  Smith  were  the  sole  proprietor 
and  operator  of  the  railroad,"  and  the  ruling  of  the  triav 
judge  thereon,  it  would  seem  that  the  only  question  presen- 
ted at  the  circuit,  related  to  the  liability  of  one  out  of  two 
or  more  operators  of  a  railroad  for  injury  to  an  employee, 
by  reason  of  defective  machinery  furnished  by  them  for  use, 
in  the  course  of  his  employment,  and  was  one  of  form  rather 
than  substance.  But  the  reason  assigned  by  the  learned  j  udge, 
who  delivered  the  prevailing  opinion  at  the  General  Term  in 
support  of  the  judgment,  presents  an  inquiry  whether  the 
defendant's  relation  to  the  road  subjected  him  to  any  liability 
except  in  an  official  or  representative  capacity.  The  learned 
counsel  for  the  respondent  now  relics  upon  both  grounds  to 
defeat  this  appeal.  As  to  the  first,  we  concur  with  the 
Creneral  Term  in  thinking  that  it  is  untenable.  The  plain- 
tiff's right  of  action  is  founded  on  a  duty  which  every  rail- 
road operator  owes  to  his  employees,  and  which  requires  him 
to  furnish  machinery  adequate  and  proper  for  the  use  to 
which  it  is  to  be  applied,  and  to  maintain  it  in  like  condition 
for  their  protection  and  safety.     {Fuller  v.  Jewett,  Rec^r,  etc.. 
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opinion  by  Andrews,  J.*)  For  every  injury  happening  by 
reason  of  neglect  to  perform  this  duty,  he  is  liable  as  fora  tort, 
and  this  is  so  whether  the  act  or  omission  causing  it,  was  due  to 
his  personal  neglect,  or  the  neglect  of  an  agent  employed  by 
him,  and  whether  there  are  one  or  more  parties  concerned  as 
operators  or  employers,  can  make  no  difference.  The  liability 
is  several,  as  well  as  joint.  {Creed  v.  Hartman^  29  N.  Y.,  591; 
Moberts  v.  Johnson,  58  id.,  613.)  The  concession  above  cited, 
seems  to  exclude  all  grounds  upon  which  the  ruling  of  the  trial 
court  can  stand,  for  it  implies  the  existence  of  the  cause  of 
action  stated  in  the  complaint,  an(l  of  that,  negligence  is  an  im- 
portant element.  It  concedes  that  the  defendant  was,  with 
others,  managing  and  operating  the  road,  and  prosecuting 
the  business  of  common  carriers,  in  the  customary  manner, 
and  for  negligence  in  that  character  they  are  liable  jointly 
and  severally  according  to  the  general  law.  This  would  be 
so  even  if  they  were  technically  receivei'S,  for  unle^  prohibi- 
ted by  the  court,  whose  officers  they  were,  a  party  injured 
might  proceed  at  law  for  damages  as  in  other  cases.  See 
cases  cited,  in/ra. 

This  conclusion  would  alone  require  a  reversal  of  the 
judgment,  but  the  other  question  is  fairly  raised,  and  will 
again  present  itself  if  a  new  trial  is  had.  It  is  of  gi-eater 
novelty,  and  makes  the  case  one  of  considerable  importance, 
for  if  the  respondent's  contention  is  correct,  an  easy  mode  is 
provided  by  which  a  railroad  can  be  run  in  this  State  with' 
no  responsibility  on  the  part  of  those  operating  it  for  inju- 
ries to  persons  or  property,  and  no  liability  from  those  causes 
which,  under  our  laws,  '*for  reasons  of  public  policy  and 
private  justice,"  are  deemed  sufficient  to  give  a  remedy  to 
employees  for  injuries  occasioned  by  defective  machinery  or 
appliances  furnished  to  them  in  the  coui-se  of  their  employ- 
ment. In  the  absence  of  express  legislative  enactment,  a 
conclusion  involving  such  consequences  should  not  be  reached, 
unless  required  in  obedience  to  some  well  settlecT  principle 
of  the  common-law,  or  adjudged  cases  to  the  authority  of 

•  See  ante,  p.  46. 
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which  the  court  must  submit  The  learned  judge  whose 
opinion  is  above  referred  to  regarded  the  question  as  primus 
tmpres&ionisy  and  **  found  no  authority  covering  the  point 
here  presented,"  but  thought  the  principles  enunciated  in 
Cardot  v.  Barney  (63  N.  Y.,  281),  sustained  the  views  upon 
which  he  was  about  to  place  the  judgment  of  the  court.  In 
that  case  it  was  held  that  an  assignee  or  receiver  in  bank- 
ruptcy, who,  as  such,  is  running  and  operating  the  road, 
of  a  bankrupt  corporation  in  the  absence  of  evidence  that  he 
assumed  to  act  otherwise  than  as  assignee,  or  that  he  held 
himself  out  as  a  can'ier  of  passengers,  other  than  as  an  officer 
of  the  court,  is  not  liable  in  an  action  for  negligence,  causing 
the  death  of  a  passenger,  where  no  personal  neglect  is  im- 
puted to  him,  either  in  the  selection  of  agents  or  in  the  per- 
formance of  any  duty,  but  where  the  negligence  charged  was 
that  of  a  subordinate,  whom  he  necessarily  and  properly 
employed,  in  compliance  with  the  order  of  the  court. 

First.  Upon  what  facts  does  this  decision  rest  ? 

A  road  in  possession  of  the  couH,  operated  by  its  officer, 
and  an  accident  occurring  through  the  negligence  of  a  sub- 
ordinate, employed  by  this  officer,  by  order  of  the  court, 
and  all  within  its  jurisdiction. 

Second.  Upon  what  principle  ?    , 

That  such  an  officer  displaces  the  directors  or  other  body 
who  by  its  charter  are  authorized  to  manage  its  affiiirs,  and 
under  the  direction  of  the  court  by  which  he  is  appointed, 
has  the  sole  control  of  its  property  and  effects,  and  when 
authorized  so  to  do,  the  executive  power  to  use  its  fran- 
chises {Ciiy  of  Rochester  v.  Bronson^  41  How.  Pr.  R.,  78),  and 
is  responsible  for  his  conduct  in  all  these  things  to  the  court 
appohiting  him.  In  such  a  case  also  the  remedy  for  injuries 
resulting  from  his  negligence,  or  the  negligence  of  those 
operating  a  railroad  under  him,  would  be  by  application  to 
the  same  tribunal  (^oe  v.  Gibson^  7  Paige,  513;  Parker 
V.  Browning,  8  id.,  388;  Metz  v.  Buff.,  Oorry  and  P.  R.  R. 
Co.,  58  N.  Y.,  61;  Morse  v.  Brainerd,  etc.,  41  Vt,  551; 
£^Iien  v.  Jewett,  26  N.  J.  Eq.,  474),  which  might  itself  dis- 
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pose  of  the  matter  by  adiniiiisterlng  justice  between  the 
parties,  or  allow  the  party  aggrieved  to  bring  his  suit  at  law 
for  the  alleged  injury..  (Cases  above  cited.)  But  this  is  so 
when  the  person  charged  is  acting  under  color  of  its  author- 
ity merely,  and  to  such  a  case  only  does  the  decision  relied 
upon  apply.  Observe  the  care  with  which  the  facts  are 
eliminated,  on  which  it  rests  ;  but  as  if  to  prevent  any  mis- 
conception the  learned  judge  confines  it  to  a  case^where  there 
is  **  an  absence  of  evidence  that  the  operator  assumed  to  act 
otherwise  than  as  an  assignee,  or  that  he  held  himself  out  as  a 
carrier  of  passengers  other  than  as  an  officer  of  tlie  courf 
{Mu7*phy  V.  Holbrook  et  al,  Recrs.  of  (he  (7.  P.  and  L  R,  R. 
Co.,  20  Ohio  St.  Eep.,  137;  Potter,  Recr.  of  the  A,  and  G. 
W.  R,  Co.  V.  Bunnell,  id.,  150;  Ilendei'son  v.  Walker,  Recr., 
etc.,  55  Ga.,  481,  stand  upon  the  same  principle.) 

So  limited,  there  is  no  danger  that  any  injury  will  go  with- 
out compensation.  Damages  for  inj  ury  to  the  person,  whether 
passenger  or  employee,  for  loss  of  goods  in  course  of  trans- 
portation, or  otherwise,  would  be  chargeable  upon,  and  pay- 
able out  of  the  fund  in  com-t,  the  same  as  other  expenses  of 
administration.  (Klein  v.  Jewett,  26  N.  J.  Eq.  R.,  474; 
Morse  v.  Brairicrd,  etc.,  41  Vt,  551;  Cotodrey  v.  O.  H.  and 
H.  Rt  R.  Co.,  3  Otto  [93  U.  S.  Sup.  Ct.],  352.)  The  defend- 
ant can  find  no  inmiunit^  in  the  rule  thus  established.  He 
was  not  in  possession  of  the  Ogdensburg  and  L:ike  Champlain 
Railroad  as  an  officer  of  any  court  or  by  its  authority  The 
court  itself  never  had  possession  of,  or  control  over  it.  He 
went  into  possession  with  his  associates  by  virtue  of  a  con- . 
tract.  He  was  permitted,  not  directed,  by  the  court  to 
make  it,  and  this  permission  will  serve  him  upon  his  account- 
ing, for  his  management  of  the  Vermont  Central  road.  So 
far  as  the  Ogdensburg  and  Lake  Champlain  Riiilroad  is  con- 
cerned, the  court  will  not  trouble  itself,  for  if  the  court 
authorized  the  contract  it  will  see  that  by  its  tenns  the 
receipts  from  that  road  are  to  be  taken  by  this  defendant, 
and  otters,  rwl  as  receivers  or  officers  of  the  court,  but 
as  contractmg  parties,   for  running  or  operating  a   road 


1880.]  Kain  t>.  Sboth.  471 

Opinion  of  the  Court,  per  Daitfobth,  J. 

aud  to  be  placed,  not  in  the  custody  of  the  court,  nor 
to  be  distributed  by  its  directions,  but  "  that  all  the  gross 
receipts  of  and  from  the  business  and  traflSc  of  or  upon  the 
Ogdensburg  and  Lake'Champlain  Railroad,  shall  belong  to 
the  parties  of  the  second  part,  and  be  collected  by  the  man- 
agci's  aforesaid,  and  disposed  of  as  the  parties  of  the  second 
part  shall  direct."  They  are  styled  managers,  but  they  are 
mere  associates,  combining  together  to  promote  a  common 
interest,  and  in  respect  to  the  mattera  in  question  subject  to 
the  same  degree  of  liability  as  they  would  be  if  they  had 
been  associated  as  copartners,  and  had  contracted  as  such 
to  do  the  things  they  have  undertaken.  If  the  defendant 
had  confined  his  action  to  the  road  over  which  he  was 
appointed  receiver,  it  may  be  conceded  that  the  rule  applied 
in  Cardot  v.  Barney  {mprd),  would  seiTC  as  a  defense.  Out* 
side  of  that  State  he  stands  as  an  individual  liable  for  his 
own  negligence,  whether  he  acts  personally,  or  through 
agents,  alone,  or  in  company  with  others.  He  cannot  be 
shielded  by  a  description  of  his  office,  or  a  declaration  that 
he  is  acting  in  an  official  character.  The  coui-t  from  which 
he  derived  ithad  no  jurisdiction  over  thesubject  of  the  contract/ 
or  power  to  enter  a  decree  to  be  enforced  oiitside  of  the  State 
by  whose  laws  it  was  created,  and  whose  laws  alone  couM  make 
these  decrees  effective.  The  defendant  could  do  no  act 
virtute  officii  in  this  State,  and  although  called  manager  or 
receiver  he  was  as  to  this  plaintiff  merely  an  operator  of  the 
railroad. 

In  Cardot  v.  Barney  {mpra)^  the  road  upon  which  the 
injury  occurred,  was  itself  in  the  hands  of  the  court.  The 
defendant  was  running  it  by  its  order,  and  as  above  sug- 
gested it  is  upon  this  fact,  the  decision  rests.  Allen,  J., 
says :  '*  The  defendant  had  neither  a  general  or  a  special 
property  in  the  road  or  its  earnings.  The  property  was  in 
court  for  management  and  administration,  and  the  defendant 
was  an  officer  of  the  court,  obeying  its  ordera,  and  caiTjing 
out  its  directions."  If  the  accident  in  question  had  occurred 
upon  the  Vermont  Central  Railroad,  the  decision  would  have 
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been  in  point  to  defeat  a  recovery,  for  as  ia  conceded,  "  the 
defendants  wei*e  appointed  receivers  and  managers  of  the 
Vermont  Central  Sailroad  to  hold  and  operate  that  road  as 
officers  of  said  court,  and  not  othenvise."  But  the  receiver- 
ship did  not  in  any  way  extend  to  the  Ogdensburg  and 
Lake  Champlain  road.  Judge  Allen  says  in  the  case  cited 
"  the  employment  of  agents  was  a  necessity,  and  expressly 
directed  by  the  couit."  In  the  case  before  us,  as  we  have 
seen,  the  defendant  obtained  the  control  of  the  road  by 
contract,  through  association  formed  with  other  roads,  in 
pai*t  for  their  benefit,  and  in  view  of  still  greater  advantages 
in  the  future.  The  permission  of  the  court  was  given,  but 
to  be  exercised  at  his  option,  and  for  the  benefit  of  seve- 
ral parties,  but  whether  to  be  exercised  or  not,  or  to  what 
extent,  was  a  matter  over  which  he  could  exercise  his  dis- 
cretion ;  there  was  no  direction  by  the  court. 

The  maxim  of  respondeat  superior  applies  to  such  a  case, 
as  explained  and  illustrated  in  Car  dot  v.  Barney,  and  as  is 
there  stated,  **the  fact  is  unimpoitant  that  they  "  (the  per- 
sons charged)  **  were  trustees,  and  acted  in  a  representative 
capacity."  The  entire  argument  of  Judge  Allen  in  that 
case,  as  I  imderstand  it,  lends  support  to  the  appellant,  and 
his  right  of  action  is  sustained  by  Rogers  v.  Wheder  (43 
N.  Y.,  598);  Sprague  v.  Smith  (29  Vt,  421);  Barter  v. 
Wheeler  (49  N.  H.,  9);  Blumenthal  v.  Brainerd  (38  Vt., 
409);  Paige  v.  Smith  (99  Mass.,  395;  20  Ohio  St.,  137). 
The  doctrine  therefore  elaborated  by  Judge  Allen  in  Oardot 
V.  Barney  (supra),  and  the  exceptions  indicated  by  the 
cases  above  cited,  lead  to  the  conclusion  that  the  defendant 
is  liable  under  the  facts  before  us,  to  the  same  extent  pre- 
cisely, as  if  he  were  not  receiver.  He  might  be  protected 
from  an  action  at  law  in  respect  to  the  property  in  the  pojs- 
session  of  the  court,  or  in  his  hands  as  its  receiver,  or  from 
the  consequences  of  an  accident  occurring  in  itB  manage- 
ment, but  as  to  other  propertj'^,  the  management  of  which 
is  voluntarily  assumed,  over  which  the  court  had  no  control, 
he  stands  in  his  natural  person,  and  responsible  for  its  careful 
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and  proper  management  to  all  those  whose  relations  to  it,  ai*e 
such  that  they  may  suffer  from  bis  neglect  of  duty.  A 
contrary  doctrme  would  leave  the  injured  party  remediless. 
As  in  this  case,  if  the  judgment  below  is  correct,  the 
Ogdonsburg  and  Lake  Champlain  Sailroad  Company  would 
not  be  liable,  for  neither  the  defendant  nor  his  empolyees 
woi-e  its  servants,  and  it  would  not  be  liable  for  his 
nor  their  acts.  {Ballou  v.  Famum^  9  Allen,  47;  0.  and 
M  R.  Ji.  Co  V.  Davis,  23  Ind.,  563.)  It  would  follow 
that  the  defendant  fii-st  getting  permission  of  the  Coiui;  of 
Chancery  of  Vermont,  might  obtain  by  contract,  control  of 
all  connecting  roads  in  adjoining  States,  operate,  and  receive 
the  proceeds,  and  neither  he  nor  they  be  liable  for  the  man- 
ner in  which  the  business  was  conducted.  Such  result  may 
be  inevitable  when  the  road  itself  is  in  posiicssion  of  the 
court,  but  it  could  not  be  tolerated  when  its  possession  was 
acquired  by  conti-act.  The  principles  upon  which  this  con- 
clusion rests  have  been  applied  to  this  defendant  by  the 
couiis  of  the  State  in  which  he  was  appointed.  In  Sprague 
V.  Smith  (29  Vt.,  421)  an  action  was  commenced  by  a  pas- 
senger for  damages  for  injuries.  The  writ  issued  against 
Smith,  and  his  associates ;  as  to  them  it  was  returned  nan 
-est.  He  pleaded  the  general  issue.  After  verdict,  and  upon 
appeal,  his  counsel  contended :  <'  That  the  defendants 
could  not  be  made  personally  responsible  to  the  plaintiff; 
that  the  remedy  should  have  been  sought  against  the  prin- 
cipal, the  railroad  company."  In  reply  thereto,  the  court 
by  Redfield,  Ch.  J.,  said :  "  The  defendants  are  trustees 
for  the  benefit  of  certain  bondholdei'S  of  the  Vennont  Central 
Sailroad,  and  as  such,  assignees  of  the  company.  The  fii'st 
question  made  in  the  case  is,  whether  the  defendants  are 
personally  liable  upon  the  contracts  made  by  the  operatives 
upon  the  road,  or  for  their  negligence  or  misconduct,  while 
they  continue  to  operate  the  road,  and  receive  freight  and 
pay  for  carrying  passengera  for  the  benefit  of  the  cestuis  que 
trust.  It  is  well  settled  in  practice,  and  by  repeated  decis- 
ions, that  the  lessees  of  railroads  are  liable,  to  the  same 
SicKELs — Vol.  XXXV.        60 
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extent  as  the  lessors  would  have  been,  while  they  continne 
to  operate  the  road.  Indeed  thei*e  can  be  no  question,  we 
think,  that  a  mere  intruder  into  the  franchise  of  a  railway 
corporation,  who  should  continue  to  use  it  for  his  own 
benefit,  would  be  liable  to  passengers,  and  the  owners  of 
freight  who  employ  him,  to  the  same  extent  precisely  as  the 
company  itself,  while  continuing  the  same  business.  Any 
other  view  of  the  liability  of  such  intruder  would  be  to- 
allow  him  to  allege  his  own  wrong  in  his  defense.  And  we- 
can  see  no  reason  why  the  defendants  are  not  liable  to  the 
same  extent  as  the  company'  would  have  been,  and  upon 
similar  grounds  to  those  upon  which  lessees,  or  any  others 
exercising  the  franchise  of  the  company,  for  the  time,  must 
be ;  that  is,  that  they  are  the  ostensible  parties,  who  appear 
to  the  public  to  be  exercising  the  franchise  of  the  company. 
It  would  be  perplexing  in  the  extreme  to  require  strangers 
suffering  injury  through  the  negligence  of  operatives  under 
the  defendant's  control  to  look  beyond  the  party  exercising 
such  control.  The  party  having  this  independent  control  is- 
in  general,  liable  for  the  acts  of  those  under  such  control, 
whether  of  contract  or  tort."  And  so  although  the  judg- 
ment was  reversed,  it  was  upon  another  point  not  involved 
here.  BlumejUhal  v.  Smith  (38  Vt.,  402)  was  assumpsit 
against  this  defendant  and  his  associates  as  common  carriers, 
the  defendants  put  in  evidence  the  ordere  in  chancery,  by 
which  they  had  been  appointed  receivers,  and  it  was  con- 
ceded that  they  were  managing  the  Vermont  Central,  and 
Vermont  and  Canada  railroads,  as  receivci-s  of  those  roads 
under  the  order  at  the  time  the  goods  were  lost.  Concerpin^ 
a  defense  resting  upon  these  facts  the  court  in  review  say  : 
**  The  defendants  claim  that  they  were  openiting  the  Vermont 
Central,  and  Vermont  and  Canada  railroads  as  i*eceivers 
under  the  appointment  of  the  Court  of  Chimcery,  and  that, 
being  the  agents  and  officers  of  that  court  under  this  appoint- 
ment, they  were  subject  to  account  only  in  that  court,  and 
were  entitled  to  its  protection  and  judgment  in  all  matters 
growing  out  of  the  performance  of  their  duties  as  such 
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receivers,  and  therefore  could  not  be  made  liable  either  as 
common  carriers  or  warehousemen  in  this  action.  A  Court 
of  Chancery  will  protect  a  person  acting  under  its  process  or 
authority,  in  the  execution  of  a  decree  or  decretal  order, 
against  suits  at  law ;  and  will  compel  pailies  to  apply  to 
that  court  for  relief.  This  protection  is  accorded  by  that 
court  to  its  oflScers  onlj  on  their  own  application,  and  is 
granted  by  the  chancellor  in  the  exercise  of  his  discretion, 
and  it  is  to  be  presumed  that  it  would  be  granted  in  any 
necessary  or  proper  case  for  such  relief.  (2  Stoiy's  Eq.  Jur, 
[Redficld^s  ed.],  §§  833,  a,  833,  i,  891;  2  DaniePs  Chy.  Pr. 
[Perkins'  3d  Am.  ed.],  1433.)  But  we  think  that  the  mere 
fact,  that  the  defendants  were  acting  as  receivers,  mider  the 
appointment  of  the  Court  of  Chancery,  cannot  be  recognized 
as  a  defense  to  a  suit  at  law  for  a  breach  of  any  obligation  or 
duty  which  was  fairly  and  voluntarily  assumed  by  them  in 
matters  of  business  conducted  or  carried  on  by  them  while 
acting  as  such  receivers.  As  between  a  receiver  and  the 
parties  interested  in  the  trust,  the  receiver  would  bo  respon- 
sible for  negligence  ;  but  he  might  be  liable  to  other  parties 
in  a  larger  or  stricter  degree  of  responsibility.  The  assump- 
tion by  the  defendants  of  the  peculiar  duties  and  extraor- 
dinary responsibilities  arising  from  the  relation  of  common 
carriers,  js  not  to  be  considered  as  necessarily,  if  at  all, 
incompatible  with  any  duty  or  responsibility  imposed  upon 
them  as  receivers.  The  plaintiff's  evidence  tended  to  show 
that  the  defendants  were  managing  and  controlling  a  long 
line  of  railroad,  and  conducted  and  held  themselves  out  as< 
common  carriers  over  that  line.  If  in  fact  they  were  com- 
mon carriers  over  that  line  of  railroad,  we  think  that  it  is  no 
defense  to  an  action  at  law  for  a  breach  of  a  duty,  or  obliga- 
tion, arising  out  of  business  intrusted  to  them  in  that  rela- 
tion, that  they  were  running  and  managing  the  line  of  railroad 
as  receivers  under  an  appointment  of  the  Court  of  Chancery." 
In  Jewell  v.  27iis  Defendant  (49  Vt.,  260),  a  similar 
action  was  brought  against  them,  for  goods  lost  The  same 
evidence  was  made  of  their  official  character,  and  counsel  in 
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their  behalf  said  :  **  Wo  claim  that  defendants  are  not  per- 
sonally liable  on  any  contract,  express  or  implied,  in  per- 
formance of  their  duties  as  receivers ;  and  there  is  no 
pretense  that  they  had  any  connection  with  these  goods, 
•except  in  their  capacity  as  receiver.  Wc  do  not  deny  that 
if  plaintiff  have  a  cause  of  action,  they  have  a  remedy  for 
it,  and  that  is,  to  apply  to  the  court  that  has  charge  of  the 
railroads.  If  defendants  had  committed  a  tort^  or  entered 
into  a  perscnial  contract  as  common  carriers,  they  might  be 
liable  for  a  tort  committed  by  them,  or  a  breach  of  contract. 
But  the  case  does  not .  show  that  personally  they  were  com- 
mon carriers  ;  nor  that  they  acted  in  any  other  way  than  as 
receivers  or  agents  in  the  management  of  the  corporation 
railroads.  The  property  of  these  railroads  is  chargeable  for 
their  liabilities ;  but  the  mere  servants  who  are  operating 
them  are  no  more  liable  than  the  president  and  superintend- 
ent of  a  railroad  company  are  personally  liable  on  the  con- 
tracts of  the  company."  But  in  affirming  the  judgment 
against  them  the  court  say  :  **  The  defendants  were  receivera 
in  chancery  of  the  property  of  the  railroads  employed  in 
part  in  the  transportation  of  the  goods  in  question.  In  the 
operation  and  management  of  the  roads,  they  sustained  to 
persons  dealing  with  them,  the  character  of  common  carriers. 
They  at  all  times  might  invoke  the  aid  of  the  court  bf  chan- 
cery in  any  matter  affecting  their  duty  or  liability  under 
their  trusteeship  ;  waiving  this,  they  are  amenable  in  the 
•common-law  courts  to  actions  for  negligence  as  carriers. 
We  have  no  occasion  or  inclination  to  modify  the  doctrine 
before  announced  by  the  courts  upon  this  subject."  Refer- 
ring to  the  cases  above  cited. 

To  the  same  effect  are  cases  decided  in  the  courts  of 
Massachusetts.  In  Paige  v.  Tliis  Same  Defendant  (99 
Mass.,  395),  the  same  defense  was  interposed  to  a  claim  for 
loss  of  property  intrusted  to  them  as  common  carriers,  but 
the  court  held  them  liable  notwithstanding.  Following  the 
decisions  which  I  have  above  cited,  and  in  the  same  court 
(Nichols  V.  Smithy   115  Mass.,  332),  the  same   defendants 
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were  held  liable  in  an  action  at  law,  for  damages  for  loss  of 
a  quantity  of  wool  destroyed  by  fire  in  a  railroad  depot 
under  their  management,  and  the  principle  on  which  these 
decisions  stand,  has  been  applied  to  other  parties.  In  Bal- 
iou  V.  Farnum  (9  Allen,  47),  it  appeared  that  the  plaintiff 
was  injured  at  a  crossing  through  the  negligence  of  a  switch- 
man, upon  the  Norfolk  County  railroad.  The  defendants 
were  its  trustees,  and  they  denied  that  they  managed  the 
road  in  their  individual  capacity,  but  a  verdict  against  them 
was  sustained  upon  grounds  applicable  to  the  case  before  us, 
viz.:  **  That  the  defendants  received  the  earnings  of  the 
road,  paying  the  expenses,  selecting,  contracting  with,  and 
discharging  the  persons  employed  on  the  road,  and  exercis- 
ing all  the  powers  usually  exercised  by  railroad  corporations 
on  their  own  roads."  The  same  conclusion  was  reached, 
and  upon  the  same  gi-oimds  in  Barter  v.  Wheeler  (49  N.  H., 
9),  where  the  defendants  occupied  the  sjinie  position  as  trus- 
tees, and  in  Lamphear  v.  Buckingham  (33  Conn.,  237),  an 
action  for  injury  to  a  passenger.  In  Klein  v.  Jewett,  Receiver 
of  the  Erie  Railway  (26  N.  J.  Eq.,  474),  application  by  one 
injured  while  a  passenger,  was  made  to  the  court  for  dam- 
ages, or  for  leave  to  sue  at  law,  and  the  court  say  it  has 
power  to  grant  either,  adding :  "  Upon  principle  it  would 
seem  to  be  clear,  that  no  pei-son  can  be  permitted  to  exercise 
the  rights  and  powers  of  a  common  carrier,  especially 
wnen  they  embrace  the  franchises  granted  to  a  railroad  cor- 
poration, except  subject  to  the  duties  and  liabilities  of  com- 
nlon  carriei-9.  »  *  »  Both  upon  principle  and  authority, 
I  think  it  must  be  held,  that  a  receiver,  operating  a  railroad 
under  the  order  of  a  court  of  equity,  stands  in  respect  to 
duty  and  liability,  just  where  the  corporation  would,  were  it 
operating  the  road,  and  the  question  whether  or  not  the 
receiver  is  liable  for  negligence,  must  be  tested  by  the  same 
rules  that  would  be  applied  if  the  corporation  was  the 
actual  party  defendant  before  the  court." 

In  the  case  before  us  every  fact  exists  upon  which  these 
cases  stand.      The  defendant  has   by   voluntary   contract 
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obtained  possession  of  the  road,  is  in  receipt  of  its  profits, 
has  displaced  the  directors  in  its  management,  upon  his 
midertaking  to  act  in  all  things  as  it  was  otherwise  their  duty 
to  do.  For  any  negligence  in  the  performance  of  this  duty 
to  the  public  or  to  his  employees,  he  must  be  liable.  His 
possession  is  for  twenty  years,  obtained  not  in  furtherance 
of  any  trust  or  duty,  but  as  an  experiment  to  enable  himself 
and  certain  corporations  to  determine  whether  a  consolida- 
tion, under  the  laws  of  this  State,  of  the  Ogdensburg  and 
Lake  Champlain  Railroad  with  others  may  not  be  expedient. 

Without  dwelling  ai[)on  these  considerations,  however,  I 
think  the  fact  that  the  defendant  is  neither  the  receiver  of 
the  road,  nor  its  trustee,  that  his  position  is  purely  volmitary, 
and  that  he  has  entered  upon  it  by  contract,  are  enough  to 
determine  this  appeal  in  favor  of  the  plaintiff. 

The  judgment  of  the  Supreme  Couii;  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Church,  Ch-  J.,  Miller  and  Earl,  JJ.,  concur ;  Fol- 
OER,  J.,  concurs  on  the  ground  that  defendant  assimied  as 
an  individual  to  take  and  manage  the  road,  and  that  case 
was  not  like  that  of  Cardot  v.  Barney  (63  N.  Y.,  281)  ; 
Bapallo  and  Andrews,  JJ.,  do  not  vote. 

Judgment  reversed. 


Edward  K.  Raubitschek,  Respondent,  v.  Jacob  Blank, 

Appellant. 

Defendant  and  H.  negotiated  for  the  exchange  of  certain  real  estate ;  the 
terms  were  agreed  upon  verbally  by  them ;  defendant  was  to  pay  a  sum 
agreed  upon  as  the  difference  in  the  values  of  the  lands  to  be  exchanged ; 
he  gave  to  H.  a  check  for  $500,  as  a  payment,  receiving  therefor  a 
receipt  signed  by  H.  In  an  action  upon  the  check,  parol  evidence  was 
given  as  to  the  contents  of  the  receipt,  it  having  been  lost,  which  was  to 
the  effect  that  it  stated  that  the  check  was  received  on  account  of  the 
exchange  of  said  lands,  specifying  them,  and  then  stated  the  terms,  i.  c, 
the  price  of  each  piece  of  property,  the  amount  of  mortgages  to  be  exe- 
cuted, etc. ;  it  did  not  appear  that  the  terms  of  credit  wei*e  specified. 
Defendant  thereafter  refused  to  enter  into  a  written  contract,  as  was 
agreed,  and  stopped  payment  of  the  check.    Heldt  that  the  burden  was 
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upon  defendant  to  show  a  failare  of  consideration ;  that  as  it  did  not 
appear  that  the  terms  of  credit  wei*e  not  in  the  receipt,  as  every  pre- 
sumption was  in  favor  of  the  validity  of  the  check,  this  was  to  be  pre- 
sumed ;  that  the  receipt  taken  in  connection  with  the  check  contained 
the  material  elements  of  a  contract,  sufficient  and  valid  under  the  statute 
of  frauds,  and  enfoi'ceable  in  equity  against  H. ;  and  that,  therefore, 
there  was  a  good  consideration  for  the  check. 

Plaintiff  held  the  check  as  assignee  of  U.,  who  died  prior  to  the  trial. 
Held,  that  defendant  was  incompetent,  under  section  399  of  the  Code  of 
Procedure,  to  testify  to  the  personal  transactions  between  him  and  H. 

<km8tock  V.  Hier  (73  N.  Y.,  269),  distingruished. 

(Argued  February  3, 1880;  decided  April  6,  1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court,  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  plaintiff,  entered  upon  a  verdict.  (Re- 
ported below,  12  J.  &  S.,  564.) 

This  action  was  upon  a  check  drawn  by  defendant,  payable 
to  one  George  Herdfelder,  and  by  him  indoi-sed  and  deliv- 
ered to  plaintiff;  the  defense  was  that  the  check  was  given 
without  consideration,  and  that  plaintiff  took  it  after  pre- 
sentment and  dishonor,  and  with  knowledge. 

The  evidence  was  to  the  effect  that  on  October  16,  1872, 
the  date  of  the  check,  defendant  and  Herdfelder  agreed, 
orally,  to  exchange  certain  real  estate ;  the  value  of  that 
owned  by  Herdfelder  was  fixed,  and  defendant  agi'eed  to 
take  it,  at  $46,000  ;  upon  it  were  mortgages  to  the  amount 
of  $12,000.  Herdfelder  agreed  to  take  defendant's  property 
at  a  valuation  of  $15,000  ;  the  latter  agreed  to  pay  the 
difference  in  the  values  by  assuming  the  mortgages  on  the 
premises  of  H.,  to  execute  to  him  mortgages  thereon  to 
the  amount  of  $15,000,  and  to  pay  $4,000  in  money.  It 
was  agreed  that  a  formal  contract  was  to  be  drawn  up  the 
next  day.  Herdfelder  required  a  payment  to  bind  the  bar- 
gain, and  the  check  in  suit  was  then  given  to  him,  defendant 
receiving  a  receipt  therefor ;  this  receipt  was  lost,  and  parol 
evidence  was  given  of  its  contents,  to  the  effect  that  it  stated 
the  check  waS  received  on  the  exchange  of  the  two  pieces  of 
property,  which  were  specified,  the  price  was  stated,  and  the 
amount  of  the  mortgages  to  be  given.     Defendant  stopped 
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payment  of  the  check,  and  refused  to  enter  into  a  contract. 
The  court  directed  a  verdict  for  plaintiff,  to  which  defend- 
ant's counsel  duly  excepted. 

Thomas  Darlinff ton,  for  appellant.  There  was  no  valid 
agreement  between  Herdfelder  and  the  defendant  for  the 
exchange  of  their  several  properties.  (§  8,  tit.  1,  chap.  8  of  part 
2  of  the  Revised  Statutes  ;  Winght  v.  Weeks,  25  N.  Y.,  153; 
Davis  V.  Shields,  26  Wend.,  341;  Remington  v.  Palmer,  62 
N.  Y.,  34;  Tollman  v.  Franklin,  14  id.,  592;  First  Baptist 
Cliurch  V.  Bigelow,  16  Wend.,  28.)  There  was  no  part  per- 
fomiance  to  take  the  case  out  of  the  statute.  (Brown  on 
Frauds,  §  471;  1  Story's  Eq.  Jur.,  §  760,  761.)  As  there 
was  no  intention  to  make  the  receipt  a  sufficient  and  binding 
contract,  the  law  will  rather  do  violence  to  the  words  than 
break  through  the  intent  of  the  parties.  {Jackson  ex  dem, 
Buckley  v.  Delacroix,  2  Wend.,  433;  Warren  v.  Leland,  2 
Barb.  S.  C.  R.,  617.)  The  mutual  relation  of  the  several 
writings  relied  upon  must  appear  upon  their  face,  and  cannot 
be  established  by  parol  evidence.  {jyDonnell  v.  Leeman,  43 
Me.,  158;  Ide  v.  StaiUon,  15  Vt.,  690;  Morton  y.  Dean,  13 
Mete,  388;  uidanis  v.  McMillan,  16  Ala.  [O.  S,],  73;  Ward 
V.  Kirkman,  5  Cush.  [Miss.j,  823;  Boydell  v.  Drunwiond, 
11  East;  Parkhurstv,  Van  Courtland,  1  J.  Ch.  R.,  280; 
1  Sug.  Vend.  [1  Amer.  ed.],  89;  Bladgen  v.  Bradhear,  12 
Vcs.,  466;  1  Sug.  Vend.,  94;  Smith  v.  Arnold,  5  Masou, 
416;  Abell  v.  RadcUff,  13  J.  R.,  300;  J^ewton  v.  Bronson, 
13  N.  Y.,  595;  Sug.  Vend.,  chap.  3,  §  3;  Dc^dell  v.  Hut^ 
chinson,  3  Adol.  &  E.,  355;  Jackson  v.  Lowe,  1  Bing.,  377.) 
The  contract  being  void,  the  check  was  without  consideration, 
and  no  action  can  be  maintained  upon  it.  {Dung  v.  Parka',  52 
N.  Y.,  494;  Cogger  v.  Lansing,  43  id.,  550;  Levy  v.  Brush, 
45  id.,  589.) 

George  H.  Yeoman,  for  respondent. 

Miller,  J.  The  check  upon  which  this  action  is  brought 
is  valid  upon  its  face,  and  the  allegation  of  the  defendant 
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that  it  is  without  cousideration  must  be  affirmatively  estab- 
lished in  order  to  sustain  such  a  defense.  The  check  was 
made  by  the  defendant  in  pursuance  of  an  agreement  entered 
into  between  the  defendant  and  one  Herdfelder,  for  the  sale 
and  exchange  of  cei*tain  real  estate  owned  by  the  parties' 
respectively.  The  terms  were  agreed  upon  verbally,  and  a 
contract  was  to  be  drawn  up  and  executed  accordingly^ 
The  check  imports  a  consideration,  and  the  burden  of  shoW' 
ing  that  there  was  none  rests  with  the  defendant.  The  proof 
shows  that  the  check  was  given  and  received  as  a  payment 
for  the  real  estate  which  Herdfelder  was  to  convey  to  the 
defendant,  and  a  receipt  given  for  the  same.  The  receipt  is 
not  produced,  and  the  defendant  testifies  that  he  had  not 
seen  it  since  it  was  delivered,  and  did  not  know  where  it  was. 
Upon  his  cross-examination  upon  the  trial,  he  swore  that  it 
stated  that  the  check  was  received  from  him  on  account  of 
an  exchange  of  property,  mentioning  it,  which  was  made 
upon  the  following  conditions  :  The  price  so  much,  and  so 
much  mortgages  for  that  property,  and  whatever  it  was  as 
regards  Herdfelder's  property.  He  merely  expresses  his- 
belief  as  to  the  contents  of  the  receipt,  without  testifying 
positively  what  it  actually  did  contain.  This  evidence  shows 
that  the  price  to  be  paid,  the  mortgages  to  be  executed,  and 
all  the  requisites  of  a  valid  conti*aot,  were  contained  in  the 
receipt,  except  the  terms  of  credit.  The  specification  of  the 
time  and  place  for  the  execution  of  the  contract  is  not  ma- 
terial, as  the  law  provides  for  such  omissions,  and  they  would 
not  render  the  contract  inoperative.  It  is  not  shown  that 
the  terms  of  credit  were  not  in  the  receipt,  and  as  every  pre- 
sumption is  in  favor  of  the  validity  of  the  check,  it  cannot ' 
be  avoided  upon  that  ground.  As  the  defendant  has  failed 
to  establish  an  invalid  contract  by  sufficient  evidence,  there 
is,  we  think,  no  ground  for  claiming  that  the  check  was 
without  consideration.  ^ 

In  considering  the  question  discussed,  we  have  assumed 
that  the  writing  which  constitutes  the  agreement  must  con- 
tain all  the  material  elements  of  a  valid  contract,  so  as  to 
SicKELS— Vol.  XXXV.        61 
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satisfy  the  statute  of  frauds,  within  the  authorities  cited  aod 
relied  upon  by  the  counsel  for  the  defendant  ( Wriffhi  v. 
Weeks,  25  N.  Y.,  153;  Davis  v.  Shields,  26  Wend.,  341; 
Fi7'st  Baptist  Churc/i  of  Ithaca  v.  Bigelow,  16  id,,  28.)  The 
statute  (1 E.  S.,  53 1),  provides  that  the  contract  shall  be  signed 
by  the  party  to  be  bound  thereby.  The  receipt  in  question  was 
signed  by  Herdfelder,  and  if  it  contained  sufficient,  was,  we 
think,  a  binding  contract,  in  connection  with  the  clieck, 
within  the  statute,  and  could  have  been  enforced  in  equity 
against  him.  The  receipt  was  a  sufficient  consideration  for 
the  check.  True,  it  was  not  signed  by  the  defendant,  but 
if  he  had  signified  in  writing  his  acceptance  of  its  terms,  it 
would  have  been  binding.  That  he  did  not  do  so,  otherwise 
than  by  the  making  and  delivery  of  his  check,  does  not 
impair  its  effect  as  a  consideration  for  the  check. 

The  receipt  and  the  check  constituted  the  contract 
The  receipt  contained  the  terms  upon  which  the  exchange 
was  to  be  made,  and  the  chect  w^as  a  payment  of  money 
upon  the  contract  towards  the  purchase-price.  The  two 
must  be  taken  and  read  togethei*,  and  made  out  a  valid 
contract  between  the  parties.  A  letter  containuig  an  offer 
to  sell  or  to  purchase,  signed  by  the  party  and  specifying 
the  terms  of  the  agreement,  with  an  acceptance,  will  con- 
stitute a  valid  contract.  (Dart  on  Vend,  and  Pur.,  97,  98, 
103;  Browne  on  Statute  of  Frauds,  §  346.)  The  vendor's 
receipt  for  the  purchase-money  is  also  sufficient  (Dart  on 
Vend,  and  Pur.,  98;  Coles  v.  Trecothick,  9  Ves.,  234.)  The 
receipt  here  was  in  the  nature  of  a  proposition  to  sell  and 
exchange,  and  the  check  an  acceptance  of  the  offer.  The 
contract  was  thus  made  out  if  the  receipt,  as  already  stated, 
contained  sufficient  to  show  its  terms  and  conditions.  The 
mutual  relation  of  these  several  writings  appeared  upon 
their  face  quite  as  clearly  as  it  does  where  a  letter  has  been 
written  which  contains  the  terms  of  the  ccMitract  and  there 
is  an  acceptance.  The  authorities  hold  that  it  is  not  essen- 
tial that  both  the  writings  should  contain  all  the  elements 
of  the  contract     It  is  sufficient  if  when  taken  together,  a 
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contract  h  made  out,  and  there  may  be  an  identification 
of  the  documents,  where  there  is  an  offer  and  acceptance, 
by  parol  evidence.  {Long  v.  Millar^  L.  E.,  4  [C.  P.  Div.], 
450,  454,  455;  Ridgway  v.  Wharlon,  6  II.  L.  C,  238;  27 
L.  J.  [Ch.],  46;  Bamnann  v.  James^  L.  R.  [3  Ch.  Ap. 
Cas.],  508,  511.)  It  cannot,  we  thmk,  be  claimed  that 
*lf  the  defendant  had  paid  the  money  and  taken  a  receipt, 
that  an  action  would  lie.  to  recover  back,  the  money  as 
paid  on  a  contract  which  was  invalid  for  want  of  con- 
sideration. The  same  rule  applies  in  an  action  to  recover, 
the  amount  of  the  check  ;  and  for  the  same  reason  the  di3- 
fendant  is  liable. 

There  was  no  error  in  the  ruling  of  the  judge  upon  the 
trial,  that  the  defendant  was  not  competent  to  testify  in  his 
own  behalf,  against  a  plaintiff  deriving  title  from  a  deceased 
person,  as  to  a  personal  transaction  between  himself  and  the 
deceased  person.  Hcrdfelder  became  the  owner  of  the  check 
by  its  delivery  to  him  by  the  defendant.  As  we  have  seen, 
it  had  a  legal  existence,  being  given  for  a  valuable  considera- 
tion, and  was  capal)le  of  being  assigncdr  The  plaintiff  held 
it  as  assignee  of  Herdfelder,  and  within  section  399  of 
the  Code  of  Procedure  the  defendant  was  incompetent  to 
testify  to  any  personal  transaction  between  himself  and 
Herdfelder,  who  was  deceased.  The  case  of  Comatock  v. 
liter  et  ah  (73  N.  Y.,  269),  cited  by  the  defendant,  is  not 
in  point.  It  is  there  held  that  the  maker  of  a  promissory 
note,  negotiating  the  same,  or  procuring  the  same  to  l>e 
discounted,  is  not  an  assignor,  but  assumed  the  ordinary 
obligations  *  of  a  party  to  negotiate  paper,  as  maker  of 
a  note  or  acceptor  of  a  bill;  that  it  is  an  original  con- 
tract with  the  party  taking  the  bill  or  note,  and  not  the 
assijgnment  of  an  obligation  of  a  third  person;  that  the 
defendants  were  not  assignees,  within  the  meaning  of  section 
399  of  the  Code  of  Procedure,  and  the  plaintiff  was  a 
competent  witness  to  prove  transactions  with  one  of  the 
makers,  who  was  dead  at  the  time  of  the  trial.  The  case 
considered  is  clearly  distinguishable.     The  making  of  the 


484 


Balbo  v.  Thb  Psoplb. 


[ApriU 


Statement  of  case. 


check  was  in  pursuance  of  an  original  contract  with  Herd- 
felder,  and  for  a  valuable  consideration.  The  transaction 
was  directly  between  the  defendant  and  Herdfelder,  and 
the  plaintiff  was  his  assignor,  and  stood  in  his  place. 

The  judgment  was  right,  and  should  be  affirmed. 

Andrews,  Earl  and  Danforth,  JJ.,  concur ;  Folgeb, 
J.,  dissents  ;  Church,  Ch.  J.,  and  Rapallo,  J.,  not  voting. 

Judgment  affirmed. 


Pebtro  Balbo,  Plaintiff  in  Error,  v.  The  People  op  thr 
State  op  New  York,  Defendant  in  Error. 

Under  the  acts  of  1872  (chap.  475,  Laws  of  1872),  and  1873  (chap.  427, 
Laws  of  1873),  in  reference  to  challenges  of  jurors,  if  a  juror  in  a 
criminal  case,  on  being  challenged  for  principal  cause,  discloses  on  his 
examination  that  he  has  a  fixed  and  definite  opinion  in  the  case  on  the 
merits,  and  nothing  else  is  shown,  the  court  is  bound  as  matter  of  law 
to  reject  the  juror  ^  incompetent. 

But  if  in  addition  he  testifies  that  he  believes  he  can  render  an  impartial 
verdict  on  the  evidence ;  that  such  previously  formed  opinion,  will  not 
bias  or  influence  him  as  a  juror,  the  question  of  his  competency  is  to 
be  determined  by  the  court  as  a  question  of  ta/ii. 

The  decision  of  the  trial  court  is  subject  to  review  upon  appeal ;  and  the 
appellate  court  is  to  determine  the  question  from  its  own  examinatioa 
of  the  evidence ;  giving  due  weight  to  the  circumstance  that  the  trial 
court  had  the  juror  before  it. 

Where  the  confession  of  a  prisoner  to  an  officer  is  voluntarily  made,  evi- 
dence thereof  cannot  be  rejected,  because  of  the  fact  that  the  officer 
held  the  prisoner  in  custody  at  the  time  upon  an  invalid  prooeas*  or 
without  any  process  or  lawful  right. 

Upon  the  trial  of  an  indictment  for  murder,  a  juror  was  challenged  for  prin- 
cipal cause,  and  this  being  overruled,  was  challenged  for  favor ;  on  his 
examination  in  chief  in  support  of  the  challenges,  he  testified  in  sub- 
stance, that  he  read  at  the  time  an  account  of  the  murder  in  a  news- 
paper, which  account,  it  was  his  impression,  was  a  report  of  the  testi- 
mony taken  before  the  coroner's  inquest ;  that  he  had  not  talked  the 
matter  over  with  any  person ;  and,  in  answer  to  a  leading  qaestion, 
that  he  formed  a  positive  and  clearly  marked  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  which  was  still  in  his  mind,  and  that  it  would 
require  strong  evidence  to  remove  the  opinion  he  then  entertained  in 
regard  to  the  case.    The  prisoner  was  an  Italian  ;  the  juror  also  testified 
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**  that  it  was  a  race  he  was  not  particularly  fond  of,  and  did  not  think 
much  of^  judging  from  those  we  have  here."  On  his  cross-examination 
the  juror  testified,  that  he  read  the  account  in  the  same  way  he  read 
other  items ;  that  he  took  no  pai'ticular  interest  in  the  case,  and  knew 
none  of  the  parties,  and  had  no  knowledge  of  the  circumstances,  except 
as  he  read  them  at  the  time ;  that  if  a  statement  in  the  papers  was 
contradicted  in  the  next  day's  papers  he  believed  the  contradiction ; 
that  his  impression  in  the  case  was  based  on  the  assumption  that 
things  reported  are  probably  true ;  that  he  did  not  make  a  great  deal 
of  distinction  between  an  opinion  and  an  impression ;  that  he  should 
caU  an  opinion  of  the  tinith  or  falsity  of  a  statement  he  saw  in  a  news- 
paper an  impression,  if  he  read  it  casually,  and  it  slipped  out  of  bis 
mind,  and  is  afterwards  revived ;  that  he  did  not  know  that  he  had  any- 
thing more  than  that  in  his  mind  about  this  case ;  that  he  did  not  know 
what  the  defense  was ;  that  all  he  i*emembei^  was  that  a  man  killed 
his  wife ;  that  he  was  not  conscious  of  having  any  impresdons  which 
would  prevent  his  acting  fairly  and  impartially  in  the  case ;  that  he 
had  no  doubt  he  could  give  a  vei*dict  uxK)n  the  evidence  without  being- 
influenced  or  biased,  by  any  opinion  he  had.  In  response  to  questions 
by  the  court  the  jui'or  testified  that  he  did  not  suppose  that  any  opin- 
ion he  had  would  bias,  influence  or  prejudice  him  in  any  manner  in  the 
consideration  of  the  evidence ;  that  he  believed  it  would  not  and  that 
he  could  give  full  weight  and  effect  to  the  evidence  the  same  as  if  he 
had  no  opinion.  The  court  thereupon,  as  the  i*ecord  states,  ''  from  obser- 
vation of  the  appearance  of  the  juror,  his  age,  intelligence,  his  manner 
on  the  stand  and  his  answers  to  questions,  found  that  he  was  fair, 
impartial  and  unprejudiced,  and  held  the  challenge  not  true."  ffeld, 
that  there  was  no  en*or  in  overruling  the  challenges. 

J^le  V.  Greenfield  (74  N.  Y.,  277),  distinguished. 

The  prisoner  was  charged  with  killing  his  wife  \  the  murder  was  committed 
in  the  city  of  New  York ;  the  prisoner  on  the  night  of  the  murder  left 
that  city  and  went  to  "Wheeling,  "West  "Virginia,  where  he  was  arrested, 
without  a  warrant  by  police  officers  who  had  followed  him.  "While  on 
the  way  to  and  before  reaching  this  State,  he  made  a  confession  to  one 
of  the  officers  having  him  in  charge,  to  the  effect  that  he  killed  his  wife. 
It  was  shown  that  no  promises  were  held  out,  or  threats  used  to  in- 
duce the  confession.  Heldf  that  it  was  properly  received  in  evidence ; 
that  conceding  the  fact  that  the  prisoner  was  at  the  time  under  illegal 
arrest,  this  did  not  render  it  inadmissible. 

As  to  whether  the  arrest  was  illegal,  qtuBre, 

(Argued  March  1,  1880;  decided  April  6, 1880.) 

Errob  to  the  Greneral  Term  of  the  Supreme  Court,  in  the 
first  judical  department,  affirming  a  judgment  of  the  Court 
«of  Oyer  and  Terminer,  in  and  for  the  county  of  New  York, 
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entered  upon  a  verdict  convicting  the  plaintiff  in  error  of  the 
crime  of  murder  in  the  first  degree.  (Reported  below,  19 
Hun,  424.) 

The  crime  charged  was  the  killing  of  the  wife  of  the 
accused  by  stabbing  her  in  the  neck  with  a  knife. 

On  the  trial  Edward  H.  Betts  was  called  as  a  juror.  Upon 
examination  by  the  prisoner's  counsel,  the  questions  and 
answers  .were  as  follows  : 

''  Q.  Have  you  formed  or  expressed  any  opinion  as  to  the 
case  now  before  the  court  ? 

A.  No,  sir. 

Q.  Have  you  formed  any  impression  in  regard  to  the  guilt 
or  innocence  of  the  pi-isoner  ? 

A.  I  may  have  read  of  the  circumstance  at  the  time,  but  I 
do  not  remember  anything  of  it  now. 

Q.  Do  you  remember  what  you  have  read  in  regard  ta 
this  case,  and  from  what  source  your  information  came  ? 

A.  No ;  it  came  from  a  paper  ;  I  cannot  tell  which  one  j 
probably  the  Hei-ald. 

Q.  And  at  the  time  you  read  in  the  paper  you  formed  aa 
impression  ? 

A.  I  suppose  I  did  at  the  time. 

Q.  Is  that  impression  now  in  your  mind  ? 

A.  The  fact  is,  I  have  so  many  in  my  mind,  I  cannot  leoot 
lect ;  I  do  not  remember  this  thing  now. 

Q.  This  is  the  case  of  Pietro  Balbo,  charged  with  killing 
his  wife,  at  14  Rose  street,  on  the  last  day  of  September,  this 
year. 

A.  By  stabbing  ? 

Q.  Yes,  sir. 

A.  I  did  form  an  opinion  at  the  time. 

Q.  Have  you  still  that  opinion  ? 

A.  I  suppose  I  have." 

Piisoner's  counsel  thereupon  challenged  the  juror  for  prin- 
cipal cause.  The  cross-examination  by  the  district-attorney 
was  as  follows : 

**  Q.  You  do  not  know  anything  about  the  case  ? 
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A.  No,  sir ;  these  things  are  so  frequent. 

Q.  Are  you  conscious  of  having  on  your  mind  any  impres- 
sion which  will  prevent  your  acting  fairly  and  impartially  in 
this  case? 

A.  I  do  not  suppose  I  have. 

Q.  Have  you  any  doubt  that  you  can  give  a  verdict  upon 
the  evidence  that  shall  come  from  the  witnesses  ? 

A.  Certainly,  I  can  do  that. 

(By  the  Coubt)  :  Q.  Without  being  influenced  or  biased 
by  any  opinion  ? 

A.  I  think  so." 

The  court  thereupon  overruled  the  challenge.  Upon 
request  of  the  prisoner's  counsel  the  examination  of  the 
juror,  so  far  was  made  applicable  to  a  challenge  for  favor. 
The  further  examination  of  the  witness  was  as  follows : 

(By  Prisoner's  Counsel)  :  "  Q.  In  your  business  do  you 
have  any  relations  or  any  business  connection,  or  do  you  do 
any  business  of  any  kind  with  the  Italians  ? 

A.  Yes,  I  have  some  business  with  them.  , 

Q.  Have  you  any  prejudice  either  in  favor  of  or  against 
the  Italians  as  a  race  ? 

A.  It  is  a  race  I  am  not  particularly  fond  of,  and  I  do 
not  think  much  of,  judging  from  those  we  have  here. 

Q.  Then  your  opinion  in  regard  to  the  guilt  or  innocence 
of  Pietro  Balbo,  n^hich  you  formed  some  time  since,  is  still 
in  your  mind  ? 

A.  Yes,  it  is  now. 

Q.  Is  that  a  positive,  clearly  marked  opinion  ? 

A.  It  was  at  the  tinie  ;  I  think  it  is  stilL  ^ 

Q.  Have  you  talked  this  matter  over  with  any  other 
person  ? 

A.  No  ;  probably  I  read  it  to  my  family  at  the  time  in  the 
morning  paper. 

Q.  Do  you  remember  whether  the  statements  that  you 
read  in  the  paper  were  of  the  evidence  taken  before  the  coro- 
ner at  the  coroner's  inquest  ? 

A.  Well,  mdistinctly  I  remember  that,  I  think. 
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Q.  You  think  you  did  read  the  testimony  taken  before 
tlie  coroner  in  rcigard  to  this  case  ? 

A.  Yes,  sir. 

Q.  And  it  was  from  the  readuig  of  those  statements,  the 
evidence  taken  before  the  coroner,  that  you  formed  the  opinion 
you  now  have  ? 

A.  I  think  it  was. 

(By  th^  District-Attorney)  :  Q.  You  read  the  news- 
papei*8  every  day  ? 

A.  Every  day. 

Q.  You  read  about  this  case,  you  presume. 

A.  Yes,  sir. 

Q.  And  you  read  about  it  just  as  you  read  the  other  items 
in  the  newspaper  7 

A.  Yes,  sir. 

Q.  You  took  no  particular  interest  in  the  case  ? 

A.  No,  sir. 

Q.  You  do  not  know  any  of  the  parties  connected  with  it, 
and  have  no  knowledge  of  the  circumstances,  except  so  far  as 
you  may  have  read  them  in  the  newspaper  ? 

A.  That  is  all. 

Q.  If  a  statement  that  you  see  in  the  papers  is  contradicted 
in  the  next  day^s  paper,  you  believe  that  ? 

A.  Yes,  sir. 

Q.  Your  impression  is  based  upon  th6  assumption  that 
probably  there  is  $ome  truth  in  any  report  you  see  ? 

A.  Yes,  sir. 

Q.  Do  you  make  any  distinction  between  an  opinion  and 
an  impressjou  ? 

A.  I  do  not  make  a  great  deal. 

Q.  Do  you  call  it  an  opinion  as  to  the  truth  or  falsity  of 
what  you  see  in  a  newspaper,  if  you  just  read  it  casually, 
and  it  slips  out  of  your  mind,  and  then  afterwards  it  is 
revived  ? 

A.  I  should  call  that  an  impression. 

Q.  Have  you  anything  more  than  that  in  your  mind  about 
this  case  7 
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A.  J  don't  know  that  I  have. 

Q.  You  do  not  seem  to  remember  about  it  when  the  coun- 
sel commenced  asking  you  questions  ? 

A.  I  did  not  know  until  he  stated  it ;  I  remember  the  cir- 
<;umstance  of  a  man  killing  his  wife  in  Bose  street. 

Q.  You  do  not  know  anything  about  what  his  defense  is  ? 

A.  No,  sir. 

Q.  That  is  all  you  remember  about  it,  that  a  man  did  kill 
iiis  wife  in  Rose  street  ? 

A.  Yes,  sir. 

(By  Prisoner's  Counsel)  :  Q.  Would  it  require  strong 
•evidence  to  remove  that  opinion  that  you  now  entertain  in 
regard  to  this  case? 

A.  It  would. 

(Br  THE  Court)  :  Q.  Do  you  mean  to  say  anything  dif- 
ferent from  what  you  have  heretofore,  that  while  you  may 
have  this  opinion  in  your  mind,  it  would  not  bias  or  influence 
or  prejudice  you  in  any  manner  in  the  consideration  of  the 
evidence  in  the  case  ? 

A.  No,  I  do  not  suppose  it  would. 

Q.  You  believe  it  would  not  ? 

A.  I  believe  it  would  not. 

Q.  You  believe  you  would  give  full  weight  and  effect  to 
the  evidence  the  same  as  though  you  had  no  opinion  ? 

A.  Yes,  dr. 

The  record  then  contains  this  statement :  "  The  court  from 
observation  of  the  appearance  of  the  juror,  his  age,  intelli- 
gence, his  manner  on  the  stand,  and  his  answers  to  questions, 
found  that  he  was  fair,  impartial  and  unprejudiced,  and  held 
the  challenge  not  true,  to  which  the  prisoner  then  and  there 
excepted." 

The  further  material  facts  appear  in  the  opinion. 

William  F.  KirUzing^  for  plaintiff  in  error.     It  was  error 

to  allow  Edward  H.  Betts  to  be  sworn  as  a  juror.     {Green- 

field  V.  Peopky  74  N,  Y.,  277;  Freeman  v.  People,  4  Den., 

fl;  Pmdei*  v.  People,  18  Hun,  560;  Rex  v.  Brandreth,  82 
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How.  St.  Tr.,  774;  Macfarland's  Trial  8  Abb.Pr.  [N.  S.J, 
57,  58.)  The  court  erred  in  admitting  in  evidence  the  tes- 
timony  of  the  officer  that  the  prisoner  made  a  confession  to- 
him  when  he  was  seized  in  Wheeling,  West  Virginia.  (1 
Russ.  oh  Crimes,  716;  2  R.  S.  (G08),  §  28;  Mandevilk  r. 
Guernsey,  51  Barb.,  99;  38  Barb.,  102;  Lagrave  Cdse,  14 
Abb.  Pr.  [N.  S.],  333;  1  Rass.on  Crimes,  962,  Code  of  W- 
Virginia,  1868,  p.  96;  Coke's  Litt.,  253;  Jenk.,  166;  1 
Inst,  482;  Osborn  v.  Bobbins,  36  N.  Y.,  365;  Forbay  v. 
Ferguson,  5  Hill,  154;-  Richardson  v.  Duncan,  3  N.  H.,  508; 
Strang  v.  Grannis,  26  Barb.,  122;  Knapp  v.  Hyde,  60- 
Barb.,  80;  Thurman  v.  Lockwjod,  15  J.  R.,  256;  Tilly  v. 
Damon,  65  Mass.  [11  Bush.],  247;  People  v.  McMaJion^  15 
N.  Y.,  395;  9  Pick.,  496;  Rex  v.  Wdrtmckshall,  1  Leach 
C-  C,  263;  Price  v.  Stale,  18  Ohio,  418;  U.  S.  v.  MoU,  1 
McLeans,  501;  Taylor's  Evidence,  §  789;  1  Lewins  C.  C.,. 
49;  Session  Laws  1869,  chap.  678.) 

Benjamin  K.  Phelps,  district-attorney,  for  defendant  in 
error.  The  juror  objected  to  was  competent.  The  opinioa 
he  had  formed,  however  well  settled,  was  not  one  which 
would  disqualify  him  as  a  juror.     {0'B?'ie7i  v.  The  People^. 

36  N.  Y.,  2-76;  Lowenberg  v.  The  People,  27  id,,  336; 
Payne  Y,  State,  3  Humph.  [Tenn.],  375;  Lohman  v.  The 
People,  1  N.  Y.,  379;  People  v.  Allen,  43  id.,  28.)  There 
was  no  error  in  admitting  the  confession  of  the  prisoner  to  the 
officer.  {People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y.,  182, 
191;  People  v.  Ratoe,  4  Parker,  259;  Brewster^ s  Case,  7 
Vt,  118;  Daw's  Case,  18  Pcnn.  St. ;  Fx  parte  ScoU,  9 
Barn.  &  Co.,  446;  People  v.  Rogers,  18  N.  Y.,  9;  People  v. 
Wentz,  37  id.,  303;  People  v.  Rodundo,  44  Cal.,  538.)  The 
circumstances  preceding  the  confession  of  Balbo  were  not 
such  that  it  ought  to  have  been  rejected,  as  probably  untrue 
and  it  was  therefore  properly  admitted.     {People  v.  WenJtz^ 

37  N.  Y.,  309.) 

Andrews,  J.  The  plaintiff  in  error  was  convicted  at  the 
New  York  Oyer  and  Terminer  held  in  December,  1879,  of 
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murder  in  the  first  degi-ee  in  killing  Maria  Dichaco  Balbo, 
his  wile,  by  stabbing  her  in  the  neck  with  a  knife  on  the  night 
of  Septeml)er  30,  1879.  The  prisoner  alleges  two  grounds 
of  error,  first  that  the  court  improperly  overruled  his  chal- 
lenge of  Edward  H.  Betts  one  of  the  juroi's  in  the  case,  and 
second,  in  admitting  in  evidence  the  prisoner's  confession 
made  to  a  police  officer  while  the  latter  held  him  in  custody, 
under  the  circumstances  which  will  be  stated  hereafter. 

1.  The  jiuror  Betts  was  challenged  by  the  prisoner  for  prin- 
cipal cause,  and  was  examined  in  su})port  of  the  challenge 
which  was  overruled,  and  the  juror  was  thereupon  challenged 
by  the  prisoner  for  favor.  The  juror  was  further  examined 
on  the  challenge  for  favor,  which  was  also  overruled  by  the 
court  and  the  prisoner  excepted*  The  juror  on  his  examina- 
tion in  chief  testified  in  substance,  that  he  i*ead  at  the  time 
in  a  pewspaper  an  account  of  the  murder  and  that  he  was  of 
impression  that  the  account  he  read  was  the  report  of  the  tes- 
timony taken  before  the  coroner's  inquest  and  that  he  had 
not  talked  the  matter  over  with  any  person.  In  answer  to 
a  leading  question  put  to  him  by  the  pnsoner's  comisel  he 
said  that  he  formed  at  the  time  a  positive  and  clearly  marked 
opinion  in  respect  to  the  guilt  or  innocence  of  the  accused 
which  opinion  was  still  in  his  mind,  and  that  it  would  require 
strong  evidence  to  remove  the  opinion  he  then  entertained. 
The  prisoner  was  an  Italian,  and  the  juror  in  answer  to  a  ques- 
tion whether  he  had  any  prejudice  in  favor  of  or  against  the 
Italians  as  a  race  said  :  *'  that  it  was  a  race  that  he  was  not 
particularly  fond  of,  and  did  not  think  much  of,  judging  from 
those  we  have  here."  On  his  cross-examination  by  the  dis- 
trict-attorney the  juror  said  that  he  read  the  newspapers  every 
day  and  read  the  account  of  this  murder  in  the  same  way  he 
read  other  items ;  that  he  took  no  particular  interest  in  the 
case  ;  that  he  did  not  know  any  of  the  parties  connected  with 
the  transaction,  and  had  no  knowledge  of  the  circumstances 
except  as  he  had  read  them  at  the  time ;  that  if  a  statement  in 
the  papera  was  contradicted  in  the  next  day's  papers  he  believed 
the  contradiction ;  that  his  impression  in  the  case  was  based  on 
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the  assumption  that  things  reported  are  probably  true  ;  that 
he  did  uot  make  a  great  deal  of  distinction  between  an  opin- 
ion and  au  impression  ;  that  he  should  call  an  opinion  of  the 
truth  oi  falsity  of  a  statement  he  saw  in  a  newspaper  an  im- 
pression, if  he  read  it  casually  and  it  slipped  out  of  hismmd* 
and  is  afterwards  revived ;  that  he  did  not  know  tliat  he 
had  anythmg  more  than  that  in  his  mind  about  this  case ; 
that  he  did  not  know  what  the  defense  was,  and  that  all  he 
remembered  was  that  a  man  killed  his  wife  in  Rose  street. 
The  juror  on  his  examination  on  the  challenge  for  principal 
cause  said  that  he  was  not  conscious  of  having  any  impression 
which  would  prevent  his  acting  fairly  and  impartially  in  the 
<3ase,  and  thslt  he  had  no  doubt  that  he  could  give  a  verdict 
upon  the  evidence  without  being  influenced  or  biased  by 
any  opinion  he  had.  At  the  conclusion  of  his  examination 
by  counsel  on  the  challenge  to  the  favor,  the  jurof  in 
response  to  questions  of  the  court  said  that  he  did  not  sup- 
pose that  any  opinion  he  had  would  bias  influence  or  pre- 
judice him  in  any  manner  in  the  consideration  of  the  evi- 
dence ;  that  he  believed  it  would  not,  and  that  he  could 
give  full  weight  and  efl^ect  to  the  evidence  the  same  as  though 
he  had  no  opinion.  The  record  states  that  the  court  there- 
upon *^  from  observation  of  the  appearance  of  the  juror,  his 
•age,  intelligence,  his  manner  on  the  stand,  and  his  answers 
to  questions,  found  that  he  was  fair,  impartial  and  unpreju- 
diced and  held  the  challenge  not  true,"  and  he  was  there 
upon  sworn  as  a  juror. 

In  determining  the  question  whether  the  court  erred  in 
overruling  the  challenges,  it  is  important  to  bear  in  mind  the 
changes  which  have  been  wrought  by  the  acts  chapter  475,  of 
the  Laws  of  1872,  and  chapter  427,  of  the  Laws  of  1873,  in 
respect  to  the  legal  sufficiency  of  certain  causes  of  challenge 
to  juroi's,  and  in  respect  to  the  [>ower  of  the  court  on  appeal 
to  review  the  decision  of  the  trial  court  in  allowing  or  over- 
ruling challenges.  Prior  to  these  statutes  it  was  the  estab- 
lished rule  that  a  fixed  and  settled  opinion  of  the  guilt  or 
innocence  of  a  prisoner  was  a  good  cause  of  principal  chal- 


1880.]  Balbo  9.  The  Pboi^b.  49S 

Opinion  of  the  Court,  per  Akdbbws,  J. 

lenge  and  operated  in  law  aa  a  disqualification  of  a  juror, 
and  it  was  held  not  to  be  material  how  or  upon  what  evi* 
dence  the  opinion  was  formed,  provided  it  was  fixed  and 
definite,  nor  was  the  disqualification  removed,  although  the 
juror  should  state  upon  his  oath  that  he  believed  he  could 
decide  the  case  fairly  and  impartially  upon  the  evidence 
without  bias  or  prejudice  from  the  opinion  he  had  previously 
formed.  {Ex  parte  Vermilyea^  6  Cow.,  555;  People  v^ 
Mather,  4  Wend.,  232;  Freeman  v.  People^  4  Denio,  9; 
Cancend  v.  People,  16  N.  Y.,  501.)  The  law,  said  Maroy, 
J.,  in^  People  v.  Mather,  *'  attaches  the  disqualification  to 
the  fact  of  forming  and  expressing  an  opinion,  and  does 
not  look  beyond  to  examine  the  occasion  or  weigh'  the 
evidence  on  which  the  opinion  is  founded."  The  rule 
that  an  opinion  formed  by  a  juror  upon  the  guilt  or  inno* 
cence  of  a  prisoner  operated  as  a  disqualification,  was  based 
upon  the  theory  that  such  a  prepossession  of  the  mind 
was  inconsistent  with  the  exercise  by  the  juror  of  a  free 
and  impartial  judgment  of  the  case  upon  the  evidence, 
and  the  declaration  of  the  juror  that  he  believed  he  could 
decide  the  case  uninfluenced  by  his  previous  opinion,  was 
held  not  to  remove  the  objection,  for  the  reason  assigned  by 
Ch.  J.  Marshall  (1  Burros  Trial,  416),  that  "the  law  will 
not  trust  him.''  But  it  was  held  in  many  cases  before  the 
recent  statutes,  that  a  hypothetical  opinion  or  an  impression 
simply  of  the  guilt  or  innocence  of  the  prisoner  derived 
from  rumor  or  from  reading  newspaper  accounts  of  the 
tn^isaction  was  not  a  cause  of  principal  challenge,  but  the 
fact  might  be  considered  by  the  triers  on  a  challenge  to  the 
favor,  and  their  decision  on  the  question  of  indiflerency  wa& 
final  and  not  the  subject  of  review.  {BocUne  v.  People,  1 
Denio,  281;  People  y.  Honer/man,  3  id.,  121;  Freetnany. 
People,  4  id.,  9;  QBinen  v.  People,  36  N.  Y.,  279;  People 
V.  Thompaon,  41  id.,  1.) 

The  act  6f  1872  was  a  clear  departure  from  the  law 
governing  challenges  for  cause  as  it  had  been  previously 
declared  by  the  courts.      It  abrogates  the  rule  that  the 
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formation  or  expression  by  a  proposed  juror  of  an  opin* 
ion  of  the  guilt  or  innocence  of  the  accused  is  j>er  se 
a  disqwilificntion,  and  sufficient  in  law  to  sustain  a  chal- 
lenge for  principal  cause.  The  act  declares  that  ^*the 
previous  formation  or  expression  of  an  opinion  or  impression 
in  reference  to  the  circumstances  upon  which  any  criminal 
action  at  law  is  based,  or  in  reference  to  the  guilt  or  inno- 
cence of  the  prisoner,  or  a  present  opinion  or  impression  in 
reference  thereto,  shall  not  be  a  sufficient  ground  of  chal- 
lenge for  principal  cause,  to  any  person  who  is  otherwise 
legally  qualified  to  serve  as  a  juror  upon  the  trial  of  such 
action,  provided  the  person  proposed  as  a  juror,  who  may 
have  formed  or  expressed,  or  has  such  opinion  or  impression 
as  aforesaid,  shall  declare  on  oath  that  he  yerily  believes 
that  he  can  render  an  impailiial  verdict  according  to  the 
evidence  submitted  to  the  jury  on  such  trial,  and  that  such 
previously  formed  opinion  or  impression  will  not  bias  or 
influence  his  verdict ;  and  provided  the  court  shall  be  satis- 
fied that  the  person  so  proposed  as  a  juror  does  not  entertain 
such  a  present  opinion  as  would  influence  his  verdict  as  a 
juror."  The  act  of  1873,  passed  the  following  year  makes 
a  further  change  in  the  previous  law,  by  making  all  chal- 
lenges triable  by  the  court,  and  confers,  as  was  held  in  The 
People  V.  TJiomas  (67  N.  Y.,  218)  upon  an  appellate  tri- 
bunal the  right  to  review  upon  the  facts  the  determination  of 
the  trial  court. 

It  cannot  be  denied  that  the  act  of  1872  proceeds  upon  a 
different  theory  from  that  upon  which  courts  and  Judges 
have  acted  in  the  decisions  to  which  we  have  referred.  It 
does  not  deny  the  principle  which  has  its  foundation  in  natu- 
ral justice  that  jurors  upon  whose  verdict  may  depend  the 
lives  or  liberty  of  individuals  accused  of  crime,  should  be  im- 
partial and  free  from  any  existing  bias  which  may  influence 
their  judgment.  The  language  of  Lold  Coke,  often  quoted, 
"  that  the  juror  must  stand  indifferent  as  he  stands  unsworn," 
expresses  a  rule  of  justice,  as  well  as  a  rule  of  law.  But  the 
statute  of  1872  assumes  that  a  man  may  be  a  fair  and  impar- 
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tial  juror  although  he  has  an  opinion  of  the  guilt  or  inno- 
i^ence  of  the  accused  and  that  it  is  possible  that  he  may 
notwithstanding  be  able  to  set  aside  and  disregard  such 
opinion,  and  weigh  the  evidence  and  determine  the  question 
of  guilt  or  innocence  independently  thereof,  .and  uninfluenced 
thei*eby.  It  is  not  for  the  court  to  pass  upon  the  correctness 
of  this  assumption.  But  I  am  not  prepared  to  say  that  it 
is  contrary  to  human  experience  or  the  principles  of  mental 
philosophy  or  that  it  may  not  frequently  happen  that  per- 
sons who  have  formed  opinions  of  the  guilt  of  an  accused 
pei-son  from  reports  or  statements  verbal  or  written,  may 
not  as  jurora  lay  aside  their  preposses'sions,  and  not  only 
honestly  and  conscientiously  endeavor  to  hear  and  decide 
the  case  upon  the  evidence  alone,  but  be  able  in  fact  to 
divest  themselves  of  the  influence  of  their  previous  opinions. 
It  may  I  think  be  safely  affirmed  that  the  consciousness  of 
such  prepossessions  would  in  mjuiy  cases,  induce  on  the  part 
of  jurors  a  more  cautious  consideration  and  a  more  charitable 
cotistruction  of  the  evidence  against  the  prisoner.  The  act  of 
1872  however,  makes  the  court  the  ultimate  judge  upon  this 
question.  If  the  juror,  on  being  challenged  for  principal  cause, 
discloses  on  his  examination  that  he  has  a  fixed  and  definite 
opinion  in  the  case  on  the  merits,  and  nothing  further  is 
shown,  then  the  rule  of  law  which  existed  prior  to  the 
statute  of  1872  applies,  and  the  court  would  be  bound  as 
matter  of  law  to  reject  him  as  incompetent.  But  if  in 
addition  he  states  upon  oath  that  he  believes  he  can  render 
an  impartial  verdict  on  the  evidence,  and  that  such  previ- 
ously formed  opinion  will  not  bias  or  uifluence  him  as  a  juror, 
the  question  of  his  competency  is  then  to  be  determined  by 
the  court  as  a  question  of  fact.  In  determining  the  question 
the  declaration  of  the  juror  is  to  be  considered,  but  it  is  not 
controlling.  But  the  decision  of  the  trial  judge  is  subject  to 
the  supervisory  jurisdiction  of  the  court  upon  appeal,  and 
the  appellate  tribunal  in  reviewing  it,  is  bound  to  say  on  it-s  • 
own  responsibility  upon  a  fresh  examination  of  the  evidence, 
giving  due  weight  to  the  circumstance  that  the  trial  judge 
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had  the  juror  before  him,  whether  in  its  judgment  the  ques- 
tion of  fact  was  properly  decided.  In  reviewing  the  decis- 
ion of  the  trial  judge  no  certain  rule  can  be  laid  down  by 
which  the  appellate  court  is  to  be  guided.  The  deteimina- 
tion  of  the  question  pi*esented  must  depend  in  a  great 
measure  upon  the  circumstances  of  the  particubir  case. 
The  cardinal  rule,  that  the  accused  is  entitled  to  be  tried  by 
a  fair  and  impartial  jury,  is  always  to  be  borne  in  mind. 
There  may  be  cases  where  the  opinion  of  the  jui'or  has  been 
formed  under  circumstances  which,  in  the  judgment  of  all 
reasonable  men,  will  prevent  him  however  conscientious  he 
may  be,  from  judging  and  deciding  the  case  irrespective  of 
his  prepossessions.  The  case  of  a  juror  who  was  an  eye- 
witness to  the  transaction,  or  whose  opinion  was  formed 
upon  his  pei*sonal  knowledge  of  the  criminating  facts,  are 
examples.  The  circumstances  under  which  the  opmion  was 
formed,  its  strength,  the  fact  whether  the  juror  has  any  per- 
sonal feeling  against  the  prisoner,  or  exhibits  any  pride  of 
opinion  which  may  lead  him  to  give  too  little  or  too  much 
weight  to  evidence  in  favor  of  or  against  the  accused,  these 
and  many  other  considerations  will  enter  into  the  judgment 
of  the  court  in  passing  upon  the  question  of  the  juror's  com- 
petency. In  short,  under  the  statuteof  1872,  the  competency 
of  a  juror  who  has  formed  an  opinion  is  in  all  cases  a  ques- 
tion of  fact  and  not  of  law  when  he  makes  the  declaration 
specified  in  that  statute.  This  fact  is  to  be  determined,  in 
the  fii-st  instance  by  the  trial  judge,  and  afterwards  in  case 
of  appeal,  by  the  court  of  review. 

The  cases  of  The  People  v.  Thomas  (67  N.  Y.,  218), 
and  The  People  v.  Greenfield  (74  id.,  277),  illustrate  tl» 
function  of  this  court  in  reviewing  the  decision  of  the 
trial  judge  upon  challenges  to  jurora  under  the  acts  of 
1872  and  1873.  In  the  Thoniaa  Case  the  decision  of  the 
trial  judge  was  affirmed,  and  in  the  Greenfield  Qaae  hb 
decision  was  rcvci-scd.  The  opinion  of  the  juror  in  the 
Thomas  Case^  was  not  fixed  and  absolute,  but  was  h}rpo- 
thetical,  and  no  circumstances  wei-e  shown  which  created 
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any  cloubt  iipou  the  part  of  the  court  of  his  ability  to 
decide  the  case  upon  the  evidence  impartially,  without  bias 
from  his  previous  impression.  In  the  Greenfield  Case  there 
was  as  is  stated  in  the  opinion  no  question  of  law  involved, 
but  merely  a  question  of  fact,  viz.  :  whether,  upon  the  evi- 
dence and  surrounding  circumstances  the  jurors  Betts  and 
Jennings  were  fair  and  impartial  jurors.  The  case  had  been 
once  tried  and  the  jury  had  disagreed.  It  had  excited 
great  intei*est  in  the  community  where  the  crime  charged 
was  committed.  The  fact  that  there  had  been  a  felonious 
homicide  was  admitted.  The  question  to  be  tried  was 
whether  it  Was  committed  by  the  prisoner,  and  this  depended 
upon  circumstantial  evidence.  The  jurors  challenged  lived 
near  the  scene  of  the  murder.  They  had  heard  the  circum- 
stances of  the  crime  talked  about  and  had  read  parts  of  the 
published  testimony  on  the  first  trial  and  each  had  an 
impression  or  opinion  of  the  guilt  of  the  accused  which  it 
would  require  evidence  to  remove.  This  court,  upon  a 
review  and  consideration  of  the  facts  disclosed  in  that  case 
were  of  opinion  that  the  challenges  should  in  the  exercise 
of  a  discreet  and  careful  judgment  have  been  sustained,  and 
the  conviction  was  for  this  reason  reversed.  In  the  Thomas 
Case  this  court  was  of  opinion  that  the  decision  of  the  trial 
judge  on  the  challenge  was  justified  by  the  facts,  and  in  the 
Ghreenfield  Case  that  there  was  at  least  so  much  doubt  in 
respect  to  the  competency  of  the  jurors  challenged,  that 
the  challenges  should  have  been  sustained.  The  cases  are 
entirdy  haimonious  and  consistent,  the  court  upon  difierent 
facts  reaching  difierent  conclusions  in  the  respective  cases. 

In  the  case  now  before  us,  we  are  of  opinion  that  the 
challenges  to  the  juror*  Betts  were  properly  overruled. 
Such  opinion  as  he  had,  was  formed  without  reflection, 
upon  a  casual  reading  of  a  newspaper  report  of  the 
testimony  before  the  coroner  some  months  before  the 
trial.  He  evidently  had  no  personal  prejudice  against  the 
prisoner,  and  had  taken  no  particular  interest  in  the  case. 
The  opinion,  if  it  was  anything  more  than  an  impression, 
SiCKELS— Vol.  XXXV.        63 


498  Balbo  t>.  Thb  Pboplb.  [April, 

Opinion  of  the  Court,  per  Aitdrbwrt  J. 

was  a  hastily  formed  judgment  upon  statement*  which  he 
assumed  to  be  true  from  seeing  them  in  a  newspaper,  but 
there  was  apparently  no  such  pre-judgment  as  would  prevent 
him  as  a  juror  from  deciding  the  case  fairly  and  impartially 
upon  the  evidence.  The  statutes  of  1872  and  1873  were 
passed  to  facilitate  the  selection  of  jurors  which,  iii  some 
cases  was  attended  with  great  difficulty  and  delay  by  reason 
of  the  stringent  rule  which  had  obtained  as  to  the  disquali- 
fying effect  of  an  opinion  formed  in  the  case.  But  the  Legis- 
latm*e  did  not  intend  to  interfere  with  the  fundamental  right 
of  an  accused  person  to  be  tried  by  a  fair  and  impartial  jury. 
And  if  in  exercising  the  jurisdiction  and  powei*s  conferred 
by  these  statutes,  courts  and  judges  proceed  on  the  humane 
principle  of  the  common-law,  giving  to  the  prisoner  the  ben- 
efit of  a  reasonable  doubt,  there  will  be  little  difficulty  in  so 
administering  the  law  that  the  purpose  of  the  statute  will  be 
attained  without  subjecting  accused  persons  to  the  peril  and 
injustice  of  being  tried  by  prejudiced  jurora. 

The  fact  that  the  juror  may  have  had  some  prejudice  against 
the  ItaUan  race  was  not  we  think,  a  disqualifying  circumstance. 
An  opinion  that  the  prisoner's  character  was  bad  is  not  a 
ground  of  principal  challenge.  {People  v.  Lohman^  1  N.  Y., 
379;  People  v.  Allen,  43  id.,  28.)  The  fact  that  the  juror 
did  not  like  the  race  to  which  the  prisoner  belonged  was 
quite  too  inconclusive  to  justify  a  finding  that  he  was  incom- 
petent. 

2.  The  prisoner  on  the  night  of  the  murder  left  the  city 
of  New  York,  whei-e  he  resided  and  where  the  murder  was 
committed  and  went  to  Wheeling,  West  Virginia,  and  was 
followed  there  by  police  officei's  who  arrested  him  at 
that  place  on  the  second  day  after  the  homicide  without 
warrant  and  started  with  him  by  rail  for  New  York.  While 
upon  the  cars  and  before  reaching  this  State  the  prisoner 
made  a  confession  to  one  of  the  officers  having  him  in  charge 
to  the  effect  that  he  killed  his  wife,  **  that  she  did  not  like 
him,  and  that  he  gave  her  only  one  stab."  The  officer  to 
whom  the  confession  was  made  was  called  for  the  People 
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to  prove  the  confession,  and  the  evidence  was  objected  to  by 
the  prisoner  on  the  ground  that  at  the  time  it  was  made  he 
was  under  illegal  arrest,  and  that  the  confession  was  for  this 
reason  inadmissible.  The  objection  was  we  think  properly 
overruled.  It  was  affirmatively  shown  that  no  promises  were 
made,  or  threats  or  menaces  used  to  induce  the  confession. 
If  the  prisoner  was  in  legal  custody  at  the  time  the  con- 
fession was  made  it  is  not  denied  that  it  would  have  been 
admissible.  It  has  been  held  in  several  cases  in  this  court, 
that  a  confession  by  a  prisoner  is  not  to  be  deemed  involun- 
tary, or  made  under  duress,  because  made  when  he  was  in 
custody,  or  to  the  officer  who  has  him  in  charge.  {People 
V.  Rogers,  18  N.  Y.,  9;  People  v.  WerUz,  37  id.,  303.) 
We  perceive  no  principle  upon  which  it  can  be  held  that 
the  confession  if  otherwise  admissible  can  be  rejected  for  the 
reason  that  the  officer  to  whom  it  was  made  held  the  pris- 
oner in  custody  upon  an  invalid  process,  or  without  any 
process  or  lawful  right.  The  confession  if  voluntary  is 
■admissible  whether  made  to  an  officer  or  private  person. 
The  fact  that  the  arrest  was  illegal  has  no  relevancy,  if  the 
confession  was  voluntary.  The  People  are  not  precluded 
from  availing  themselves  of  a  voluntary  confession  because 
the  officer  or  person  to  whom  it  was  made  was  exercising 
an  illegal  restraint  over  the  prisoner  at  the  time. 

We  have  assumed  in  considering  this  question  that  the 
arrest  of  the  prisoner  under  the  circumstances  disclosed 
was  technically  illegal,  but  we  (Jo  not  decide  this  question. 
Conceding  that  the  removal  of  the  prisoner  from  West 
Virginia  was  an  act  in  violation  of  the  sovereignty  of  that 
State,  the  consideration  would  still  remain  that  a  felon  may 
be  arrested  without  warrant,  either  by  an  officer  or  private 
person,  for  the  purpose  of  bringing  him  to  justice.  {Holley 
V.  Mix,  3  Wend.,  350;  Burns  v.  Erhen,  40  N.  Y.,  463.) 
And  it  has  been  held  in  several  cases  that  a  prisoner  charged 
with  crime  is  not  entitled  to  be  discharged  on  the  gromid 
that  he  was  improperly  apprehended  in  a  foreign  jurisdic- 
tion and  brought  into  the  jurisdiction  where  the  crime  was 
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committed  and  where  the  application  for  his  discharge  waa 
made.  {Parker  v.  Rowe^  4  Parker  Cn  R,  253;  Ex  parte 
SooU,  9  B.  &  C,  446;  Daufs  Case,  18  Penn.  St,  37;  Brews- 
ter^s  Case,  7  Vt.,  118.) 

The  points  considered  are  the  only  ones  urged  by  the 
prisoner's  counsel.  The  case  was  presented  to  the  jury  in 
all  its  aspects  in  a  careful  charge  by  the  learned  judge  who 
presided  at  the  trial.  The  evidence  of  deliberation  although 
not  perhaps  conclusive,  was  we  think  sufficient  to  justify 
the  conviction.  There  is  no  error  disclosed  by  the  record, 
and  the  judgment  should  therefore  be  affirmed. 

All  concur.  Chuboh,  Ch.  J.,  and  Folger,  J.,  say  that 
as  thei'e  are  some  expressions  in  the  opinion  with  which  they 
do  not  agree,  while  concurring  in  the  main  argument,  they 
concur  in  the  result. 

Judgment  affirmed. 
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A  challenge  to  the  array  of  jurors  upon  a  criminal  trial  is  not  within  the 
provision  of  the  statute  (2  R.  S.,  731,  §  1),  which  declares  that  no  plea 
in  abatement  or  other  dilatory  plea  to  an  indictment  shall  be  received, 
unless  the  truth  thereof  be  proved. 

It  seems,  that  if  a  verification  of  the  challenge  is  required,  a  demurrer  to 
the  challenge  is  not  a  proper  way  to  raise  the  objection  of  want  of  verifi- 
cation. 

Here  irregularitieB  in  the  drawing  of  grand  and  petit  jurors  do  not  furnish 
a  ground  for  reversing  a  conviction,  unless  it  appears  that  they  operated 
to  the  injury  or  prejudice  of  the  prisoner. 

Upon  the  trial  of  an  indictment  for  murder  the  prisoner's  counsel  inter- 
posed a  challenge  to  the  array  of  jurors,  in  writing,  signed  by  the 
prisoner,  denying  the  peiformance  by  the  proper  officers  of  the  various 
acts  and  duties  imposed  upon  them  by  the  jury  law.  The  district- 
attorney  demurred  orally  to  the  challenge  on  the  g^und,  among 
others,  of  omission  of  the  prisoner  to  verify  the  same.  The  court  sus- 
tained the  demurrer  and  overruled  the  challenge.  The  jurors  were 
then  called,  and  all  who  answei-ed  to  their  names  wei-e  either  excused 
or  peremptorily  challenged,  except  three,  who  took  their  seats  in  the 
jury    box,  but  were  not  sworn.      Subsequently,  and  before  the  Jury 


1880.]  Cox  V.  The  Pboplb.  601 

StatemeDt  of  caae. 

were  Bwom,  the  court  announced  to  the  priaoner^s  oomiBel  that  it 
had  concluded  to  allow  him  to  renew  the  challenge,  and  to  accept  it 
without  a  verification,  and  upon  its  traverse  would  proceed  to  try  the 
iasues  raised  thereby ;  also  that  it  would  let  the  jurors  in  the  box  stand 
aside.  The  district-attorney  thereupon  offered  to  traverse  the  facta 
alleged  in  the  challenge,  if  renewed,  and  to  consent  that  the  jurors 
might  stand  aside.  The  prisoner's  counsel  declined  to  accept  the  offer 
of  the  court,  and  insisted  upon  going  on  with  the  trial ;  the  jury  waa 
thereupon  completed ;  two  of  the  jurors  who  sat  in  the  case  were  selected 
from  the  panel  to  which  the  challenge  waa  interposed.  Hdd,  that 
assuming  the  facts  alleged  in  the  challenge  constituted  in  law  a  good 
ground  of  challenge  to  the  array,  and  that  the  demurrer  was  erroneously 
sustained,  the  px*i8oner,  by  declining  to  accept  the  offer,  and  by  insisting 
that  the  trial  should  proceed,  precluded  himself  from  insisting  upon  the 
exception  to  the  ruling,  and  must  be  regarded  as  having  fibandoned  his 
challenge. 

Jt  seetnSf  that  where,  upon  the  trial  of  an  action,  either  civil  or  criminal, 
the  court  corrects,  or  offers  to  correct,  an  eironeous  ruling,  and  the 
party  againist  whom  it  was  made  refuses  to  consent  to  the  correc- 
tion, or  to  avail  himself  of  the  offer,  an  exception  to  the  ruling  will  not 
be  available  on  appeal,  provided  the  appellate  court  can  see  that  the 
acceptance  of  the  offer  would  have  relieved  the  pai*ty  from  any  actual  or 
possible  injury  in  consequence  of  the  erroneous  ruling. 

Jl  juror,  who  was  challenged  for  cause  and  for  favor,  on  being  examined 
by  the  prisoner's  counsel,  testified  that  he  had  read  of  the  case  and 
had  formed  a  decided  opinion  as  to  the  guilt  of  the  prisoner,  which 
would  require  evidence  to  remove,  and  that  if  sworn  aa  a  juror  he 
would  enter  the  jury  box  with  this  opinion.  On  his  examination  by 
the  district-attorney  he  testified,  in  substance,  that  his  opinion  waa 
formed  from  having  read  in  the  newspapers  accounts  of  the  trans- 
action ;  and,  among  other  things,  a  statement  pui*porting  to  be  a  con- 
fesaon  by  the  prisoner  of  the  crime ;  that  he  accepted  this  account 
as  true,  for  the  reason  that  he  had  read  nothing  to  the  contrary, 
and  that  he  believed  statements  in  the  newspapers,  which  were  not 
unreasonable,  until  they  were  contradicted,  and  in  that  sense  he  had  an 
opinion  of  the  g^iilt  of  the  prisoner ;  that  he  had  no  knowledge  whether 
the  statements  he  read  were  true  or  not,  and  that  his  opinion  was  a  con- 
tingent one,  based  on  the  supposed  truth  of  the  statements ;  that  he  had 
no  pride  of  opinion,  and  had  no  doubt  of  his  ability  to  set  ae&de  the 
opinion  he  had  on  entering  the  jury  box  and  to  decide  the  case  according 
to  the  evidence,  without  being  influenced  thereby,  or  by  what  he  had 
read,     ffeld^  that  the  challenges  Were  properly  overruled. 

The  specification  in  the  act  of  l^l*i  (chap.  333,  Laws  of  1876),  of  the 
cases  which  shall  be  deemed  murder  in  'the  firat  degi'ee,  does  not 
necessarily  require  a  change  in  the  form  of  an  indictment ;  and  a  con- 
"Action  under  a  common-law  indictment^  of  murder  in  the  first  deg^ree. 
Is  proper  where  the  offence  proved  is  brought  within  either  of  the 
.statutory  definitions. 
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Under  the  provision  of  said  act,  which  declares  the  killing  of  a  human 
hemgf  ''when  perpetrated  by  a  person  engaged  in  the  oommiasion  of  a 
felony,**  to  be  murder  in  the  first  degree,  an  intent  to  kill  is  not  a 
necessary  ingredient  of  the  crime ;  the  killing  if  done  by  the  accused 
while  engaged  in  the  commission  of  a  felony,  constitates  the  offence 
although  x:asual  and  unintentional. 

It  is  not  necessary,  therefore,  to  aver  an  intent  to  kill,  in  an  indictment 
charging  the  killing  to  have  been  done  while  the  accused  was  engaged 
in  the  commission  of  a  felony. 

An  indictment  is  good  in  form  which  describes  the  offence  in  the  language 
of  said  provision. 

It  MemBf  that  the  technical  words  **  malice  aforethought,**  essential  in  an 
indictment  for  murder  at  common-law,  are  not  necessary  in  an  indict- 
ment f]*amed  under  either  of  the  si>ecifications  contained  in  said  act  of 
1876. 

Evidence  of  confeeaons  made  by  a  prisoner  after  his  arrest  in  another 
State,  to  the  police  officer  making  the  aiTest,  when  not  induced  by  any 
promise  or  threat,  and  voluntary  on  his  part,  is  competent. 

It  is  not  sufficient  to  exclude  a  confession  by  a  prisoner  that  he  was  under 
arrest  at  the  lime,  or  that  it  was  made  to  the  officer  in  whose  custody 
he  was,  or  in  answer  to  questions  put  by  him,  or  that  it  was  made 
under  hope  or  promise  of  a  benefit  of  a  collateral  nature. 

Borne  of  the  counts  of  the  indictment  charged  that,  while  engaged  in  the 
conmiission  of  the  crime  of  grand  larceny,  the  prisoner  assaulted  the 
deceased,  and  "in  some  way  and  manner,  and  by  the  use  of  some 
means  and  instruments  to  the  jury  unknown,"  killed  her.  ffdd,  that 
a  conviction  under  these  counts  was  proper,  where  the  evidence  showed^ 
and  the  jury  found,  that  the  deceased  died  from  fright,  superinduced 
by  the  violence  of  the  prisoner ;  that  it  was  not  necessary  to  show  that 
the  actual  pei'sonal  violence  was  the  sole  and  immediate  cause  of  the 
death,  nor  was  it  necessary  to  allege  in  the  indictment,  that  the  death 
was  by  fright  occasioned  by  the  acts  of  violence. 

After  the  jury  had  been  charged,  that  if  they  believed  that  the  deceaseii 
died  from  fright,  and  not  from  any  violence  of  the  prisoner,  they  might 
acquit ;  his  counsel  requested  the  court  to  charge,  **  that  the  possibility 
of  death  by  natural  causes  must  be  excluded  by  the  circumstances  of 
murder  in  the  first  degree.**  The  court  revised  to  charge  other  than  it 
had  charged.  Sdd,  no  en-or  ;  that  the  possibility  of  death  from  any 
cause  other  than  the  act  of  the  prisoner  would  not  require  an  acquital» 
if  the  evidence  satisfied  them  l)eyond  a  reasonable  doubt,  that  such  act 
did  cause  the  death,  or  produced  the  fright  which  caused  it. 

(Argued  March  2, 1880 ;  decided  April  6,  1880.) 

Error  to  the  General  Term  of  the  Supreme  Com-t,  in  tfai^ 
first  judicial  department,  to  review  judgment,  affirming  a 
Judgment  of  the  Court  of  Greneral  Sessions,  in  and  for  the 
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city  and  county  of  New  York,  entered  upon  a  verdict,  con- 
yicting  the  plaintiff  in  error  of  the  crime  of  murder  in  the 
firsst  degree.     (Reported  below,  19  Hun,  430.) 

Most  of  the  material  facts  are  set  forth  sufficiently  in  the 
opinion. 

Upon  the  trial  certain  confessions  of  the  prisoner  were 
admitted  in  evidence  under  objection  and  exception. 

The  first  confession  was  made  at  the  station-house  in  Bos- 
ton to  the  police  officer  who  arrested  the  accused ;  it  was 
objectod  that  it  was  made  under  such  inducements  or  influ- 
ence iw  should  have  excluded  it.  The  watch  of  the  deceased 
had  been  found  upon  the  prisoner's  pei-son.  The  officer  then 
asked  him  where  the  rest  of  Mrs.  HulPs  jewelry  was.  The 
prisoner  replied  that  he  knew  nothing  about  Mrs.  Hull's 
jewelry.  Afterwards  the  officer  repeated  the  question,  and 
the  prisoner  said  :  **  Will  you  do  me  a  favor  ?"  The  officer 
replied  :  '*  I  will  if  I  can  ;  I  sympathize  with  you,"  or  "  I 
pity  you;"  **you  are  in  a  bad  fix."  The  prisoner  then 
requested  that  the  officer  would  send  his  clothing  and  things 
to  his  mother,  and  not  let  his  mother  know  that  anything 
had  happened  to  him.  The  prisoner  then,  in  answer  to 
a  question  put  by  the  officer,  who  asked  him  to  tell  about 
the  murder,  went  on  to  make  a  detailed  statement  of 
how  he  entered  the  house  and  what  he  did.  The  subsequent 
confessions  were  made  to  other  parties  ;  they  were  objected 
to  on  the  ground  that  they  were  made  after  the  supposed 
inducements  held  out  by  the  officer. 

WiUiam  F.  Howe,  for  plaintiff  in  error.  The  court  erred 
in  overruling  the  prisoner's  challenge  to  the  an-ay,  and  in 
rendering  judgment  for  the  People  upon  the  demurrer.  (3 
R.  S.,  §  75,  art.  2,  title  4,  chap.  2  [6th  ed.  j ;  Hofheimer  v. 
Campbell,  59  N.  Y.,  269;  Reeder  v.  Sayre,  70  id.,  180; 
Gardnei^  v.  Turner,  9  J.  R.,  260;  2  Tidd,  779;  Co.  Litt, 
158;  People  v.  McKay,  18  J.  R.,  212.)  The  court  erred  m 
overruling  the  challenge  to  the  favor  to  the  proposed  jurors, 
Dumahout  and   Howard,  and  m  permitting  them  to  be 
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sworn  as  jurora  in  this  case.  {Greenfield  v.  The  People,  74 
.N.  Y.,  277;  State  v.  Medlicoa,  1  Green  Crim.  L.  R,  227- 
240.)  The  mdictment  was  defective  in  foiling  to  charge  the 
killing  to  have  been  felonious  and  done  with  malice  afore- 
thought. (2  Hale,  184-187.)  It  \a  not  the  duty  of  coun- 
sel, upon  an  offer,  to  waive  an  exception.  {Furst  v.  Second 
Ave.  B.  R.  Co.,  72  N.  Y.,  646;  People  v.  McKay,  18  J. 
R,  212;  1  Archibold  Crim.  Pr.  and  Plead.,  86,  note  1; 
People  V.  Rector,  19  Wend.,  596;  People  v.  HammiU,  4 
Parker  Cr.Rep.,  223;  Wilsony.  People,  4  id.,  619;  CokeC. 
Inst.,  47;  Cooley^s  Blackstone,  book  4,  v.  2,  194;  3  lust.,  47, 
51;  1  Hale,  424,  425,  449:  1  Hawk,  P.  C,  c.  31,  ^  3;  Kely, 
127;  Fost.,257;  Plowd.,  261;  2  Hale,  186,  187;  Bradley  y. 
Banks,  Yelverton,  205;  Cmn.  v.  Gibson,  2  Va.  Cases,  70; 
Sarole  v.  Shte,  28  Miss.,  268;  Edwards  v.  Slote,  6  Cold. 
[Teun  ],  5;  Oom.  v.  Oliapman,  11  Cush.,  422;  B.  y.Jfichol- 
son,  1  East  P.  C,  346;  Mazle  v.  Cam.,  9  Leigh,  661; 
Wharton  on  Hom.,  §  809;  State  v.  Murdoch,  9  Miss.;  State 
V.  Gilbert,  24  Miss.  [3  JonesJ,  365;  Whai-L  Am.  Cr.  Law, 
book  1,  p.  175,  §  399;  1  Hale,  450,  466;  B,  v.  Olark,  Salk., 
377;  4  Black.,  307;  1  East  P.  C,  c.  5,  §§  116,  117,  pp. 
.345,  346;  2  Hale,  186;  Dias  v.  State,  7  Blackf.  Eep.,  20 

1  Waterman's  Archbold,  1,  86,  87;   2  Hawlt.,  c.  25,  §  110 

2  id.,  c.  25,  §§  110,  112;  2  id.,  c.  25,  §  61;  2  East  P.  C. 
21,  §  11,  p.  1033;  2  id.,  c.  21,  §  5,  p.  1033;  1  Bus 
sell   on   Crimes;    People  v.  Enoch.  13   Wend.,   159,   164 

White's  Case,  24  Wend.,  558,  559,  581;  Sullivan  v.  Pecple, 
1  Parker,  347,  354,  355;  Austin  [7  N.  Y.  Legal  Observer], 
117;  Cooley's  Blackstone,  book  4,  p.  198;  1  Russell  on 
Crimes,  ^  4,  538-543;  Whart.  Cr.  Law,  ^  399;  Wharton 
on  Homicide,  260;  Dorsey  v.  People,  2  Parker  Cr.  R.,  606; 
UN.  Y.,  120.)  The  court  erred  in  admitting  the  so-called 
confession  of  the  plaintiff  in  error.  (1  Greenl.  on  Ev.  [13th 
ed.],  %  219,  p.  256;  Phil,  on  Ev.,  401;  2  East  P.  C,  659; 
People  v.  Boies,  11  Cox  Crim.  Cas.,  686;  People  v.  McMa- 
hm,  15  N.  Y.,  385;  People  v.  Phillips,  42  id.,  200;  Roscoe'a 
Crun.  Ex.,  39;   Jeffords  v.  People,  5  Park.  C.  R.,  547; 
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1  Starkie  Ev.  [ed.  1824],  48.)  A  coiiunon-law  count  will 
not  sustain  a  conviction  for  murder  in  the  first  degree.  (2 
Hale,  183,  184;  Bacon's  Ab.  Indictment,  G.  1;  5  East, 
258;  4  Tenn.  Rep.,  268;  Lambert  v.  People,  9  Cpwen,  578; 
Waterman's  Archibold  [6th  ed.],  85;  2  Chitty's  Crim.  Law, 
171,  173,  281,  289;  People  y.  Wilber,  4  Park.,  19;  People 
T.  AUen,  5  Denio,  76;  Wood  v.  People,  9  Barb.,  678; 
JBriggs  v.  People,  8  id.,  547;  Wood  v.  People,  53  N.  Y., 
^11.)  The  coui*t  erred  in  refusing  to  charge  that  the  possi- 
bility of  death  by  natural  causes  must  be  excluded  by  the 
circfimstances  of  murder  in  the  firat  degree.  (3  Greenl.  on 
Ev.,  §  134;  Wills  on  Cir.  Ev.,  168;  2  Starkie  on  Ev.,  519- 
521  [6th  Am.  ed.].)  If  it  was  shown  that  the  deceased 
died  from  fright,  superinduced  by  the  acts  of  violence  of  the 
accused,  he  could  not  be  convicted  under  the  indictment. 
(1  IMo's  Pleas  of  the  Crown,  429;  1  Russell  on  Crimes, 
487,  488;  Wharton  on  Homicide,  §  3G8;  2  Hale's  Pleas  of 
the  Crown,  185,  186;  2  Ejist  Pleiis  of  the  Crown,  c.  5,  § 
107,  p.  341;  2  Hawkins'  Pleas  of  the  Crown,  c,  23,  §  34; 

1  Russell  on  Crimes,  556,  557.) 

Benj,  A".  Phelps,  for  defendant  in  eiTor.  The  court  com- 
mitted no  error  in  su.stuining  the  demurrer  to  the  special 
plea  or  challenge.  (3  R.  S.  [Bank's  6th  ed.],  1025,  ^  75; 
Frdery  v.  People,  2  Abb.  Ct.  of  App.  Dec,  229;  Ferris  v. 
People,  35  N.  Y.,  125;  Dolan  v.  People,  64  id.,  492.)  The 
most  culpable  irregularities  in  the  procuring  of  grand  and 
petit  juroi-s  offer  no  ground  for  reversing  a  conviction,  unless 
it  appeal's  that  the  defendant  was  in  fact  injured  and  preju- 
diced thereby.  {Ferris  v.  People,  35  N.  Y.,  125;  Friery  v. 
People,  2  Abb.  Ct.  of  App.  Dec,  229,  230;  Dolan  v.  Peo- 
ple, 64  N,  Y.,  485.  See,  also,  Reg.  v.  Gonraliy,  1  C.  &  D. 
C.  C,  56;  Reg.  v.  Fitzpatnck,  1  C.  &  D.,  513;  Commo.  v. 
Leppard,  6Serg.  &  R.  [Penn.],395;  People  v.  Gonzalez,  35 
N.  Y.,  49;  People  v.  McCann,  16  id.,  61;  Shorterv.  People, 

2  id.,  202;  People  v.  Bransby,  32  id.,  525.)  By  his  refusal 
to  accept  the  ofier  of  the  court  to  commence  the  trial  de  novo, 
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and  his  failure  to  protest  agaiusteuch  action,  the  prisoner  was 
estopped  from  claiming  any  advantage  from  the  original  error 
m  sustaining  the  demurrer,  if  there  was  one.  {People  v.  Stal- 
cifer,  6  Cal.,  405;  Barlow y.  State,  2  Black.  [Ind.],  114;  Bice 
V.  State,  16  Ind.,  298;  Stale  v.  Groame.  10  Iowa,  308;  Lisle 
V.  State,  6  Mo.,  426;  Comrno.  v.  Norfolk,  5  Mass.,  435; 
Stale  y,  Hoscall,  6  N.  H.,  360;  People  v.  Van  Blarcum,  16 
111.,  364;  Broion  v.  State,  52  Ala.,  345.  See  Legget  v. 
Bank  of  Pennsylvania,  7  Serg.  &  R.,  219.)  The  challenges 
to  the  juroi-s,  Dumahout  and  Howard,  were  properly  over- 
ruled. {Thomas  v.  People,  67  N.  Y.,  218,  220,  222;  People 
V.  Honeyinan,  3  Denio,  121;  Lohman  y.  People,  1  N.  Y., 
379;  Phelps  v.  People,  72  id.,  334;  Stokes  y.  People,  53  id., 
173;  Greenfield  y.  People,  74  id.,  277;  Costigan  v.  Cuyler^ 
21  id.,  134;  Sanchey  v.  People,  22  id.,  147;  OBrien  v. 
Peqp/e,  36 id.,  276;  /Stot(pv.  Comma,  74Penn.,  458;  OMara 
v.  Commo.,  75  Penn.  St.,  427;  Ortwein  v.  Commo,,  76  id.- 
426;  Curley  v.  Commo.,  84  id.,  156;  i?ea:  v.  Edmortdset  ah, 
4  Barn.,  Aid.,  492;  Blake  v.  MiUspaugh,  1  J.  R.,  316; 
Durell  V.  Moshei\  8  id.,  445;  Jfa/y  Biley*s  Gases,  1  City 
Hall  Rec,  24;  Milligan  and  Wekhmmis  Case,  6  id.,  69; 
People  V.  Puller,  2  Park.  Cr.  Rep.,  16;  People  v.  Johnson, 
2  WhelL,  Cr.  Cas.,  369;  Ex  parte  Vermilyea  et  al,  6  Cow., 
554;  People  v.  Mather,  4  Wend.,  229;  Bogers  v.  Bogers, 
14  id.,  132;  People  v.  Bodine,  1  Denio,  281;  Freeman  y. 
People,  4  id.,  9,  34;  People  v.  Knickerbocker,  1  Park.,  302; 
Cancemi  v.  People,  16  N. "  Y.,  503;  /Sifcn^^  v  People,  4  Park., 
109,  132;  Sanchey y. People,  4  id.,  535;  Lowenbergy.  Peo- 
ple, 27  N.  Y.,  342;  48  Barb.,  275;  36  N.  Y.,  279;  Peopfe  v. 
Thompson,  41  id.,  5;  Peopley.  Mallon,  3  Lans.,'233;  People 
v.  ^Z/en,  43  N.  Y.,  33;  J/ani-e  v.  Peopfe,  17  Hun,  414; 
Pemfer  v.  People  18  id.,  560;  Jackson  v.  Comm.,  23  Grat. 
[Va.],  927;  Plummer  v.  Peq/;fe,  74  111.,  363;  State  y.Jolin- 
ston,  1  Walk.  [Miss.],  396,  399;  /S^a^e  v.  JOome,  10  Ired., 
469;  Peopfe  v.  Brotherton,  47  Cal.,  396;  ^a/e  v.  Benton, 
2  Dev.  &  Bat.,  196;  /^^a^€  v.  Laiorence,  38  Iowa,  54;  Alfred 
et  oL  y.  State,  2  Swan  [Tenn.],  581;  State  y.  ElHhgtorh 
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7  Ii'ed.,  61;  Statev.  Oatrandei^  18  Iowa,  451;  Leach  w.  People^ 
53111.,  317;  Coopery.  State,  16  Ohio  St.,  328;  Statey.  Kings- 
bury,  58  Me.,  245;  Rice  v.  Stale,  7  Ind.,  336;  Gold  Mining 
Co.  y.  Bank\  96  U.  S.  Sup.  Ct.,  462;  Ohwtfa  Case,  8  Grat., 
606;  Lee  v.  State,  45  Miss.,  119;  Moran  v.  Com,,  9  Leigh., 
651;  Curry  v.  State,  5 Neb.,  413;  Statey.  Williams,  3  Stew. 
[Ala.],  454;  State  v.  Caulfteld,  23  La.  Ann.,  148;  State  v. 
>Fi&on,  38  Conn.,  137;  Smith  v.  Cbmm.,  7  Grat,  69G; 
State  V.  JJforea,  2  Ala.,  275;  Statey.  Ward,  1  La.  Ann.,  68(5;. 
Fahnestock  v.  /Sifa/e,  23  lud.,  236;  N^oe  v.  /S/a^e,  4  How. 
[Miss.],  331;  Baldwin y.  State,  12  Mo.,  225;  Statey.  liomain, 
llNev.,  107;  McGh^gg y. State, ^B\ach{,,  105-,  Statey. Pike, 
49N.H.,407;  Gardner y.  People,  iIl\.,S8]  Smit/iy.Uames, 

4  id.,  77;  Baxter  v.  People,  8  id.,  376;  Hart  v.  State,  67 
Ind.,  102;  Commo.  v.  TFei^^er,  5  Cush.,  297;  State  v.  -Bo^ie, 
7  Jones  [N.  C],  421.)  There  was  no  error  in  admitting  the 
prisoner's  confessions.  (Joy  on  Confes.,  §  13;  Taylor  on  Ev., 
1,  §  803;  Bex  v.  Green,  6  Car.  &  Payne,  655;  Bex  v.  Lloyd, 
6  id.,  393;  State  v.  WentwoHh,  37  N.  H.,  218;  Beg.  v. 
Boawell  et  al,  1  Car.  A  Mars.,  584;  State  v.  Ta^ro,  50  Vt., 
483;  Com.  v.  Knapp,  9  Pick.,  496;  People  v.  McMahon, 
15  N.  Y.,  384;  People  y.  Wentz,  37  id.,  309;  Jfeyijr  v. 
j9to^6,  19  Ark.,  160.)  The  court  correctly  charged  that  if 
the  deceased  died  from  fright  caused  by  the  violence  of  the 
prisoner,  he  could  properly  be  convicted  under  the  indict- 
ment of  murder  in  the  fii-st  degree.  (1  Hale  PI.  Cr.,  428; 
2  Bish.  Crim.  Law,  ^  639  [6th  ed.];  7  Gray,  585;  2  Allen, 
136;  Com.  v.  Green,  1  Ashm.  [Penn.],  289;  Bexy. Martin. 

5  Car.  k  Payne,  128;  Bex  y.  Webb,  1  Mood,  k  Rob.,  405; 
Beg.  V.  Holland,  2  id.,  351;  Stale  v.  Moi^ea,  2  Ala.  fN.  S.], 
275;  Beg.  v.  Haines,  2  Car.  k  Ker.,  368;  Beg.  v.  Long- 
bottom,  3  Cox  C.  C,  439;  Comm.  y.  McPike,  3  Cush.,  187; 
McAllister  v.  State,  17  Ala.,  434;  Beg.  v.  Murton,  3  Fost. 
k  Fin.,  492;  Stale  y.  Muiphy,  33  Iowa,  270;  Kee  v.  State, 
28  Ark.,  155;  People  v.  ^i  i^ia^,  48  Cal.,  61;  Kelly  y. 
Stale,  53  Ind.,  311;  Knickerbocker  y.  Tlie  People,  43  N.  Y., 
177;  Bloomer  v.  The  People,  1  Abb.  [Ct.  of  App.,  Dec.]> 
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146;  chap.  333,  Laws  of  1876,  p.  318;  2  R.  S.  [1st  ed.],  627; 
Laws  1860,  p.  712,  chap.  410;  Laws  1862,  p.  368,  chap.  197; 
Buely.  Peoph,  18  Huu,  487;  Com.  v.  Webster,  5  Cush., 
323;  State  y.  Williams,  7  Jones  [N.  C],  446;  People  v. 
Oramn,  34  CaL,  200;  State  v.  Verrill,  64  Me.,  408;  State 
V.  Parker,  65  N.  C,  453;  State  v.  Burke.,  54  N.  H.,  92; 
Kennedy  v.  People,  39  N.  Y.,  245;  People  v.  'thompson,  41 
id.,  1;  Keefe  v.  People,  40  id.,  348;  While  v.  Comnio.,  6 
Bmg.  [Peiiii.],  179;  Fuller  y.  State,  1  Blachf.  [lud.],  63; 
Wicks  V.  Coinmo.,  2  Brock.  [Va.],  387;  Mitdiell  V:  /^ate, 
5  Yerg.  [Tcnn.],  340;  S.  C,  8  id.,  514;  Oam.  v.  Flana- 
gan, 7  Watts  &  Ser.  [Peiiii.],  415;  Hinesy,  State,  8  Hump. 
[Tenii.],  597;  Oehrhe  v.  State,  13  Texas,  568;  TFo//  v. 
State,  18  id.,  682;  Livingston  v.  (Jommo.,  14  Grat.  [Va.], 
592;  Comma,  v.  Gardner,  11  Gray  [Mass.],  438;  People  v. 
Dolan,  9  CaL,  576;  Commo.  v.  Desmarteau,  16  Gray  [Mass.], 
11;  G^reen  v.  Commo.,  12  Allen  [id.],  170;  Fi%  v.  /Sltoto,  6 
Cold.  [Tcnn],  5;  J/c^da;rw  v.  /S^a^e,  25  Ark.,  405;  State 
V.  P/Ae,  49  N.  H.,  399;  State  v.  T/iompson,  12  Nev., 
140.) 

Andrews,  J.  This  is  a  writ  of  error,  brought  to  i-eview 
the  conviction  of  the  plaintiff  in  error,  in  the  Court  of  Gen- 
•eral  Sessions  of  the  city  and  county  of  New  York,  of  the 
'Crime  of  murder  in  the  first  degree,  in  killing  one  Jane  De 
Forrest  Hull,  on  the  11th  day  of  June,  1879. 

The  general  facts  are  that  the  prisoner,  during  the  night- 
time, burglariously  entered  the  house  of  the  deceased,  and 
while  engaged  in  stealing  jewelry  and  other  property  in  her 
bedroom  awakened  the  deceased,  and  thereupon  the  prisoner 
went  to  the  bed  where  the  deceased  was  lyhig,  and  a  struggle 
ensued  between  them.  The  next  morning  the  deceased  was 
found  lying  upon  the  bed  dead.  Her  limbs  and  arms  were 
tied ;  there  were  bandages  about  her  eyes  and  over  the 
mouth,  and  a  dress  was  wound  around  her  neck.  Her  face 
and  hands  were  discolored,  and  there  was  an  ap^)earance  as  of 
foam  having  issued  from  her  moutb.     The  trunk  of  *th« 
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deceased  which  was  in  the  room  where  she  slept  had  beei> 
opened  and  many  of  the  articles  which  she  was  accustomed 
to  keep  in  it  lay  scattered  about  the  floor.  A  watch  and 
chain  and  several  articles  of  jewelry  belonging  to  the 
deceased  were  missing.  The  prisoner  was  arrested  in  Boston 
a  few  days  after  the  homicide,  and  the  watch  and  some  of 
the  articles  of  jewelry  were  found  upon  his  person,  and  with 
trifling  exceptions  all  the  missing  jewelry  was  traced  to  his- 
possession.  Various  questions  were  raised  and  exceptions 
taken  by  the  prisoner's  counsel  on  the  ti*ial,  and  we  shall 
proceed  to  state  the  conclusions  we' have  reached  upon  the 
points  to  which  the  prisoner's  counsel  has  called  our  atten- 
tion. 

I^rsL  The  prisoner's  counsel,  at  the  commencement  of  the^ 
trial  interposed  a  challenge  in  writing  signed  by  the  prisoner 
but  not  verified,  to  the  array  of  juroi-s,  which  recited  tho 
varioussteps  and  proceedings  prescribed  by  statute  to  be  taken 
by  the  commissioner  of  jurors  and  other  officers  in  the  city  of 
New  York,  in  the  preparation  of  jury  lists  and  the  selection 
and  drawing  of  jurors  for  the  courts  in  that  city  and  it  then 
proceeded  to  negative  seriatim  the  performance  by  the  offi- 
cers of  the  various  acts  and  duties  imposed  upon  them  by 
the  jury  law.  The  district-attorney  demurred  orally  to  the 
challenge,  on  the  grounds  among  others,  of  informality  of 
the  statement  of  the  matters  alleged  in  the  challenge,  and 
the  omission  of  the  prisoner  to  verify  the  same.  The  court 
sustained  the  demurrer  and  overruled  the  challenge,  and  the 
prisoner  excepted.  The  jurors  were  then  called,  and  all  who 
answered  to  their  names  were  either  excused  or  perempto- 
rily challenged  except  three  who  took  their  seats  m  the 
jury  box,  but  were  not  at  this  time  sworn  as  jurors.  The 
original  panel  having  been  exhausted,  a  second  panel  \^as 
drawn,  and  all  the  jurors  who  appeared  except  four 
were  in  like  manner  excused  or  peremptorily  challenged 
and  the  four  not  excused  or  challenged  likewise  took  their 
seats  in  the  jury  box  unsworn.  At  this  stage  of  the  pro- 
ceedings the  court  adjourned  for  the  day.     On  the  fol* 
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lowing  morning  at  the  opening  of  the  court,  the  judge 
itnnouQced  to  the  prisoner's  counsel  that,  on  more  maturo 
consideration  he  had  concluded  to  allow  the  counsel  to 
renew  the  challenge  and  to  accept  it  without  a  verification, 
and,  upon  its  traverse  by  the  district-attorney  the  court 
would  proceed  to  try  the  issues  raised  thereby  and  further 
stated  that  if  necessary  the  case  could  be  commenced  over 
again,  and  that  the  court  would  let  the  seven  jurors  in  the 
box  who  had  not  been  swprn  stand  aside.  The  district- 
attorney  thereupon  offered  to  traverse  the  facts  alleged  in 
the  challenge  if  renewed,  and  to  consent  that  the  seven  jurore 
might  stand  aside.  The  prisoner's  couusel  insisted  that  it 
was  too  late  to  remedy  the  error  if  any  had  been  committed, 
and  in  answer  to  a  question  whether  he  objected  to  accept- 
ing the  offer  of  the  court,  and  insisted  upon  going  on  with 
the  trial,  replied  that  ho  did.  The  challenge  not  being 
renewed,  the  •  drawing  of  the  jury  was  completed,  and  two 
of  the  jurors  who  sat  in  the  case  were  selected  from  the 
panel  to  which  the  challenge  was  interposed,  and  the  remain- 
der from  an  extra  panel  to  which  the  prisoner  made  no 
objection. 

The  challenge  was  not  a  plea  to  the  indictment,  and  was 
not  within  the  statute  (2  R.  S.,  731,  §  1),  which  declares 
that  no  plea  in  abatement  or  other  dilatory  plea  to  an 
indictment  shall  be  received  by  any  court  unless  the  party 
offering  such  plea  shall  prove  the  truth  thei-eof  by  affidavit 
or  other  evidence.  We  are  not  aware  of  any  rule  of  law 
which  requires  the  verification  of  a  challenge  to  the  array 
before  it  shall  be  received  and  if  any  such  rule  exists,  a 
demurrer  which  admits  the  facts  alleged,  would  not  seem  to 
be  a  proper  way  to  raise  the  objection,  of  want  of  verifica- 
tipn. 

It  is  strenuously  insisted  by  the  counsel  for  the  People  that 
the  demurrer  was  well  taken  for  the  reason  that  the  challenge 
while  it  negatives  the  doing  of  the  various  acts  and  things 
required  by  the  jury  law  to  bo  done  by  the  various  officials 
at  the  precise  time,  or  in  the  exact  mode  pointed  out  by  the 


18800  Cox  V.  Thb  People.  511 

opinion  of  the  Coui*t,  per  Andbbw8»  J. 

statute,  nevertheless  does  not  exclude  the  inference  that  they 
were  in  &ct  done,  although  not  in  strict  conformity  with  the  . 
statutory  directions.  It  is  well  settled  that  mere  irregularities 
in  the  drawing  of  gi*and  and  petit  jurors,  is  not  a  ground  for 
reversing  a  conviction,  unless  it  appears  that  they  operated  to 
the  injury  or  prejudice  of  the  prisoner.  {Friery  v.  The  People, 
2  Keyes,  425;  Fennsw.  The  People,  35  N.  Y.,  125;  Dolanx. 
The  People,  64  id.,  485.)  We  deem  it  unnecessary  to  exam- 
ine critically  the  averments  in  the  challenge  to  the  array  to 
determine  whether  they  are  obnoxious  to  the  objection  sug- 
gested, or  were  consistent  with  the  fact  of  a  substantial  com- 
pliance with  the  directions  of  the  statute,  or  whether  the 
averments  disclose  such  a  departure  therefrom  in  funda- 
mental and  essential  particulars,  as  to  deprive  the  array  of 
the  character  of  a  legal  paneL  We  deem  the  decision  of 
this  question  unnecessary  for  the  reason  that  we  are  of  opinion 
that  assuming  the  facts  alleged  constitute  in  law  a  good  ground 
'  of  challenge  to  the  array,  and  that  the  demurrer  was  errone- 
ously susta,ined,  yet  the  prisoner  by  declining  to  avail  him- 
self of  the  offer  of  the  couii:  to  re-open  the  question,  and  by 
insisting  that  the  trial  should  proceed,  precluded  himself 
from  insisting  upon  the  exception  to  the  ruling  of  the  court 
sustaining  the  demurrer,  and  must  be  regarded  as  having 
abandoned  the  challenge.  The  prisoner,  if  he  had  accepted 
the  offer  would  have  been  placed  in  the  same  position  as 
he  was  at  the  time  the  challenge  was  interposed.  It  is 
not  analogous  to  the  case  where  illegal  evidence  has  been 
admitted  on  the  trial,  and  the  error  is  sought  to  be  reme- 
died by  the  court  withdrawing  it  from  the  consideration  of 
the  juiy.  The  illegal  evidence  having  been  received  its 
injurious  influence  upon  the  jury  may  not  be  removed 
although  it  is  formally  withdrawn  from  their  consideration. 
But  neither  a  party  in  a  criminal  or  civil  case  has  a  vested 
right  on  appeal  to  the  benefit  of  an  exception  to  an  errone- 
ous ruling,  when  the  court  on  the  trial  corrects  or  offers  to 
correct  the  error,  and  the  party  against  whom  it  is  made 
refuses  to  consent  to  the  correction  or  to  avail  himself  of 
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the  offer,  provided  the  appellate  tribunal  can  see  that  the 
acceptance  of  the  offer  would  have  relieved  the  paiiy  from 
any  actual  or  possible  injury  in  consequence  of  the  erroneous 
ruling.  The  maxim  volenti  nonJU  injuria^  has  in  such  a  case 
a  just  and  appropriate  application.  In  this  case  the  prisoner 
was  not  prejudiced  by  the  erroneous  ruling  so  that  he  could 
not  be  restored  by  the  correction  of  the  error  to  his  original 
position.  The  suggestion  that  the  witnesses  to  establish  the 
fiu5ts  alleged  in  the  challenge  may  have  been  dismissed  after 
the  court  had  sustained  the  demurrer  is  not  supported  by 
any  facts  stated  in  the  record,  and  it  is  evident  that  the  alle- 
gations in  the  challenge  if  true  were  of  such  a  character  that 
they  could  readily  be  proved  by  the  public  records  and  by 
the  commissioner  of  jurors  and  other  officials  of  the  city  and 
county.  Nor  do  we  deem  it  a  circumstance  of  any  import- 
ance that  the  court  did  not  on  the  second  day  formally  set 
aside  the  prior  pioceedings.  The  offer  to  do  so,  was,  so  far 
as  the  prisoner  was  concerned  equivalent  to  a  reversal  of  the 
previous  ruling. 

Second.  Two  jurors,  Adolph  Dumahout,  and  Albert  W. 
Howard,  were  challenged  for  cause  and  for  favor  and  were 
examined  on  the  challenges  and  the  challenges  were  over- 
ruled. It  is  conceded  that  if  the  challenges  to  the  juror 
Howard  were  properly  overruled,  the  challenges  to  the  juror 
Dumahout  were  properly  overruled  also.  It  will  only  be 
necessaiy  therefore  to  consider  the  propriety  of  the  ruling 
in  the  case  of  Howard.  He  testified  on  his  voir  cUre  exami- 
nation by  the  pi*isoner's  counsel,  that  he  had  read  of  the  case, 
and  had  formed  a  decided  opinion  as  to  the  guilt  of  the 
accused  which  it  would  require  evidence  to  remove,  and 
that  if  swoni  as  a  juror  he  would  enter  the  jury  box  with 
this  opinion.  On  his  examination  by  the  district-attorney 
he  testified  in  substance  that  his  opinion  was  formed  from 
having  read  in  the  newspapei-s  accounts  of  the  ti-ansaction, 
and  among  other  things  a  statement  purporting  to  be  a  con- 
fession by  the  prisoner  of  the  crime,  and  that  he  accepted 
these  accounts  as  true,  for  the  reason  that  he  had  read  noth- 
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iiig  to  the  Contrary  and  that  he  believed  statements  m  the 
newspapers  which  were  not  unreasonable  until  they  were 
contradicted,  and  that  in  that  sense  he  had  an  opinion  of  the 
guilt  of  the  prisoner  ;  that  he  had  no  knowledge  whether 
the  statements  he  read  were  true  or  not,  and  that  his  opinion 
was  a  contingent  one,  based  upon  the  supposed  truth  of  the 
statements  read  ;  that  he  had  no  pride  of  opinion  ajid  had 
no  doubt  of  his  ability  to  set  aside  the  opinion  he  had  on 
entering  the  jury  box  and  decide  the  case  accordhig  to  the 
evidence  submitted,  without  beiiig  influenced  thereby  or  by 
what  he  had  read.  We  are  of  the  opinion  that  the  challenge 
was  properly  overruled.  Under  the  statutes  of  1872  and 
1873,  the  fact  that  a  proposed  juror  has  formed  an  opinion 
of  the-guilt  or  innocence  of  a  prisonei,  is  no  longer  in  any 
case  a  legal  disqualification,  provided  the  juror  makes  the 
declaration  specified  in  the  statute  of  1872,  If  he  makes  such 
declaration,  then  his  competency  becomes  a  question  of  fact 
to  be  determined  by  the  trial  judge,  subject,  however  to  re- 
view by  the  appellate  tribunal.  We  have  had  occasion  in  the 
case  of  The  People  v.  Balbo*  decided  at  the  present  term,  to 
consider  the  statutes  refciTcd  to,  and  the  function  of  an  ap- 
pellate tribunal  in  reviewing  the  decision  of  the  trial  court  on 
challenges  to  jurors,  and  it  is  unnecessary  to  repeat  what  has 
been  said  in  the  opinion  in  that  case.  It  is  sufficient  to  say  that 
we  concur  with  the  trial  judge  in  the  conclusion  that  the  juror 
Howard  did  not  have  such  an  opinion  as  would  prevent  him 
from  acting  fairly  and  impaiiially  as  a  juror  in  the  case. 

Third,  The  indictment  contained  several  counts,  some  of 
which  were  commou-law  counts  charging  a  felonious  killing 
with  malice  aforethought,  and  containing  the  other  averments 
necessary  in  a  common-law  indictment  for  murder.  It  is 
claimed  that  there  could  be  no  conviction  under  these  counts, 
in  a  case  within  the  third  subdivision,  of  the  definition  of 
murder  in  the  fii-st  degree,  in  the  act  chapter  333,  of  the 
Laws  of  1876,  which  makes  a  killing  murder  "when  per- 
petrated by  a  pei-son  engaged  in  the  commission  of  a  felony." 

*AiiU,  p.  481. 
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It  has  been  settled  by  a  series  of  adjudications  cftinmencing 
with  the  case  of  People  v.  Enoch  (13  Wend.,  159),  that  a 
specification  in  the  statute  of  the  cases  which  shall  l)e  deemed 
murder  in  the  first  degree,  and  the  introduction  of  new  defi- 
nitions, or  divisions,  docs  not  necessarily  require  a  change  in 
the  form  of  indictment  and  that  a  conviction  under  a  com- 
mon-law mdictment  of  murder  in  the  first  degree  may  be 
had  in  any  case  where  the  oflence  proved  is  brought  within 
either  of  the  statutory  definitions.  (^People  v.  White^  22 
Wend.,  176;  S.  C,  24  id.,  520;  People  v.  Fitzgerold,  37 
N.  Y.,  413;  People  v.  Kennedy,  39  id.,  245.)  The  statute 
has  not  niado  it  necessary  to  change  the  form  of  criminal 
jleading  in  indictments  for  murder,  and  it  has  been  held  that 
a  conniion-hiw  indictment  was  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  second  degree  luider  the  act  of  1862. 
[People  v.  Keefe,  40  N.  Y.,  348;  People  v..  Thompson,  41 
id.,  1.) 

Fourth.  Several  counts  in  the  indictment  were  framed  by 
charghig  the  commission  by  the  accused  of  the  crime  of 
grand  hirceny  in  the  usual  form,  and  then  averring  that 
the  accused  while  engaged  in  the  commission  of  the  felony, 
feloniously  assaulted  the  deceased,  etc.,  but  they  contain 
no  averment  that  the  killing  was  with  malice  aforethought, 
or  from  premeditated  design,  or  with  intent  to  kill. 
The  prisoner^s  counsel  in  various  forms  and  at  different 
stages  of  the  trial  raised  the  point  that  the  counts  were 
defective  in  not  charging  an  intent  to  kill,  and  that  in  the 
absence  of  such  intent  a  conviction  under  these  counts  could 
not  be  had.  But  the  hitcnt  to  kill  is  npt  a  necessary  ingre- 
dient in  the  crime  of  murder  in  the  first  degree  under  the 
third  sul)division  of  the  section  of  the  statute  of  1876 
defining  that  crime.  By  that  statute  the  killing  of  a  human 
being  is  made  murder  in  the  first  degree  **  where  peq^e- 
tmted  by  a  person  engaged  in  the  commission  of  a  felony." 
The  killing  if  done  by  the  accused  when  engaged  in  the 
commission  of  a  felony  constitutes  the  offence  of  murder  in 
the  first  degree  although  the  killing  was  casual  and  unin- 
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tentional.  It  was  therefore  unnecessary  to  aver  in  the  indict- 
ment an  intent  to  kill.  The  cases  of  People  v.  Dolan 
(64  N.  Y.,  485),  and  Buel  v.  People  (18  Hun,  487),were  con- 
victions for  murder  in  the  first  degree  under  indictments  con- 
taining counts  similar  to  the  counts  now  in  question,  and  in 
both  cases  the  convictions  were  affii*ined  by  this  court.  The 
use  of  the  words  malice  aforethought,  was  essential  in  an 
indictment  for  murder  at  the  coumion-law.  It  is  in  general 
suffiinciit  in  an  indictment  for  an  ofience  created  by  statute 
to  allege  the  offence  in  the  words  of  the  statute.  The 
Revised  Statutes,  and  the  statute  of  1876,  are  declaratory 
only,  but  wo  are  of  opinion  that  an  indictment  is  good  in 
form  as  an  indictment  ibr  murder  in  the  first  degree  which 
describes  the  offence  in  the  language  of  the  statute,  and  that 
the  technical  words  malice  aforethought^  are  no  longer 
necessary  when  the  indictment  is  framed  under  either  of  the 
specifications  contiiined  therein. 

FifUi.  The  confessions  of  the  prisoner  made  at  the  station- 
house  in  Boston  after  his  arrest  to  the  police  officer  who 
arrested  him,  were  properly  admitted  in  evidence.  The  con- 
fession was  not  induced  by  any  promise  or  threat  and  so  far 
as  appeal's  was  entirely  voluntary.  {People  v.  WentZj  37 
N.  Y.,  309.)  It  is  not  sufficient  to  exclude  a  confession  by 
a  prisoner  that  he  was  under  arrest  at  the  time,  or  that  it 
was  made  to  the  officer  in  whose  custody  he  was,  or  in 
answer  to  questions  put  by  him,  or  that  it  was  made  under 
hope  or  prom  ise  of  a  benefit  of  a  collateml  nature.  ( 1  Greenl. 
Ev.,  §  229;  Joy  on  Confessions,  §  13;  Rex  v.  Lloyd,  6  Car. 
&  Payne,  393;  State  v.  Tatro,  50  Vt,  483.) 

Sixth.  The  prisoner's  counsel  excepted  to  the  charge  that 
"if  the  deceased  died  from  fright,  and  if  the  fright  was 
caused  by  the  violence  of  the  prisoner  he  is  as  responsible, 
and  can  as  properly  be  convicted  under  this  indictment  of 
murder  in  the  first  degree  as  if  the  immediate  result  of  his 
act  was  suffocation."  It  is  claimed  that  this  charge  was 
erroneous  for  the  reason  that  it  was  not  charged  in  the 
indictment  that  the  killing  was  by  fright  superinduced  by 
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the  acts  of  violence  of  the  accused.  The  indictment  charges 
in  some  counts  that  the  prisoner  choked,  smothered,  stifled, 
and  suffocated  the  deceased,  and  in  othci-s  that  he  assaulted 
the  deceased  and  killed  her  by  means  and  instruments  to  the 
jurors  unknown.  It  was  not  nccessaiy  in  order  to  convict 
the  prisoner  that  it  should  appear  that  his  actual  personal 
violence  was  the  sole  and  immediate  cause  of  the  death  of 
the  deceased.  If  his  violence  so  excited  th^  terror  of  the 
deceased  that  she  died  fi'om  the  fright,  and  she  would  not 
have  died  except  for  the  assault,  then  the  prisoner's  act  was 
in  law  the  cause  of  her  death.  We  are  of  opinion  that  the 
prisoner  was  properly  convicted  under  the  counts  charging 
an  assault,  and  that  the  prisoner  "  in  some  way  and  manner, 
and  by  the  use  of  some  means  and  instruments,  to  the  jury 
unknown,"  deprived  the  deceased  of  her  life  if  the  jury 
found  that  the  deceased  died  from  fright  superinduced  by 
the  prisoner's  violence.  {Com.  v.  Webster,  5Cush.,  295;  Conu 
V.  Fox,  7  Gray,  585;  1  Haloes  PL  Cr.,  428;  2  Bishop's  Crim, 
Law,  §  639.) 

Seventh.  The  prisoner's  counsel  requested  the  court  to 
charge  **that  the  possibility  of  death  by  natural  causes  (and 
by  natural  causes  are  meant  heart  disease,  appoplexy  or 
fright)  must  be  excluded  by  the  circumstances  in  order  to 
convict  of  murder  in  the  first  degree."  The  court  refused 
to  charge  other  than  it  had  charged  on  that  subject  and  the 
prisoner's  counsel  excepted.  The  court  had  previously 
charged  that  if  the  jury  believed  that  the  deceased  died  from 
fright  and  not  from  any  violence  of  the  accused  they  might 
acquit  The  request  was  properly  refused.  The  possibility 
of  death  from  any  cause  other  than  the  act  of  the  prisoner 
would  not  require  the  jury  to  acquit  the  prisoner  if  the  evi- 
dence satisfied  them  beyond  a  reasonable  doubt  that  the  act 
of  the  prisoner  caused  the  death  of  the  deceased.  The  request 
also  left  out  of  view  the  element  of  the  violence  of  the  pris- 
oner which  if  it  produced  the  fright  and  contributed  to  her 
death,  justified  a  conviction. 

No  other  grounds  than  those  above  considered  have  beai 


1880.]  Bensel  et  al.  v.  Gray.  517 

Btatement  of  case. 

nrged  by  the  prisoner's  counsel  for  the  reversal  of  the 
conviction.  We  are  of  the  opinion  that  none  of  them  are 
tenable,  and  that  no  error  was  committed  on  the  trial  which 
authorizes  a  reversal  of  the  judgment. 

The  judgment  should  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 


WiLLiAH  P.  Bensel  et  aL,  Executors,  etc.,  Appellants,  v. 
HoBATio  N.  Gray,  Respondent. 

The  partieB  entered  into  a  contract  by  which  plaintifiBs  agfreed  to  deliver* 
transfer  and  set  over  to  defendant  two  tax  leases,  made  by  the  corpo- 
ration of  the  city  of  New  York,  **  with  all  and  singular  the  premises 
therein  mentioned  and  described,  and  the  builiUngs  thereon,  with  the 
appurtenances,**  for  and  during  the  residue  of  the  term  of  years  specified 
in  the  leases,  for  a  certain  sum  which  defendant  agreed  to  pay  as 
specified,  and  to  secure  a  portion  by  bond  and  mortgage.  In  an  action 
for  a  specific  pei*formance  of  said  contract,  the  court  found  that  the 
leases,  and  the  proceedings  taken  to  authoi*ize  them,  were  irregular  and 
defective.  Held,  that  as  the  agreement  was  not  merely  to  transfer  the 
leases,  but  the  lands  and  buildings  for  the  terms  of  the  leases,  and  the 
leases  being  invalid,  so  that  plaintiffs  could  not  transfer  a  good  title,  a 
specific  pei*formance  on  the  part  of  defendant  could  not  be  deci-eed. 

Boydv.  Schlesinger,  (59  N.  Y.,  801),  distinguished. 

MaOf  Tield,  that  the  question  as  to  whether  defendant  entered  into  posses- 
sion under  the  contract  was  not  material ;  that  if  he  did  so  enter  it 
would  not  entitle  plaintiffs  to  a  specific  pei*formance  if  they  had  no  title, 
nor  would  it  preclude  defendant  from  objecting  to  the  title. 

Subsequent  to  the  agreement,  defendant  purchased  and  received  a  convey- 
ance from  the  owner  of  the  lands.  Held,  that  this  did  not  cure  the 
defects  in  i>laintiffs'  title,  as  the  title  so  acquired  was  independent  of  and 
htetiie  to  the  one  plaintiffs  undertook  to  convey. 

(Argued  March  8, 1880 ;  decided  April  6, 1880.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Superior  Court,  of  the  city  of  New  York,  affirming  a  judg- 
ment in  favor  of  defendant,  entered  upon  a  decision  of  the 
court  at  Special  Term.     (Reported  below,  12  J.  &  S.,  372.) 
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This  action  was  brouglit  to  compel  the  specific  perform- 
ance of  a  contract.  (For  mem.  of  decision  on  foiiner  appeal, 
sec  62  N.  Y.,  632.) 

The  court  made  the  following  findings:  "That  on  or 
about  the  1st  day  of  April,  1871,  the  plaintifife  entei-ed  mto 
an  agreement  with  the  defendant,  whereby  they  agreed  to 
transfer  and  set  over  to  him  the  indentures  of  lease  in  said 
agreement  referred  to,  and  all  and  singular  the  said  premises 
therein  mentioned,  and  the  buildings  thereon,  together  with 
the  appurtenances,  for  and  during  the  term  of  said  leases, 
and  that  the  defendant  thereupon  agi-eed  to  pay,  as  the  con- 
sideration for  such  transfer,  the  several  suras  specified  in  such 
agreement,  at  the  time  and  in  the  manner  therein  particu- 
larly set  forth.  Said  agreement  is  in  the  words  and  figui-cs 
following :  It  consists  of  a  printed  blank  filled  up  in  ink. 
The  portion  in  ink  is  in  italics. 

*  Know  all  men  by  these  presents,  that  for  aud  in  con- 
sideration of  the  sum  of  Jive  hundred  dollars^  lawful  money 
of  the  United  States,  to  jis  duly  paid  by  Horatio  N.  Gray^ 
toe  agree  to  sell,  and  by  these  presents  do  affree  to  grant, 
convey,  assign,  transfer  and  set  over  unto  the  said  Horatio 
iT.  Gra?/,  two  indentures  of  leases,  bearing  date  the  second 
day  of  October,  in  the  year  one  thousand  eight  hundrcd  and 
forty-six,  and  November  twenty-second,  one  tJiousand  eight 
hundred  and  fifty-nine,  made  by  the  cotyoration  of  Hie  city 
and  county  of  New  York,  State  of  New  York. 

*  The  conditions  of  this  assignment  are  :  said  H.  N.  Gray 
to  pay  seven  thousand  dollars,  and  to  assume  the  assessment 
of  opening  Lexington  avenue ;  five  hundred  dollars  to  be 
paid  on  signing  t/iis  agreement,  fifteen  hundred  dollars  on 
May  first  ensuing,  and  a  bond  and  mortgage  for  five  t/iousdnd 
dollar's  at  three  years  from  May  \st,  1871,  with  all  and 
singular  the  premises  therein  mentioned  and  described,  and 
the  buildings  thereon,  with  the  appurtenances.  To  have 
and  to  hold  the  same  unto  the  said  Horatio  N.  Gray^  his 
assigns,  from  the  first  day  of  May,  for  and  duruig  all  the 
rest,  residue  and  remainder  yet  to  come  of  and  in  the  term 
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of  years  meutioned  in  the  said  indenture  of  leasee,  subject, 
nevertheless,  to  the  rents,  covenants,  conditions  and  provi- 
sions therein  also  mentioned.  And  we  do  hereby  covenant, 
grant,  promise  and  jigroe  to  and  with  the  said  H,  N.  Gray, 
that  the  said  assigned  premises  now  are  free  and  clear  of  and 
from  all  former  and  other  gifts,  grants,  bargains,  sales, 
leases,  judgments,  executions,  back  rents,  taxes,  assessments 
and  incumbrances  whatsoever. 

*  In  witness  whereof  we  have  hereunto  set  our  hands  and 
seal*  this  first  day  of  April,  in  the  year  one  thousand  eight 
hundred  and  seventy-one. 

**  WM.  P.  SEELEY,     [L.  8.] 
'^WM.  P.  BENSEL.    [L.  8.] 
"  Sealed  and  delivered)  ^''Executors. 

in  the  presence  of     j 

^^E.  B.  BEN8EL.  [^  %  2Si3T'] 

**  That  the  said  leases  were  irregular  and  defective  ;  and 
that  the  requirements  of  the  statute  of  1843  were  not  com- 
plied with  ;  and  that  the  proceedings  taken  to  authorize  the 
making  of  said  leases  on  the  pai-t  of  the  mayor,  aldermen 
and  commonalty  were  defective  or  irregular"  in  various 
respects  which  were  specified. 

The  court  also  found  that  defendant  did  not  enter  into 
possession  under  the  contract,  but  refused  so  to  do ;  that 
he  did  take  possession  under  license  from  ti;jf  owner  of  the 
fee,  and  not  otherwise,  and  that  he  aftcrwai'ds  acquired  title 
by  conveyance  from  said  owner. 

John  E.  Parsons,  for  appellants.  The  contract  between  the 
parties  implied  no  covenant  that  the  title  of  the  plaintifiSs  to  the 
lot  was  good  for  the  demised  term.  {Boyd  v.  8chlesinger,  59 
N.  Y.,  301;  Benselv.  Gray,  62  id.,  632.)  The  printed  clauses 
of  the  contract  are  controlled  by  the  written  provisions,  and 
the  manifest  intention.  {Leeds  v.  Mechanics^  Ins.  Co.,  8  N. 
Y.,  351;  Uaiper  v.  Albany  Mutual  Ins.  Co.,  17  id.,  194; 
Benedict  v.   Ocean  Ins.  Co.,  31  id.,  589;  Barhydt  v.  EUis, 
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45  id.,  107.)  Title  to  resil  estate  must  originate  in  actual 
possession.  {Smith  v.  Loril/ard,  10  J.  R.,  338.)  Gray 
having  put  himself  in  possession  under  the  contract  was 
estopped  from  disputing  the  i)laintiffs'  title,  {Jackson  y. 
Stewart,  6  J.  R.,  34;  Jackson  v.  De  Waits,  7  id.,  157;  Bank 
of  Ulica  V.  Mesereau,  3  Barb.  Chy.,  528;  Jackson  v.  Hotch- 
kiss,  6  Cow.,  401;  Jackson  v.  Walker,  7  id.,  637.)  The 
deed  from  the  Adriances  merged  the  plaintifl^'  title,  under 
which  Gray  entered.  (4  Kent's  Com.,  99-101;  3  GreenL 
Cruise,  467;  Roberts  v.  Jaclcson,  1  Wend.,  478;  James  y. 
Marey,  2  Cow.,  246,  248,  300;  Clift  v.  WliUe,  12  N.  Y., 
519.)  A  purchaser  who  has  entered  cannot  defeat  specific 
perfoiinance  by  reason  of  alleged  defects  which  he  has 
cured.  {Smedberg  v.  Moore,  26  Wend.,  238.)  And  ^o 
Gmy's  deed  put  it  out  of  the  power  of  tlie  plaintiflfs  to 
obtain  a  title  which  would  cure  the  alleged  defects.  (Chitty 
on  Contracts,  636 ;  Fleming  v.  Gilbert,  3  J.  R,  528,  534; 
Betts  V.  Perine,  14  Wend.,  219;  Young  v.  Hunter,  6  N.  Y., 
203.)  As  Gray  took  possession  without  waiting  for  an 
actual  assignment  of  the  leases,  the  plaintiffs  had  until  the 
trial  of  their  action  to  make  their  title  complete.  {Broicn  v. 
//q/f,  5  Piiige,  235;  Reformed  Dutch  Church  v.  Mott,  7  id., 
77;  Viele  v.  Troy  and  B,  R.  R.  Co.,  21  Barb.,  381;  S-  C, 
20  N.  Y.,  184;   Cleveland  v.  Burrill,  25  Barb.,  532.) 

Abram  WaLtPfhan,  for  respondent.  No  covenants  shall  be 
implied  in  any  conveyance  of  real  estate,  whether  such  con- 
veyance contain  special  covenants  or  not.  (2  R.  S.  [6th  ed.], 
p.  1119,  §  161;  Burwell  v.  Jackson,  9  N.  Y.,  535,  541; 
Tone  V.  Brase,  11  Paige,  566;  Boyd  v.  Sc/ilesinger,  59  N.  Y., 
301.)  The  consideration  having  failed,  the  defendant  should 
have  his  money  back.  {Chapman  v.  City  of  Brooklyn,  40 
N.  Y.,  312;  Fry  on  Specific  Perf.,  355.) 

Eapallo,  J.  The  trial  court  found  as  matter  of  fact  that 
the  agreement  between  the  plaintiffs  and  defendant  was,  that 
the  plaintiffs  should  transfer  and  set  over  to  the  defendant 
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the  two  indentures  of  lease  described  in  the  agreement  and 
all  and  singular  the  premises  therein  mentioned  and  the 
buildings  thereon,  together  with  the  appurtenances,  for  and 
during  the  term  of  said  leases,  in  consideration  whereof  the 
defendant  agreed  to  make  the  payments  specified  in  the 
agreement.  Also  that  the  leases  were  irregular  and  defec- 
tive and  the  proceedings  taken  to  authorize  the  mayor,  alder- 
men and  commonalty  to  make  them  were  defective  in  various 
respects  specified  in  the  findings. 

A  copy  of  the  agreement  is  set  out  in  the  findings,  and 
they  also  contain  a  conclusion  of  law  that  by  the  terms  of 
the  contract  the  i3laintifi3  were  bound  to  grant,  convey  and 
assign  to  the  defendant,  not  only  said  indentures  of  lease  but 
with  them  an  estate  in  land,  viz.  :  in  all  and  singular  the 
premises  therein  mentioned  and  described  and  the  buildings 
thereon,  together  with  the  appurtenances,  to  be  held  by  the 
defendant  and  his  assigns  from  the  1st  day  of  IMay,  1871,  for 
and  during  the  residue  of  the  term  of  years  mentioned  in  said 
indentures. 

The  agreement  in  fact  contains  language  which  sustsdns 
the  findings  and  conclusion  of  the  trial  court.  It  is  con- 
tended that  this  resulted  from  the  inadvertent  use  of  an 
inappropriate,  printed  blank,  and  that  the  agreement  to 
transfer  the  terms  is  contained  in  the  printed  part  only, 
and  should  be  disregarded,  but  there  are  no  allegations  in 
the  complaint  of  any  mistake  in  the  agreement  nor  is  any 
case  made  for  a  refonnation  of  it.  The  making  of  it  in 
the  form  in  which  it  appears  in  the  case  is  found  as  a  fiact, 
and  the  finding  is  not  excepted  to.  The  printed  part  of 
the  agreement  is  not  inconsistent  with  the  written  part,  and 
we  see  no  ground  upon  which  we  can  disturb  the  finding 
and  conclusion  in  rcsj^ct  to  the  agreement  and  its  eflTcct. 

The  agreement  as  found  being,  not  merely  to  transfer  the 
leases,  but  the  land  and  buildings,  for  the  terms  of  the  leases, 
the  case  is  distinguished  from  Boyd  v.  Schlesinger  (59  N.  Y., 
801),  and  the  general  rule  that  specific  performance  of  a 
contract  for  the  conveyance  of  land  or  an  estate  therein  will 
SiCKELS— Vol.  XXXV,         66 
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not  be  decreed  against  the  vendee  unless  the  vendor  can 
give  a  good  title,  is  applicable. 

It  being  found  that  the  leases  were  invalid,  and  that  con- 
sequently the  plaintiffs  could  not  transfer  a  good  title  for 
the  term  thereby  granted,  the  plaintiffs  could  not  maintain 
this  action.  The  question  whether  the  defendant  did  or  did 
not  enter  in  possession  under  the  contract  is  not  material. 
It  might  be  material  if  the  action  iVere  to  recover  pos- 
session of  the  property,  but  even  if  the  fact  were  found  in 
favor  of  the  plaintifS^,  it  would  not  entitle  them  to  specific 
performance,  if  they  had  no  title  ;  nor  would  it  in  an  action 
for  specific  performance  preclude  the  defendant  from  object- 
ing to  the  title,  though  he  might  bo  bound  to  sun*ender  the 
possession  thus  acquired.  The  fact  however  was  found 
adversely  to  the  plaintifis  and  we  do  not  find  sufficient  ground 
for  holding  the  finding  to  be  error. 

The  claim  that  the  defendant  has  himself  cured  the 
defects  in  plaintifis'  title,  by  his  pm'chase  from  Mrs.  Adriance 
cannot  be  sustained.  The  title  acquired  from  her  was  inde- 
pendent of  and  dinerent  from  that  which  the  plaintifis  under- 
took to  convey,  and  in  no  manner  aided  that  title,  or  cured 
any  of  the  defects  therein,  but  was  hostile  to  it. 

The  case  is  a  hard  one  for  the  plaintiffi),  but  we  see  no 
way  in  which  relief  can  be  given  them  in  this  action. 

The  judgment  should  be  affirmed,  but  without  costs. 

All  concur. 

Judgment  affirmed. 
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William  D.  Whipple,  Appellant,   v.  Asburt  Christian    us   m! 


Respondent. 


The  mechanics'  lien  law  of  1844  (chap.  805,  La\ys  of  1844)»  for  cities 
and  certain  villages  named,  was  not  repealed  or  affected  by  the  act  of 
1858  (chap.  204,  Laws  of  1858),  extending  to  all  the  counties  of  the  State, 
except  New  York  and  Erie,  the  provisions  of  the  lien  law  of  1854  (chap. 
402.  Laws  of  1854.) 

"Where,  therefore,  a  material-man  sought  to  acquire  a  lien  in  1866,  upon 
premises  in  Canandaigua,  one  of  the  villages  specified  in  the  act  of  1844,  * 
but  not  in  a  county  specified  in  the  act  of  1854,  by  filing  his  claim  in  the 
office  of  the  town  clerk  of  Canandaigua,  as  i*equii*ed  in  the  act  of  1854, 
instead  of  in  the  office  of  the  clerk  of  the  county  of  Ontario,  in  which 
said  village  is  situated,  as  prescribed  by  the  act  of  1844,  held,  that 
the  notice  was  ineffectual ;  and  that  plaintiff  acquii-ed  no  lien. 


(Argued  March  4,  1880 ;  decided  April  6, 1880.) 

Appeal  from  judgment  of  tlio  General  Term  of  the 
Supreme  Court,  in  the  fourth  judicial  department,  in  favor 
of  defendant,  entered  upon  an  order  revei'sing  judgment  m 
favor  of  plaintiff,  and  directing  and  dismissing  plaintiff's 
complaint.     (Reported  l>elow,  15  Hun,  321.) 

This  was*  an  action  to  redeem  certain  premises  situated  in 
the  village  of  Canandaigua. 

Defendant  claimed  title  under  a  foreclosure  sale,  made  in 
January,  1868.  The  mortgages  foreclosed  were  executed 
in  1858,  and  the  foreclosure  suit  was  commenced  in  August, 
1867.  In  September,  1866,  plaintiff  claiming  to  have  a  debt 
against  the  owner  of  the  premises,  for  materials  furnished  to 
be  used  in  repairing  a  building  upon,  the  premises,  filed  a 
notice  of  his  claim  in  the  town  clerk's  office  of  the  town  of 
Canandaigua.  In  July,  1867,  he  commenced  an  action  to 
foreclose  his  alleged  lien,  obtained  a  judgment,  and  in  Sep- 
tember, 1868,  purchased  the  premises  on  saile  under  execu- 
tion, issued  on  sai4  judgment,  and  the  same  not  having  been 
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redeemed,   received  a  sheriff's  deed  in  December,    1869. 
Plaintiff  was  not  made  a  party  to  the  foreclosure  suit. 

Jno.  Gillette  J  Jr.,  for  appellant.  The  mechanics'  lien  law 
of  1844  (chap.  305)  was  repealed  by  chapter  204,  Laws  of 
1858.  (1  Crary's  Special  Proceedings,  657, 658;  Kneeland's 
Mechanic's  Lien  Law  of  1876,  p.  407;  Nott's  Lien  Law, 
157,  2U;  3  R.  S.  [5th  ed.],  828,  note.)  It  is  not  necessary 
in  order  for  the  acts  of  1854  and  1858  to  repeal  the  act  of 
1844,  that  the  same  should  be  repealed  by  express  terms. 
(Knccland's  Lien  Law,  239;  Livingston  v.  HanHs,  11  Wend., 
329;  Columbian  Manufacturing  Go,  v.  Vanderpoel,  4  Cow., 
656;  Dash  v.  Van  Vleek,  7  J.  R.,  477,  479;  Roosvelt  v. 
Goddard,  52  Barb.,  533;  People  ex  reL  Jioss  et  al,  v.  Citi/ 
of  Brooklyn,  69  N.  Y.,  605.)  The  notice  of  lien  was  proper 
and  sufficient  in  foim,  and  a  full  compliance  with  the  pro- 
visions of  the  lien  law  of  1854.  {Darroxo  v.  Morgan,  65 
K  Y.,  333,  336;  Chase  \.  James,  10  Hun,  606;  Hubbellv. 
Schreyer,  15  Abb.  [N.  S.],  300;  Benton  v.  Wiekwire,  54 
N.  Y.,  226;  Hallahan  v.  Herbert,  67  id.,  409;  Leary  v. 
Gardner,  63  id.,  624.) 

Tliomas  M.  Howell,  for  respondent.  Chapter  305  of  the 
Laws  of  1844  was  not  repealed  by  chapter  402  of  the  Laws 
of  1854,  amended  by  chapter  204  of  the  Laws  of  1858. 
(Smith's  Commentaries,  §§  757,  788,  879,  905;  Potter's 
Dwarris  on  Statutes,  154,  158;  Bex  v.  Downs,  3  T.  R.,  567; 
Van  Denburghy.  Village  of  Greenbush,  66  N.  Y.,  3;  Matter 
of  D.  and  H.  C  Co.,  69  id.,  212;  10  Modem,  118; 
1  Kent's  Com.  [3d  ed.],  466,  npte ;  Bowen  v.  Lease,  6  Hill, 
226;  McCool  v.  Smith,  1  Black.,  [U.  S.J,  470;  Lease  v. 
Sheiiff,  etc.,  5  Hill,  226.) 

DaKpoeth,  J.  The  plaintiff  prevailed  at  the  Special  Tenn ; 
the  couit  holding,  that  his  proceedings  to  acquire  a  lien  as 
material-man  were  well  taken,  under  the  act  of  1854,  chapter 
402,  and  therefore  that  his  claim  filed  in  tl^e  office  of  the  town 
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clerk  of  Caiianclaigua  was  sufficient.  The  General  Term 
reversed  the  judgment  which  depended  upon  that  fact,  and 
held  that  the  notice  to  bo  eficctual,  should  have  been  filed  in 
the  office  of  the  clerk  of  the  county  of  Ontario. 

What  does  this  statute  require  ?  The  fii*st  act  to  which 
our  attention  is  called,  was  passed  May  7,  1844  (chap.  805, 
Laws  of  1844),  and  is  entitled  **  an  act  for  the  better  security 
of  mechanics,  and  others,  erecting  buildings  and  furnishing 
materiah  therefor,  in  the  several  cities  of  this  State  (except 
the  city  of  New  York),  and  in  the  village  of  Syracuse,  Wil- 
liamsburgh,  Geneva,  Canandaigua^  Oswego,  and  Auburn." 

Section  second  of  this  act  requires  the  person  seeking  to 
acquire  a  lien  under  it,  **  to  cause  to  be  drawn  up,  specifica- 
tions of  the  work  by  him  contracted  to  be  perfomied,  or 
materials  to  be  furnished,"  etc.,  and  file  them  **  in  the  office 
of  the  clerk  of  the  county  in  which  the  city  or  village  may 
be  situated,'-  etc.,  and  that  being  done,  the  lien  created  by 
the  act  takes  effisct.  It  is  claimed  by  the  learned  counsel  for 
the  appellant  that  this  act  was  repealed  by  the  act  of  1858 
(Session  Laws  of  1858,  chap.  204),  which  extended  to  all 
the  counties  in  the  State,  except  New  York  and  Erie,  the 
provisions  of  an  act  entitled  **  an  act  for  the  better  security 
of  mechanics  and  others  erecting  buildings  in  "  certain  coun- 
ties named  therein,  thirteen  in  number,  but  not  including 
Ontario  county.  The  act  of  1858  {supiv)  does  not  in  tenns 
repeal  the  act  of  1844.  It  contains  these  words  :  "§  2.  All 
acts,  and  parts  of  acts,  inconsistent  with  this  act,  are  hereby 
repealed,"  and  the  act  of  1854  (chap.  402,  supra,  §  24) 
declares  that  **  all  acts  heretofore  passed  for  the  better  security 
of  mechanics  and  others  erecting  buildings,  and  furnishing 
materials  in  either  of  the  above  counties,  are  hereby  repealed." 
As  Ontario  county  was  not  one  of  the  counties  named  in  the 
act  of  1854,  it  of  course  was  not  affected  by  this  provision. 
Nor  could  the  repealing  clause  in  the  act  of  1858  affect  it. 
There  was  no  repugnance  or  inconsistency  between  the  pro- 
visions of  the  act  of  1844  {supra)  and  the  act  of  1854.  The 
first  is  a  special  law  prescribing  the  method  of  securing  a  lien 
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in  favor  of  mechiiuics  and  others  in  cities  and  villages.  The 
second  related  to  cei-tain  counties,  and  designated  proceed- 
ings in  favor  of  the  same  class  of  creditors  in  those  localities. 
Neither  the  act  of  1854,  nor  that  of  1858,  referred  in  terms  to 
the  act  of  1844,  and  neither  can  be  so  construed  as  to  impair 
the  force  of  its  provisions,  unless  we  depart  from  the  well  set- 
tled rule,  that  a  special  act  will  not  be  deemed  repealed  by 
implication  in  consequence  of  the  passage  of  a  general  law, 
containing  a  general  repealing  clause  of  inconsistent  legisla- 
tion. {In  re  The  Evergreens,  47  N.  Y.,  216;  Bowen  v. 
Lease,  5  Hill,  225;  ViL  of  Gloversville  v.  Howell,  70  N.  Y., 
287;  In  re  D.  and  H.  Canal  Co.,  69  id.,  209.)  It  is 
said  that  **  the  life  of  a  statute  does  not  consist  in  the  words, 
but  in  the  sense  and  meaning  of  it,"  but  hero  we  find  no 
express  language  referring  to  the  act  of  1844,  nor  can  we 
gather  from  it  any  intention  to  abrogate  it.  As  we  look  at 
later  legislation,  we  shall  also  find  conclusive  evidence  that 
there  was  no  such  intention  in  the  minds  of  those  who  formed 
the  statutes.  The  act  of  1844  was  amended  in  1845  by 
making  the  liens  and  judgments  obtained  imder  its  provi- 
sions, subject  to  the  control  of  the  court  of  Common  Pleas  of 
the  county  in  whose  clerk's  office  they  were  filed  or  dock- 
eted. In  185 1  a  very  material  amendment  was  made  in 
section  two  of  the  act  of  1844,  in  respect  to  labor  perfonned, 
or  materials  furnished  in  the  city  of  Buffalo.  (Laws  of 
1851,  chap.  517.)  Twenty  years  later,  and  therefore  after 
the  passage  of  the  acts  of  1854  and  1858,  the  act  of  1844 
again  came  directly  to  the  mind  of  the  Legislature,  and  a  law 
was  passed,  entitled  **  an  act  to  amend  the  act  entitled  an  act 
for  the  better  security  of  mechanics  and  other's  erecting 
buildings  and  furnishing  materials  therefor,  in  the  several 
cities  of  this  State  (except  the  city  of  New  York),  and  in  the 
villages  of  Syracuse,  Williamsburgh,  Geneva,  Canandaigua, 
Oswego,  and  Auburn,"  passed  May  7,  1844.  (Laws  of 
1871,  chap.  872.)  The  amendments  were  material,  and 
applied  in  express  words  to  section  two  of  the  act  of  1844, 
the  amending  act  consisting  of  thirteen  sections,  and  iu  the 
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eleventh  section  the  full  title  of  the  act  of  1844,  is  again 
inseiled,  and  the  act  of  1851  (supra)  is  repealed.  Not  only- 
then  from  the  title,  but  also  from  the  body  of  these  several 
amendments,  wo  learn  that  the  attention  of  the  Legislature 
was  directed  to  the  statute  in  question,  and  the  enactment 
of  these  amendments  amounts  to  a  legislative  declaration 
that  except  as  amended,  the  original  act  was  in  force,  (^In 
re  Hoc/tester  Wafer  Comrs.,  06  N.  Y.,  414,)  or  an  implied 
affirmation  of  its  continued  validity  and  force ;  {Smith  v.  Tlie 
People,  47  id.,  330). 

If  these  views  are  correct,  no  lien  was  acquired  by  the 
plaintiff  npon  the  property  in  question,  and  the  action  was 
without  foundation.  It  is  therefore  nnnecessary  to  consider 
the  other  questions  argued  by  the  learned  coimsel  for  the 
parties  to  this  appeal. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  Eabl,  J.,  not  voting. 
*     Judgment  affirmed. 


Oliver  W.  Barxes,  Appellant,  v.  George  II.  Browx  et 
a1.,  licspondents. 

In  an  action  to  recover  damages  for  an  allcgtjd  fraud,  plaintiff's  complain- 
avenged  and  he  gave  e\adence  on  the  trial  showing  the  following  facta :  In 
Mai*ch,  1872,  plaintiff  was  a  director  and  the  president  of  a  certain  railroad 
corporation ;  prior  to  hiw  election  to  those  offices  the  coi-poration  had  made 
a  contract  with  one  F.  P.  B.  to  build  and  equip  its  railway ;  after  such 
eletion  plaintiff  pui*chased  of  F.  P.  B.  an  intei*est  in  said  contract.  At 
the  time  afoi-esaid  the  corporation  owed  plaintiff  55>27,r>00;  the  total 
numl>er  of  its  shares  then  issued  was  117,  of  which  plaintiff  held  sixty. 
On  March  27,  1872,  the  defendants  B.  and  S.  entered  into  a  wntten 
contract  with  plaintiff  by  which,  in  consideration  of  the  assignment  to 
them  of  his  claims  against  the  corporation,  his  stock  and  "  any  interest 
he  might  have  in  the  construction  contract,"  they  agreed  to  pay  him  the 
8um  owing  to  him  by  the  corporation  as  aforesaid,  and  to  deliver  to  him 
2,000  shares  of  its  full-paid  capital  stock.  Said  defendants  rcquii-ed 
plaintiff  to  resign  the  presidency  and  directorship,  and  to  use  his  influ- 
ence to  cause  other  directors  to  resign  to  make  room  for  them  and 
other  directors  of  their  eelectioii.    Plaintiff  peifoi-med  the  contract 
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OQ  his  party  resigned  his  said  offices,  and  procured  other  direcctors 
to  resign,  and  said  defendants  and  othera  nominated  by  them  were 
chosen  to  fill  the  vacant  places.  Said  defendants  paid  to  plaintiff  the 
sum  specified,  and  delivered  to  him  certificates  purporting  to  represent 
2,000  shares  of  the  stock,  with  the  representation  that  it  was  full-paid 
stock.  The  complaint  also  alleged  and  plaintiff  offered  to  show  on  the 
trial  that  the  said  stock  was  not  full-paid  stock,. but  the  certificates  were 
unlawfully  issued  without  any  consideration,  for  the  pui*pose  of  making 
up  stock  to  be  delivered  under  the  contract.  This  evidence  was  objected 
to  and  excluded,  and  plaintiff  was  non-suited  on  the  ground  that  the 
contract  of  plaintiff  with  B.  and  S.  was  void,  because  the  assignment  to 
him  of  an  interest  in  the  construction  contract  when  he  was  pre^dent 
and  a  director  of  the  corporation,  and  his  holding  and  undertaking  to 
ti*ansfer  such  interest,  also,  the  arrangement  to  transfer  the  direction 
and  control  of  the  corporation  to  B.  and  S.  without  the  consent  of  all  the 
then  stockholders,  were  against  public  policy.  Held,  error ;  that  plain- 
tiff, having  performed  on  his  part,  was  entitled  to  have  full-paid  stock, 
and  the  oblig^ation  to  him  could  not  be  discharged  by  the  delivery  of 
spurious,  worthless  stock  wrongfully  issued  without  any  consideration ; 
that  it  was  to  be  presumed  that  the  construction  contract  was  valid,  and 
although  plaintiff  while  acting  as  dii'cctor  was  under  the  disability 
which  attaciies  to  all  trustees,  and  could  not  make  a  profit  to  himself  in 
his  dealings  with  the  corporation,  yet  the  assignment  to  him  of  an^ 
interest  in  said  contract  did  not  make  it  void,  nor  was  the  assignment 
absolutely  void;  it  was  at  most  simply  voidable  at  the  election  of 
the  corporation ;  and  as  plaintifi^  without  any  attempt  to  perform  and 
before  any  objection  was  made  by  {he  corporation  or  its  stockholders, 
assigned,  as  he  was  competent  to  do,  to  B.  and  S.,  who  were  competent 
to  take,  they  acquired  whatever  interest  he  had  in  that  contract ;  also, 
that  assuming  it  was  part  of  the  scheme  that  plaintiff  should  transfer 
the  conti*ol  and  management  of  the  corporation,  he  had  the  right  to 
transfer  all  his  stock  and  interest,  and  with  it  the  control  which  he  had 
the  light  to  exercise,  as  he  held  the  majoiity  of  tho  stock  then  issued  ; 
and  that  in  the  absence  of  proof  of  any  wi*ongful  or  fraudulent  intent, 
no  policy  of  the  law  was  violated  by  the  ari-angement. 

It  seems,  that  plaintiff  would  not  have  been  permitted  to  make  a  profit  to 
himself  in  his  dealings  with  the  corporation,  and  if  his  assignor  and 
himself  had  been  allowed  by  the  corporation  to  go  on  and  complete  the 
construction  contract,  it  could  have  required  him  to  account  for  all  the 
profits  made  by  him. 

It  seems,  also,  that  if  plaintiff  had  attempted  such  a  performance  while 
he  was  a  director,  the  stockholders  could  have  intervened  by  suits  in 
equity  to  nullify  the  contract  as  to  him,  or  to  restrain  him  from  such 
performance. 

As  to  what  is  a  proper  measure  of  damages  in  such  an  action,  guars. 

Barnes  v.  Brown  (11  Hun,  815),  reversed. 


(Argued  March  8, 1880;  decided  April  6,  1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  second  judicial  department,  aflirming 
a  judgment  in  favor  of  defendants,  entered  upon  an  order 
dismissing  plaintiff's  complaint  on  trial,  and  also  affirming 
an  order  denying  a  motion  for  a  new  trial.  (Reported 
below,  11  Hun,  315.) 

Huffh  L.  Cokj  for  appellant  The  assignment  of  an  inter- 
est in  the  Byrne  contract  to  the  plaintiff  was  not  void. 
{Rtsley  V.  IndzanapoUa  B.  and  W.  li.  li.  Co.,  62  N.  Y.,  247; 
Bostwick  V.  Atkins,  S  id.,  53;  Johnson  v.  Bennett,  39  Barh., 
237;  Stewart  v.  Lehigh  Valley  li.  R.  Co.,  9  Vroom  [N.  J.], 
605;  Gardner  v.  Butler,  30  N.  J.  Eq.,  703;  Foster  et  at.  v. 
Oxford  W.  and  W.  By.  Co.,  14  Eng.  L.  and  Eq.,  306; 
14  Jur.,  167.)  If  a  director  of  a  railway  or  other  corpo- 
ration makes  a  contract  of  purchase  or  sale  vrith  the  com- 
pany he  represents,  it  may  be  set  aside  at  the  instance  of  the 
stockholders,  although  for  an  adequate  consideration  and 
free  from  fraud,  but  it  is  not  void  ab  origins,  and  cannot 
be  attacked  collaterally  by  strangers.  {TorreyY.  Bank  of 
JVew  Orleans,  9  Paige,  664;  Hoffman  Coal  Co.  v.  Cumber- 
land Coal  Co.,  16  Md.,  456;  Cumberland  Coal  Co.  v.  Sher* 
man,  20  id.,  117;  Bowen  v.  City  of  Toronto,  11  Moore  C. 
C,  465;  York  Midland  Ity.  Co.  v.  Hudson,  16  Bcavan,  485; 
Madrid  Bank  v.  Peltz,  7  L.  R.  Eq.,  442;  Turquand  v. 
Marshall,  6  id.,  134;  New  Brunswick  and  Canada  By.  Co. 
V.  MuggHdge,  2  Drewery  &  Smale,  367;  Stewart  v.  Lehigh 
Valley  R.  R.  Co.,  9  Vroom,  505;  Gardner  v.  Butler,  30 
N.  J.  Eq.  703;  Goodwin  v.  Cincinnati  R.  R.  Co.,  18  Ohio 
[N.  S.],  169.)  The  defendants  were  estopped  by  the  admis- 
sions and  allegations  in  their  answers  from  moving  to  dis- 
miss the  complaint,  on  the  ground  that  the  contract  between 
Barnes  and  Brown  and  Scligman  was  void.  (Brazil  y. 
Isham,  2  Kern.,  9;  Paige  v.  WilleU,  38  N.  Y.,  31.) 

John  J\r.  Barnes,  for  respondents.     A  president  of  a  cor- 
poration, organized  to  build  and  equip  a  railway,  cannot 
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become  the  assignee  of,  or  interested  in,  a  contract  made  by 
the  corporation  with  a  third  party,  for  such  construction  and 
equipment.  {Butts  v.  Wood,  37^  N.  Y.,  319;  Coleman  v. 
Second  Ave.  Railroad,  38  id.,  204;  Blatchford  v.  BosSy  5 
Abb.  [N,  S.],  439.)  Nor  can  the  holder  of  a  majority  of 
capital  stock  of  a  corporation  contract,  directly  or  indirectly, 
for  the  transfer  of  the  control  and  direction  of  it  to  other 
pei-soiis,  without  the  express  consent  of  all  the  stockholders. 
{Fremont  v.  Stone,  42  Barb.,  169;  Taylor  v.  Earl,  15  Ilun,  1.) 
The  contract  between  Byrne  and  the  Underground  Railway 
Co.  is  invalid,  being  in  contravention  of  the  policy  of  the  law. 
(2  Laws  of  1868,  465,  chap.  230,  §  3;  id.,  472,  §  14;  Story's 
Eq.  Juris.,  §  1252;  Upton  v.  Tribilcock,  1  Otto,  45;  Boyn- 
ton  V.  Hatch,  47  N.  Y.,  225;  Schenck  y.  Andrews,  57  id., 
133;  Bliss  v.  Matteson,  52  Barb.,  348;  45  N.  Y.,  22.) 

Eabl,  J.  This  action  was  brought  by  the  plaintiff  against 
the  defendants  to  recover  damages  for  a  fi-aud  alleged  to 
have  been  practiced  by  them  upon  him.  The  most  material 
facts  alleged  in  the  complaint  are  these :  That  in  JS^Iarch, 
1872,  the  plaintiff  was  a  director  and  president  of  "  The 
New  York  City  Centnil  Underground  Railway  Company,"  a 
coi'porution  organized  under  the  laws  of  this  State;  that 
before  the  plaintiff  became  such  director  and  president,  the 
companj'-  had  made  a  contract  with  one  Byrne  to  build  and 
equip  its  railway,  and  after  he  became  such  director  and 
president,  he  had  purchased  of  Byrne  an  interest  in  such 
contract,  to /the  extent  of  forty-five  per  centum  thereof, 
which  interest  was  of  gi-eat  value ;  that  the  railway  company 
was  indebted  to  him  in  the  sum  of  $27,500,  and  that  the 
total  number  of  shares  which  had  then  l>een  issued  were  117, 
of  which  he  held  a  majority,  to  wit :  sixty  shares,  which 
were  also  of  gi'eat  value  ;  that  on  the  26th  day  of  March,  1872, 
the  defendants  Brown  and  Seligman  entered  into  a  written 
contract  with  him,  whereby,  in  consideration  of  the  assign- 
ment and  transfer  to  them  by  him  of  all  his  claims  against 
the  railway  company,  and  his  stock  therein,  and  his  interest 
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in  the  ccmstructioii  contract  with  Byrne,  they  agreed  to  pay 
him  the  sum  of  $27,500,  and  cause  to  bo  delivered  to  him 
8,000  shares  of  the  full-paid  capital  siock  of  the  company ; 
that  at  the  time  of  entering  into  the  contract  the  two  defend- 
ants represented  to  him  that  in  order  to  enable  them  to 
carry  out  the  terms  of  the  contract,  on  their  part,  it  would 
be  necessary  for  the  plaintiff  to  resign  the  presidency  of  the 
coiporation,  and  that  he  and  some  of  the  other  directors 
thereof  should  also  resign  as  directors,  to  make  room  for  the 
two  dcfcndimts,  and  such  other  persons  as  they  desired  to 
associate  with  them,  and  they  requested  him  to  resign  and 
to  use  his  influence  to  cause  other  directors  to  resign ;  that 
thereafter  he  did  resign,  and  procure  other  directors  to 
resign,  and  other  persons  nomimited  by  the  two  defendants 
were  chosen  to  fill  the  places  thus  made  vacant,  and  so 
plaintiff  lost  control,  and  the  two  defendants  obtained  con- 
trol of  the  corporation  ;  that  the  two  defendants  thereafter 
paid  him  the  $27,500,  and  delivered  to  him  certificates  of 
stock  in  the  comtmny  purporting  to  represent  2,000  shares 
thereof,  in  performance  of  their  contract  with  him,  at  the 
same  time  representing  that  such  stock  was  full-paid  stock  ; 
that  the  plaintiiT  received  such  stock,  believing  that  it  was 
full-paid  stock ;  lliat  from  the  time  he  received  it,  to  wit : 
January  22,  1873,  to  August,  1874,  he  was  under  the  same 
belief ;  that  at  the  latter  date  ho  learned  that  the  stock  was 
not  full-paid  slock,  but  that  it  had  been  unlawfully  issuedi 
without  any  consideration,  and  was  fmudulent  and  worthless, 
as  was  well  known  to  all  the  defendants ;  that  the  defend- 
ants, all  of  whom  were  at  the  time  directoi-sof  the  company, 
procured  and  csiused  the  stock  to  be  issued  while  acting  as 
directoi's,  for  the  express  purpose  and  with  the  intent  that 
the  same  might  be  used  to  discharge  the  obligation  of  Brown 
and  Scligman  to  the  plaintiff  under  their  contract  with  him  ; 
and  on  account  of  the  fraud  thus  practiced,  it  is  alleged 
that  he  sustained  great  damage,  which  is  claimed.  The 
defendants  served  separate  answers  by  separate  attorneys, 
the  material  parts  of  which  simply  deny  the  allegations  con- 
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tained  in  the  complaint.  There  is  no  allegution  or  claim  in 
any  of  the  answers  that  there  was  any  fraud  or  wrong  prac- 
ticed upon  Brown  and  Seligman  by  the  plaintiff,  or  that 
plaintilf's  contract  with  them  w.is  Tinthout  adequate  consid- 
eration, or  for  any  other  reason  invalid. 

The  cause  was  brought  to  trial  before  a  jury,  and  the 
plaintiff  gave  evidence  showing  the  making  of  the  alleged 
contract,  and  full  performance  thereof  on  his  part ;  also 
showing  the  resignation  and  change  of  directoi-s,  as  alleged 
in  the  complaint,  and  the  payment  to  him  under  the  con- 
tract of  the  $27,500,  and  the  delivery  to  him  of  the  2,000 
shares  of  stock,  as  also  alleged  in  the  complaint,  with  the 
representation  that  it  was  full-paid  stock.  He  also  showed 
by  the  minutes  of  the  meetings  of  the  defendants  as  direct- 
ors how  they  issued  the  stock,  and  that  it  was  issued  to 
several  of  the  defendants,  one  of  whom  was  defendant 
Brown,  ostensibly  for  money  advanced  and  services  rendered 
to  the  company  ;  and  he  also  showed  that  the  others  of  such 
defendants,  thus  takhig  the  stock,  transferred  their  shares  to 
Brown,  and  that  he  transferred  all  the  shares  to  plaintiftl  It 
also  appeared  in  the  pleadings  and  the  evidence  that  Bmwn 
and  Seligman  and  the  other  defendants  were  interciited 
together,  in  some  way,  in  a  connected  line  of  railroads  from 
the  Harlem  river  to  some  point  in  the  State  of  Vermont, 
and  that  their  object  in  seeking  to  get  control  of  The  Under 
Ground  Railway  Company  was  to  secure  a  suitable  entry  for 
their  line  of  railroads  into  the  city  of  New  York. 

After  all  these  and -other  facts  appeared,  the  plaintiff 
offered  to  show  that  the  stock  **  was  issued  without  any  valid 
consideration  of  payment,  and  for  the  purpose  of  making  up 
stock  to  be  delivered  to  the  plaintiff  under  the  contract  in 
evidence."  To  this  evidence  all  the  defendants  but  Park 
objected,  upon  the  grounds,  in  substance,  firsts  that  by  the 
plaintiff's  own  testimony  his  interest  in  the  Byrne  contract, 
made  in  part  the  subject  of  his  agreement  with  Brown  and 
Seligman,  was  acquired  in  a  manner  which  was  against  public 
policy,  and  void  ;  and,  second,  that  the  agreement  by  which 
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the  directoi's  wci'e  to  be  changed  in  the  mterest  of  Brown 
and  Seligman  was  against  public  policy,  and  the  coutnvct 
based  th|Breupoa  was  void.  The  trial  judge  sustaiuod  tlie 
objections,  upon  the  precise  grounds  stated,  and  excluded 
the  evidence  offered. 

After  some  further  evidence  not  important  now  to  be 
noticed,  the  plaintiff  rested ;  and  then  a  motion  to  nonsuit' 
the  plaintiff  was  made  on  behalf  of  all  the  defendants,  upon 
two  grounds,  and  two  only,  as  follows :  ^^ First  That  the 
conti-act  between  the  plaintiff  and  Byrne,  by  which  the  for- 
mer claims  to  have  acquired  an  interest  of  forty-five  per  cent^ 
in  what  has  been  spoken  of  as  the  contract  between  Byrne 
and  the  New  York  City  Central  Underground  Bail  way  Co., 
was  void,  for  the  reason  that  the  plaintiff,  at  the  time  of 
acquiring  the  said  interest,  was  the  president  of  and  a  direc- 
tor of  the  New  York  City  Centnil  Underground  Railway 
Co.,  and  the  plaintiff's  contract  with  Brown  and  Seligmau, 
upon  which  this  action  was  founded,  was  thus  void  because 
the  assignment  of  Byrne  of  such  interest  in  said  contract, 
and  the  plaintiff  acquiring,  and  holding,  and  undertaking 
to  transfer  such  interest,  were  contrary  to  public  policy. 
Second.  That  it  appeara  by  the  plaintiff's  testimony  that  it 
was  a  part  of  his  arrangement  with  Brown  and  Scligman, 
pursuant  to  which  the  latter  were  to  give  him  2,000  shares 
of  full-paid  stock  of  said  Underground  Railway  Co.,  and  a 
part  of  the  consideration  therefor,  that  the  plaintiff,  as  the 
alleged  holder  of  the  majority  of  the  capital  stock  of  the 
company,  outstanding  on  March  26,  1872,  was  to  transfer 
the  direction  and  control  and  management  of  said  Under- 
ground  Railway  Co.,  to  said  Brown  and  Seligman,  without 
the  consent  of  all  the  then  stockholders,  and  therefore  hb 
agreement  with  Brown  and  Seligmau,  upon  which  this  action 
was  founded,  wjis  void,  as  contrary  to  public  policy."  The 
counsel  for  defendant  Park  also  moved  separately  to  non- 
suit, upon  the  further  ground,  in  sul>stance,  that  although 
Park  had  ol)j(»cted  to  none  of  the  evidence,  the  plaintiff  had 
offered  no  evidence  to  go  to  the  jury  in  any  manner  connect- 
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ing  him  with  the  conspiracy  alleged  in  the  complaint.  The 
judge  overruled  this  gi-ound  of  nonsuit,  and  Park's  counsel 
excepted  to  such  ruling.  The  judge  then  nonsuited  tlie 
plaintiff,  upon  the  two  grounds  sfaited. 

It  is  clear,  upon  the  facts  proved  and  offered  to  be  proved, 
that  the  plaintiff  had  a  cause  of  action  against  the  defendants. 
He  was  entitled  to  have  the  2,000  shares  of  full  paid  stock, 
having  fully  i>erformed  the  contract  with  Brown  and  Selig- 
man  on  his  part.  The  obligation  to  hhn  for  such  stock 
could  not  be  discharged  by  delivering  to  him  worthless, 
spurious  stock,  wrongfully  issued  by  the  corporation,  with- 
out any  considei-ation  received  therefor.  It  is  not  claimed, 
and  could  not  be  claimed,  that  the  corporation  or  its  directora 
could  create  any  valid  stock  by  issuing  the  same  without  any 
consideration.  The  directoi-s  assuming  to  issue  stock  in  that 
way,  would  perpetrate  a  wrong  upon  the  corporation  and  its 
stockholdei*s,  and  a  fraud  upon  every  person  who  took  such 
stock  as  full-paid  stock,  relying  upon  the  appearances  and 
deceived  thereby.  {MechanM  Bank  v.  The  N.  Y,  and  Jfi 
H,  R.  R.  Co.,  13  N.  Y.,  599;  Bvuffy.  Mali,  36  id.,  200y 
Morgan  v.  Skiddij,  62  id.*  319;  Shoiwell  v.  Mali,  38  B:irl>., 
445.)  The  proof  offered  tended  to  show  that  the  stock 
delivered  to  the  plaintiff  Wiis  not  full-paid  stock,  and  yet 
that  it  was  issued  for  the  purpose  of  delivery  to  the  plaintiff 
as  full-paid  stock.  The  proof  thus  offered  was  very  mjiterial, 
and  if  rc(?eivcd  would  have  gone  far  toward  completing  the 
proof  requisite  to  sustain  th<j  action.  The  proof  having  been 
excluded  upon  grounils  fatal  to  any  recovery,  the  plaintiff 
was  not  required  to  give  any  further  evidence.  The  court 
having  excluded  evidence  absolutely  essential  to  any  recovery, 
the  plaintiff  was  excused  from  giving  any  proof  as  to  his 
damages.  It  is  sufficient  that  the  case  was  such  as  thtit  the 
plaintiff  could  have  sustained  sulistantial  damages  from  the 
fi-aud  alleged.  No  question  was  made  about  the  damages  at 
the  trial,  and  it  is  not  important  here  to  consider  them,  or  to 
attempt  to  lay  down  any  rule  which  shall  give  the  measure 
of  them.    It  is  enough  that  we  can  see  that  if  the  plaintiff 
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shall  in  other  respects,  upon  a  new  trial,  give  sufficient  proof, 
he  will  be  entitled  to  recover  some  damage. 

The  contract  between  Byrne  and  the  corporation  was  not 
introduced  in  evidence  and  is  not  before  us.  It  was  not 
alleged  iu  the  answer  and  it  was  not  claimed  upon  the  trial 
that  that  contract  was  unauthorized  or  illegal.  We  must 
assume,  therefore,  here,  that  it  was,  when  made,  a  legal  con- 
tract, such  as  the  corporation  could  make.  It  is  claimed, 
however,  that  the  assignment  of  the  interest  in  that  contract 
to  the  plaiutiff  while  he  was  a  director  was  void  sis  l>eing 
contrary  to  public  ix>licy.  It  is  true  that  the  plaintiif  while 
acting  as  a  dii'ecJtor  of  the  corporation  held  a  fiduciary  rela- 
tion  to  it.  lie  was  a  trustee  of  the  corporation,  and  wa» 
under  the  sumo  disability  which  attaches  to  all  trustees  iu 
dealing  with  trust  property  and  iu  ti*ansacting  the  business 
l)ertaining  to  the  trust.  He  could  not  act  as  trustee  and  for 
himself  at  the  same  time,  and  he  would  not  be  permitted 
to  make  a  profit  to  himself  hi  his  dealings  with  the  cor^>o- 
ratioii.  It  is  against  public  policy  to  allow  persons  occu- 
pyiug  fiduciary  relations  to  be  placed  in  such  positions  ad 
that  there  will  be  constant  danger  of  a  betrayal  of  trust  by 
the  vigorous  operation  of  selfish  motives.  The  rules  upon 
this  subject  are  illusti-ated  in  many  cases,  but  few  of  which 
are  here  cited.  {Risley  v.  Indianapolis^  D.  and  IF.  i?.  i?. 
Co.,  62  N.  Y.,  240;  ButU  v.  Wood,  37  id.,  317;  Siexmri  y. 
The  Lehigh  Valley  li.  li.  Co.,  9  Vroom,  506;  Gardner  v. 
Butler,  30  N.  J,  Eq.,  703;  Foster- y.  The  Oxford  W.  and 
W.  lly.  Co.,  14  Eng,  L.  and  Eq.,  306;  Aberdeen  lly.  Co. 
V.  Blaikie,  1  Macqueen  H.  L.,  461.) 

The  assignment  of  a  portion  of  the  Byinie  contract  to 
the  plaiutiff  did  not  render  that  contract  void.  There  waa 
nothing  done  under  the  contract.  If  the  plaintiff  had 
attempted  to  do  anything  under  it,  so  that  his  intei*est  under 
it  might  come  in  conflict  with  his  duty  as  trustee,  then  the 
principle  of  the  above  ca^cs  could  havjB  been  invoked  against 
him.  The  corporation  could  have  permitted  him  and  Bymo 
to  perform  the  contract  and  then  could  make  him  account 
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to  it  for  all  the  profits  he  made  by  such  performance.  If 
he  liad  attempted  to  perform  the  contract  while  he  was 
director,  the  stockholders  could  probably  have  intervened, 
by  some  suit  in  equity  adapted  to  the  nature  of  the  case, 
to  nullify  the  coutract  as  to  him,  or  to  restrain  him  firom 
the  performance  thereof,  or  to  compel  him  to  elect  to  i-esign 
his  office  of  director  or  to  give  up  the  contract.  In  any 
view  of  the  case,  the  assignment  to  him  was  not  absolutely 
void  ;  it  was  at  most  simply  voidable  at  the  election  of  the 
corporation  or  its  stockholders.  Besides,  the  assignment  to 
him  did  not  destroy  the  Byrne  contract,  and  before  he 
attempted  with  Byrne  to  perform  it,  and  before  any  objec- 
tion was  made  by  the  corporation  or  any  of  its  stockholders 
to  his  connection  w^ith  it,  he  assigned,  as  he  was  perfectly 
competent  to  do,  all  his  interest  therein  to  Brown  and  Scligman 
who  were  perfectly  competent  to  take.  It  is  probably 
true  that  there  was  very  little,  if  any,  value  in  plaintiff's 
interest  in  that  contract.  But  it  is  not  claimed  that  he 
misrepresented  its  value,  or  that  Brown  and  Seligman  were 
in  any  way  deceived  or  even  mistaken  as  to  its  true  condi- 
tion and  value.  All  the  plaintiff  assigned  was  *'  any  inter- 
est he  might  have  "  in  that  contract,  and  that  interest  the 
two  defendants  thought  would  be  of  some  advantage  and 
bargained  for  and  took.  The  trial  judge  therefore  erred  in 
holding  that  the  contract  with  the  two  defendants  was  ren- 
dered void  because  of  anything  peitaining  to  the  Byrne 
contract  and  the  assigunicnt  of  the  interest  therein. 

The  second  ground  of  nonsuit  is  equally  untenable.  Tliere 
was  nothing  in  the  written  contract  between  the  parties  which 
required  the  plaintiff  to  transfer  the  control  and  management 
of  the  corporation  to  Brown  and  Seligman;  but  I  will  assume 
that  it  was  the  imderstanding  and  a  part  of  the  scheme  that 
he  should  do  so.  Brown  and  Seligman  were  attempting  to 
procure  the  control  of  the  corporation  and  of  its  franchises 
for  a  legitimate  purpose.  There  is  no  reason  to  suppose 
that  they  meant  to  perpetrate  any  fraud  on  the  stockholders. 
They  were  dealing  with  a  pei*son  who  held  a  majority  of  the 
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stock  and  who  in  virtue  thereof  had  the  right  and  the  power 
t.)  control  the  corporation  within  the  limits  of  its  chartered 
powers.  Ho  had  the  right  to  sell  out  all  his  stock  and  inter- 
est in  the  corporation,  and  in  doing  so  he  perpetrated  no 
wrong  upon  any  one,  and  when  he  ceased  to  have  any  inter- 
est in  the  corporation,  it  was  certainly  legitimate  and  right 
that  he  should  cease  to  control  it.  It  is  the  general  rule, 
sanctioned  by  the  policy  of  the  law,  that  those  who  have  the 
largest  interest  in  corporations  may  control  them,  as  they 
have  the  greatest  uiterest  that  they  shall  be  well  munaged. 
When  Brown  and  Seligman  succeeded  to  the  interest  of  the 
plaintiff,  holding  a  majority  of  the  stock  then  issued,  it  was 
perfectly  proper  that  they  should  have  the  control  of  the 
corporation,  and  it  was  not  improper  or  illegjil  for  the  plain- 
tiff to  surrender  the  control  to  them.  There  is  no  proof  that 
in  obtaining  the  resignation  of  the  plaintiff  and  other  direct- 
oi-s,  and  in  filling  the  vacancies,  any  fraud  or  wrong  was 
intended  upon  the  coiporation  or  any  of  its  stockholders,  or 
that  any  of  the  stockholdei-s  at  any  time  objected  to  what 
was  done  in  this  respect.  It  was  simply  the  mode  of  trans- 
ferring the  control  of  the  corporation  to  those  who  by  the 
policy  of  the  law  ought  to  have  it,  and  I  am  unable  to  see 
how  any  policy  of  the  law  was  violated,  or  in  what  way,  upon 
the  evidence,  any  wrong  was  thereby  done  to  any  one. 

The  point  was  not  taken  in  the  answer  or  at  the  trial  that 
there  was  an  absence  or  failure  of  consideration  for  the  con- 
tract of  Brown  and  Seligman,  and  it  could  not  have  availed 
if  it  had  been.  They  got  all  they  bargained  for,  and  obtained 
control  of  the  corporation  and  its  franchises.  They  obtained 
•the  sixty  shares  of  stock  held  by  the  plaintiff.  It  does  not 
appear  by  what  title  plaintiff  held  such  stock,  but  it  is  suffi- 
cieut  that  he  transferred  it  to  Brown  and  Seligman,  and  so 
far  as  appears  no  one  has  questioned  their  title  and  they  have 
not  complained  that  their  title  was  not  valid. 

It  is  clear,  therefore,  that  the  evidence  offered  was  improp- 
erly excluded,  and  that  the  nonsuit  was  improperly  grunted 
upon  the  grounds  stated.  But  it  appears  from  the  opinion 
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pi'ouoimccd  at  the  General  Term  that  the  nonsuit  was  sus- 
tained there  upon  a  ground  not  stated  at  the  circuit,  to  wit : 
upon  the  g-ound  that  the  contract  between  the  corporation 
and  Byrne  was  illegal  We  think  the  ground  taken  by  the 
Creneral  Term  is  untenable  for  the  reasons  above  stated,  as 
well  as  for  the  reason  that  the  alleged  iliegiility  of  that  con- 
tract did  not  so  far  pervade  the  contract  between  the  plain- 
tiff and  Brown  and  Seligmon,  no  fraud  being  practiced  u|X)n 
them,  as  to  render  it  void. 

The  case  of  Park  stands  on  a  different  footing  from  the 
other  defendants.  He  did  not  object  to  any  of  plaintiff's  evi- 
dence. As  to  him  the  plaintiff  was  permitted  to  give  all  the 
evidence  he  could,  and  the  evidence  given  tends  to  show  that 
he  was  guilty  of  no  fraud. 

The  judgment  as  to  Park  must  be  afBrmed,  with  costs,  and 
as  to  the  other  defendants,  it  must  be  reversed  and  new  trial 
granted,  costs  to  abide  event. 

CuuBGH,  Ch.  J.,  Ki^ALLO  and  Danforth,  JJ.,  concur ; 
FOLGER  and  Miller,  J  J.,  dissent ;  Andrews,  J.,  absent 

Judgment  accordingly. 


y^  °74      Francis  A.   Eeitz,   Appellant,   v.   Francis  J.   Beitz, 
80  638  Keapondent. 

153    241  ^ 

The  provision  of  the  statute  of  uses  and  trusts  (1  R.  S.,  728,  {}  51,  C3), 
declaring^  that  where  a  g^ant  shall  be  made  to  one  person  for  a  valaable 
consideration  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 
one  making  the  payment,  but  title  shaU  vest  in  the  grantee,  implies  the 
assent  and  co-operation  of  the  one  paying  the  money,  and  so  inducing  the 
grant  from  the  one  receiving  it ;  it  does  not  apply  unless  he  was  awai'e 
that  the  grant  was  so  taken. 

It  seems,  therefore,  that  where  an  agent  has  invested  the  moneys  of  his  prin- 
cipal, in  his  hands,  in  the  purchase  of  I'eal  estate,  taking  title  in  his  own 
name,  in  order  to  claim  the  benefit  of  said  provision  he  must  show  that 
the  title  was  so  taken,  with  the  knowledge  and  consent  of  his  principaL 

In  an  action  to  have  it  adjudged  that  lands  so  alleged  to  have  been  pnr^ 
chased  by  an  agent  are  held  by  him  in  trust,  the  complaint,  after  alleg- 
ing the  purchase  with  the  money  of  the  principal,  and  the  grant  to  the 
agent  in  his  own  name,  alleged  that  it  was  understood  and  agreed  that 
the  investments  should  be  made  in  the  name  of  the  prindj)alt  and  that 
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it  was  taken  without  her  knowledge  or  consent  in  the  name  of  defend- 
ant. Plaintiff  s  evidence  established  these  allegations.  In  the  answer 
and  in  his  testimony  defendant  denied  that  the  puix^hase  was  made  with 
the  money  of  his  pnncipaU  and  denied  the  agi'eemeut  alleged.  The 
i^feree  found  that  the  lands  were  purchased  for  the  princiimL  There 
was  no  expi'ess  finding  that  the  deed  was  taken  without  the  consent  or 
knowledge  of  the  principaL  Hdd,  that  the  findings  made,  necessarily 
impUed  an  absence  of  consent  or  knowledge  that  he  should  take  title 
in  his  own  name ;  that  consent  to  a  conveyance  vesting  the  entii-e  interest, 
both  legal  and  equitable,  in  the  agent,  would  be  inconsistent  with  the 
finding  that  the  lands  were  purchased  for  the  princiiwl. 

This  action  was  commenced  in  1867.  The  lands  were  conveyed  to  defend- 
ant in  1854 ;  his  mother,  for  whom  he  acted  as  agent,  and  with  whose 
money  he  made  the  pui*chase,  died  in  1866.  Defenilant  did  not  assume 
to  own  the  property  or  deny  hey  right  thereto  until  after  her  death ;  and 
she  had  no  knowledge  that  the  deed  had  been  taken  in  his  name.  Htld^ 
that,  until  the  happening  of  one  or  the  other  of  these  events,  the  cause 
of  action  did  not  accrue ;  and  that,  therefoi*e,  the  action  was  not  baiTed 
by  the  statute  of  limitations. 

Meitz  V.  Heitz  (14  Hun,  536),  i-evei-sed. 

(Argued  March  8, 1880 ;  decided  April  6,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  reversing  an  inter- 
locutory  judgment,  entered  upon  the  report  of  a  referee,  and 
granting  a  new  trial.     (Reported  below,  14  Hun,  536.) 

This  action  was  brought  to  have  it  adjudged  that  certain 
premises,  conveyed  to  the  defendant  by  deed  in  1854,  are 
held  by  him  in  trust ;  and  for  an  uccounting. 

The  complaint  alleged,  in  substance,  that  the  lands  in 
question  were  purchased  by  defendant,  who  was  at  the  time 
the  agent  of  his  mother,  Elizabeth  B.  Reitz,  with  moneys 
belonging  to  her,  in  his  hands  as  8!ich  agent ;  that  it  was 
distinctly  understood  by  and  between  plaintiff  and  defendant, 
who  were  the  only  children  of  said  Elizabeth,  that  the 
investments  of  said  moneys  should  be  made  in  her  name  ; 
but  that  defendant,  contrary  to  h's  duty,  took  the  deed  of 
said  premises  in  his  own  name,  without  the  knowledge  or 
eonsent  of  his  mother ;  that  defendant  erected,  with  the  con- 
sent of  his  mother,  certain  buildings  on  said  premises,  and 
received  the  rents  and  profits  thereof ;  that  up  to  the  time 
c^  the  death  of  his  said  mother,  he  did  not  assume  to  own  the 
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pmuouuccd  at  the  Geneml  Term  that  the  nonsuit  was  sus- 
tained there  upon  a  grouud  uot  stated  at  the  circuit,  to  wit  : 
upon  the  g 'ouiid  that  the  contract  between  the  corporation 
and  Byriio  was  illegal.  We  think  the  ground  taken  by  the 
General  Tenn  is  untenable  for  the  reasons  above  stated,  as 
well  as  for  the  reason  that  the  alleged  illegality  of  that  con- 
tiuct  did  not  so  far  pervade  the  contract  between  the  plain- 
tiff and  Brown  and  Seligmon,  no  fraud  being  practiced  ui)on 
them,  as  to  reader  it  void. 

The  case  of  Park  stands  on  a  different  footing  fi-om  the 
other  defendants.  He  did  uot  object  to  any  of  plaintiff's  evi- 
dence. As  to  him  the  plaintiff  was  permitted  to  give  all  the 
evidence  he  could,  and  the  evidence  given  tends  to  show  that 
he  was  guilty  of  no  fraud. 

The  judgment  as  to  Park  must  be  afBrmed,  with  costs,  and 
as  to  the  other  defendants,  it  must  be  reversed  and  new  trial 
granted,  costs  to  abide  event. 

CuuBGH,  Ch.  J.,  Rapallo  and  Danforth,  JJ.,  concur ; 
Folger  and  Miujeb,  JJ.,  dissent ;  Andrews,  J.,  absent 

Judgment  accordingly. 
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The  provision  of  the  statute  of  uses  and  trusts  (1  R.  S.,  728,  {}  51,  C3), 
declaring  that  where  a  grant  shall  be  made  to  one  pei*son  for  a  valuable 
consideration  paid  by  another,  no  use  or  trust  shall  result  in  fkvor  of  the 
one  making  the  payment,  but  title  shaU  vest  in  the  grantee,  implies  the 
assent  and  co-operation  of  the  one  paying  the  money,  and  so  inducing  the 
grant  from  the  one  receiving  it ;  it  does  not  Apply  unless  he  was  aware 
that  the  grant  was  so  taken. 

It  Mcnw,  therefore,  that  where  an  agent  has  invested  the  moneys  of  bis  prin- 
cipal, in  his  hands,  in  the  purchase  of  I'eal  estate,  taking  title  in  his  own 
name,  in  order  to  claim  the  benefit  of  said  provision  he  must  show  that 
the  title  was  so  taken,  with  the  knowledge  and  consent  of  his  principal. 

In  an  action  to  have  it  adjudged  that  lands  so  alleged  to  have  been  pur- 
chased by  an  agent  are  held  by  him  in  trust,  the  complaint,  after  allege 
ing  the  purchase  with  the  money  of  the  principal,  and  the  grant  to  the 
agent  in  his  own  name,  alleged  that  it  was  understood  and  agreed  that 
the  investments  should  be  made  in  the  name  of  the  princii)alt  and  that 
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it  was  taken  without  her  knowledge  or  consent  in  the  name  of  defend- 
ant. Plaintitr  s  evidence  established  these  allegations.  In  the  answer 
and  in  his  testimony  defendant  denied  that  the  puixshase  was  made  with 
the  money  of  his  principal,  and  denied  the  agj*eemeut  alleged.  The 
referee  found  that  the  lands  were  purchased  for  the  principal.  There 
was  no  express  finding  that  the  deed  was  takmi  without  the  consent  or 
knowledge  of  the  pnncipal.  Held,  that  the  findings  made,  necessai'ily 
implied  an  absence  of  consent  or  knowledge  that  he  should  take  title 
in  his  own  name ;  that  consent  to  a  conveyance  vesting  the  entire  interest, 
both  legal  and  equitable,  in  the  agent,  would  be  inconsistent  with  the 
finding  that  the  lands  were  purchased  for  the  principal. 

This  action  was  commenced  in  1867.  The  lands  were  conveyed  to  defend- 
ant in  1854 ;  his  mother,  for  whom  he  acted  as  agent,  and  with  whose 
money  he  made  the  pmnshase,  died  in  1866.  Defendant  did  not  assume 
to  own  the  property  or  deny  he^  right  thereto  until  after  her  death ;  and 
she  had  no  knowledge  that  the  deed  had  been  taken  in  his  name.  Heldj 
that,  until  the  happening  of  one  or  the  other  of  these  events,  the  cause 
of  action  did  not  accrue ;  and  that,  therefore,  the  action  was  not  baiTed 
by  the  statute  of  limitations. 

Meitz  V.  Heitz  (14  Uun,  536),  revei'sed. 

(Argued  March  8,  1880 ;  decided  April  6,  1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  ill  the  second  judicial  dciDartmont,  reversing  an  inter- 
locutory judgment,  entered  upon  the  report  of  a  referee,  and 
granting  a  new  trial.     (Reported  below,  14  Hun,  536.) 

This  action  was  brought  to  have  it  adjudged  that  certain 
premises,  conveyed  to  tlio  defendant  by  deed'm  1854,  are 
held  by  him  in  trust ;  and  for  an  accounting. 

The  complaint  alleged,  in  substance,  that  the  lands  in 
question  were  purchased  by  defendant,  who  was  at  the  time 
the  agent  of  his  mother,  Elizabeth  B.  Rcitz,  with  moneys 
belonging  to  her,  in  his  hands  as  S'lch  agent ;  that  it  was 
distinctly  nndci*stood  by  and  between  plaintiff  and  defendant, 
who  were  the  only  children  of  said  Elizabeth,  that  the 
investments  of  said  moneys  should  be  made  in  her  name  ; 
but  that  defendant,  contrary  to  h:s  duty,  took  the  deed  of 
said  premises  in  his  own  name,  without  the  knowledge  or 
eonsent  of  his  mother ;  that  defendant  erected,  with  the  con- 
sent of  his  mother,  certain  buildings  on  said  premises,  and 
received  the  rents  and  profits  thereof ;  that  up  to  the  time 
of  the  death  of  his  said  mother,  he  did  not  assume  to  own  the 
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property  or  deny  her  right  thereto,  but  treated  it  as  belong- 
ing to  her  ;  that  she  died  in  Dcceml)er,  1866,  intczstate. 

The  answer  admitted  the  conveyance  to  him  of  the  premi- 
ses in  question,  but  denied  that  the  same  were  j^urchased  with 
tlie  moneys  of  his  mother.  On  the  contrary,  alleging  that 
they  were  purchased  with  his  own  funds,  and  by  himiudi- 
vidually,  and  not  as  agent  for  his  said  mother. 

The  referee  foinid,  that  said  Elizabeth  Barbara  Reitz, 
during  her  life-time  and  until  her  death,  entrusted  the  defend- 
ant as  her  agent  with  her  business  ;  that  he  received  certain 
moneys  belonging  to  her  as  her  agent ;  that  with  said 
moneys  he  purchased  certain  lots  for  her  on  Myrtle  avenue, 
but  took  the  title  to  said  lots  in  his  own  name ;  that  the 
defendant  afterwards,  by  and  with  the  consent  of  the  said 
Elizabeth  Barbara  Reitz  and  the  plaintiff,  erected  upon  said 
lots  four  certain  buildings,  and  received  therefor  certiiin  rent 
as  alleged  in  the  complaint ;  that  the  interest  of  the  said 
Elizabeth  Barbara  Reitz  in  said  lots  has  descended  to  plain- 
tiff and  defendant  in  equal  terms  ;  that  the  defendant  holds 
the  title  to  said  lots  for  the  equal  use  and  benefit  of  himself 
and  the  plaintiff. 

Further  facts  appear  in  the  opinion. 

L.  K.  Churchy  for  appellant.  Trust  money  may  be  fol- 
lowed into  lands  and  will  impress  them  ,with  the  trust. 
{Ferris  v.  Van  Vetc/ien,  Ct.  Appeals,  March  26,  1878.) 
A  resulting  trust  arose  by  reason  of  the  plaintiff's  fraud  in 
takuig  title  in  his  own  name,  {Traphagen  v.  Burt^  67 
N.  Y.,  30.)  Declarations  may  be  taken  to  show  that  the 
purchase  was  of  a  trust  character  and  so  intended  at  the 
time  of  purchase.  (Chapman  v.  Porter,  69  N.  Y.,  276.) 
The  referee  was  not  required  to  negative  m  express  terms 
auy  facts  than  such  as  enter  into  and  form  a  basis  of  the 
judgment  rendered  by  him.  {Nelson  v.  Ingersdl,  27  How. 
Pr.,  1;  McAndrews  v.  WJiUlocik,  2  Sweeney,  623;  Lernicml 
V.  Baefjec,  49  Barb.,  362;  Manley  v.  North  Am.  Ins,  Co., 
1  Lans.,  20;  McDougal  v.  Hess,  68  N.  Y.,  20;  3  Wait's  Pr., 
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306,  307.)  If  defendant  sought  to  avjill  himself  of  a  statu- 
tory bar,  he  was  bound  to  prove  all  facts  necessary  to  render 
the  bar  effectual.  (Cole  v.  Jessup,  10  N.  Y.,  96,  overruling 
2  Barb.,  309.)  If  there  were  issues  upon  which  no  evidence 
was  given,  it  was  not  necessary  that  the  referee  should  notice 
them  hi  his  report.  {Ingraham  v.  Gilbert^  20  Bai'b.,  151; 
Patterson  v.  Graves,  11  How.  Pr.,  92.)  If  the  referee  has  not 
fully  reported,  the  report  should  be  sent  back  for  correction 
on  proper  motion  to  have  same  corrected.  {Manley  v.  Pres. 
and  Directors  of  Ins.  Co.  of  IT.  A.,  1  Lans,,  20;  3  Wait's 
Practice,  334.)  In  equity  actions  the  court  will  always  look 
at  the  entire  case,  and  see  whether  substantial  justice  has 
been  done,  and  where  that  appears  it  will  affirm  the  judg- 
ment notwithstjmduig  the  admission  of  testimony  which  m 
ordinary  actions  at  faw  might  have  necessitated  a  new  trial. 
{Olmrch  V.  Eidd,  3  Hun,  254;  5  T.  &  C,  454;  HiU  v. 
Grant,  46  N.  Y.,  496.) 

Homer  A.  Nelson,  for  respondent.  No  trust,  either 
exjoress  or  implied,  is  established.  (1  R.  S.,  728,  §§  51,  52, 
53,  original  paging.)  The  claim  of  plaintiff  is  barred  by 
the  statute  of  limitations.  (Code,  §§  382,  388.)  An  agency 
is  not  such  a  trust  as  to  prevent  the  i*unning  of  the  statute 
of  limitations.  {liemm'ck  v.  Uenwick,  1  Bi-adf.,  234;  20 
J.  R.,  576;  5  Hill,  396;  4  Mass.  C.  C,  152;  Angel  on 
Lim.,  186;   13  Barb.,  632.) 

Danforth,  J.  The  order  appealed  from  docs  not  show 
that  the  new  trial  was  granted  upon  a  question  of  fact,  and 
the  contmry  must  be  presumed.  (Code  of  Civil  Procedure, 
§§  1337,  1338.)  Nor  are  we  to  consider  the  weight  of  evi- 
dence produced  upon  the  trial  by  the  respective  parties,  but 
whether  there  is  any  which  would  support  the  findings  of 
the  referee.  An  examination  of  the  i-ecord  satisfies  me  that 
there  is,  and  as  the  conclusion  of  the  General  Term  doe.**  not 
seem  to  have  been  otherwise,  it  cannot  be  necessary  to  re-state 
here  the  testimony  on  which,  as  I  think,  the  findmgs  may 
stand.     Do  these  findings  supj^ort  the  conclusion  of  law 
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upon  which  the  decision  of  the  referee  depends?  The 
referee  finds  tliat  Elizabeth  Barlium  Beitz,  *'  during  her  life- 
time, and  until  her  death,  entrusted  the  defendant,  as  her 
agent,  with  her  business  and  with  the  settlement  of  the  estate 
of  her  husband.  That  as  her  agent  he  received  moneys 
belonging  to  her,  with  which  he  purchased  certain  lots  for 
her,  but  took  the  title  thereto  in  his  own  name ;  that  he 
afterwards,  with  the  consent  of  said  Elizabeth  Barbara,  and 
the  plaintiff,  erected  upon  said  lots  four  certain  buildings, 
and  received  rent  therefor,  as  alleged  in  the  complaint" 
(that  is,  as  her  agent)  ;  '^that  the  interest  of  said  Elizabeth 
Barbara  in  said  lots  has  descended  to  the  plaintiff  and  defend- 
ant in  equal  terms  ; "  that  the  defendant  holds  *'  the  title  to 
said  lots  for  the  equal  use  and  benefit  of  himself  and  the 
plaintiff ;  and  as  conclusion  of  law  the  referee  directs  that  he 
render  an  account  of  all  monej-s  and  effects  that  have  come 
to  his  hands  as  the  agent  of  the  said  Elizabeth  Barbara  dm*- 
ing  her  life-time,  and  of  all  the  rents  which  have  come  to  his 
bauds  since  her  death."  The  decision  of  the  referee  has 
been  set  aside,  and  a  new  trial  ordered,  by  the  General  Tenn. 
This  order  is  appealed  from,  and  the  learned  counsel  for  the 
respondent  now  urges  in  its  support :  I'irsL  That  there  is 
no  findbig  by  the  referee  that  the  defendant  took  the  deed 
above  referred  to  in  his  own  name  without  the  knowledge  or 
consent  of  his  mother,  and,  therefore,  that  the  cjise  is  within 
the  statute  of  uses  and  trusts.  (1  R.  S.,  728,  tit.  2,  part  2, 
ch.  1,  art  2,  §§  51,  52.)  Second.  That  the  claim  is  barred  by 
the  statute  of  limitations.  * 

I  am  unable  to  see  that  the  statute  applies  to  the  defend- 
ant's cose.  The  defendant  occupied  towards  his  mother,  a 
fiduciarj'  relation.  He  was  her  agent,  as  such  he  received 
her  money,  invested  it  in  land  for  her,  but  he  took  the  title 
in  his  own  name.  Not  with  her  consent,  or  with  her  knowl- 
edge. The  statute  (§  51),  wjis  obviously  intended  to  prevent 
a  secret  trust  in  favor  of  the  person  paying  the  considcnition. 
In  Siemon  v.  Schurck  (29  N.  Y.,  610),  after  quoting  tlie 
sections  above  referred  to,  IIogeboom,  J.,  says :     '*  It  was 
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iiut  (Icoraed  consistent  with  fair  dealing  and  just  policy  that 
a  person  for  whose  use  such  a  conveyance  was  made,  and 
who  wiis  designed  to  reap  "all  the  benefits  thereof,  should 
thus  conceal  a  feal  ownership  under  aii  assumed  name,  and 
the  statute,  therefore,  virtually  imposed  upon  hiui  the  pen- 
alty of  the  forfeiture  of  his  estate."  Such  result  could  not 
have  been  intended,  unless  the  person  paying  the  money  was 
aware  thtit  the  deed  was  so  taken.  It  miplies  the  assent  and 
co-operation  of  two  persons,  one  paying  the  money,  and  so 
induciu'jf  the  grant,  and  the  other  receiving  it.  There  is 
then  apparent,  an  intent  to  violate  the  statute.  The  facts  iu 
this  case  exclude  such  conclusion.  Here  one  pei'son,  the 
agent,  confessedly  buying  propeily  for  the  principal,  by  mis- 
take or  fraud  took  the  title  m  his  own  name.  No  other 
inference  can  be  permitted.  It  was  his  duty  to  take  the 
conveyance  in  the  naine  of  his  i)rincipal,  and  he  cannot  profit 
by  his  omission  to  do  so,  or  successfully  invoke  against  her, 
or  those  claiming  under  her,  a  statute  which  was  designed 
to  prevent,  not  to  encourage  fraud.  {JSiemon  v.  Schurck, 
snpra  ;  Day  v.  Roth^  18  N.  Y.,  448;  Lounahury  v.  Pwrdy^ 
18  id.,  515.)  But  if  the  statute  {%uprd)^  has  an  application, 
it  is  quite  clear  that  as  to  the  lots  in  question,  and  the  relief 
depending  thereon,  the  referee  did  not  eiT.  Section  fifty- 
one,  is  so  qualified  by  section  fifty-three,  that  it  does  not 
extend  to  cases  **  where  the  alienee  named  in  tiie  convey- 
ance shall  have  taken  the  same  in  his  own  name,  without 
the  consent  or  knowledge  of  the  person  paying  the  coiisid- 
•cration."  The  complamt  alleges  that  the  purchase  wiis  made 
by  the  defendant  with  his  mother's  money,  received  by 
him  for  investment  for  her,  part  of  it  from  the  plaiutifl*'s" 
hands,  who  ^^  supposed  that  such  investment  would  be  made 
in  the  mother's  name,  as  it  was  distinctly  uuderetood  and 
agreed  between  tho  plaintiff  and  defendant,  that  such  invest-v 
ment  should  be  r>(>  made,"  and  other  allegations  to  the  same 
end.  They  in  substance  amount  to  an  averment  that  the 
deed  was  taken  by  defendant  in  his  own  name,  without  the 
knowledge  or  consent  of  the  mother.     The  evidence  on  one 


544  PHIN^*£Y  et  al.  v.  Broschbll.  [A.piil, 


Statement  of  case. 


side  clearly  establj.>?lu»s  that  fact.  The  deteadaat  by  his  ans- 
wer and  his  testimony  substantially  denies  it,  as  he  also 
denies  that  he  bought  the  lota  for  his  mother,  or  with  her 
money.  Yet  the  retei-ee  finds  to  the  contrary,  and  in  this 
finding  is  necessarily  implied  an  absence  of  consent  or  knowl- 
edge, that  he  should  take  the  title  absolutely  in  his  own  name. 

An  absolute  conveyance  is  one  which  vests  the  entire 
interest  in  the  property  conveyed,  both  legal  and  equitable 
in  the  grantee.  Consent  to  such  a  conveyance  would  oe 
inconsistent  with  the  finding  that  the  lots  were  purchased  for 
th^  mother.  If  they  were  bought  for  her  by  her  agent,  it 
must  have  been  without  her  knowledge  or  consent  that  the 
absolute  conveyance  w:is  taken  to  himself,  and  a  finding  by 
the  referee  to  that  effect  may  be  inferred  as  involved  in  his 
general  conclusion  in  favor  of  the  plaintiff.  {Grant  v.  Morse, 
22  N,  Y.,  323;  Sie?7i(m  v.  Sckurck,  2d'N.  Y.,  698.) 

Nor  does  the  statute  of  limitations  aid  the  defendant  lie 
did  not  until  after  his  mother's  death,  assume  to  own  the 
propeity,  or  deny  her  right  thereto.  Nor  did  she  have 
knowledge  that  the  deed  had  been  taken  in  his  name.  Until 
the  happening  of  one  or  the  other  of  these  events,  no  cause 
of  action  accrued.  She  died  in  18QG,  and  this  action 
appears  to  have  been  commenced  in  1867. 

The  order  of  the  General  Term  should  be  reversed,  and 
a  new  trial  denied. 

All  concur,  except  Andrews,  J.,  absent. 

Order  reversed,  and  new  trial  denied. 


Edmund  Phinnet  et  al.,  Eespondents,  v.  Edmund  Bros- 
CHELL  et  al..  Appellants. 

The. caption  of  an  order  for  the  service  of  Bummons  by  publication  was 
••  At  a  Special  Term  of  the  Supreme  Coui-t,  *  *  »  held  at  cham- 
bers ;**  and  there  was  a  dii-ection  to  enter  it.  It  did  not  appear  that 
it  was  entei*e<l  as  a  court  oi-der ;  it  wa^  in  fact  made  by  the  Judge 
whose  name  appeai-ed  in  the  caption,  out  of  court,  in  his  private  cham- 
bers ;  it  was  signed  with  his  initials  and  those  of  his  office ;  and  in 
the  body  thereof  it  purported  to  be  made  by  the  judg«.    The  General 
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Term  held  that  the  caption  and  the  direction  to  enter  were  not  conclusive, 
and  that  the  order  was  good  as  a  chamber  order  of  the  judge.  Held, 
that  as  the  question  was  purely  one  of  form,  this  court  woi;ld  not  differ 
with  the  court  below  on  so  technical  a  point  of  practice.  Order,  thei*e- 
fore,  affirmed. 

(Argued  March  9, 1880 ;  decided  April  6, 1880.) 

Appeal  from  •order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  revereing  an  order/ of 
Special  Term,  vacating  and  setting  aside  an  attachment 
issued  herein.     ^Reported  below,  19  Hun,  116.) 

The  attachment  was  issued  May  9,  1879,  and  a  levy  made 
upon  pro^eity  of  the  defendants.  An  order  for  the  publica- 
tion of  summons  was  granted  June  5,  1879,  of  the  material 
portions  of  which  the  following  is  a  copy  : 

**  At  a  Special  Term  of  the  Supreme  Court  of  the  State 
of  New  York,  held  at  Chambcra  at  the  New  County 
Court  House,  in  the  City  of  New  York,  on  the  5th 
day  of  June,  A.  D.  1879. 
"  Present — Hon.  Abraham  R.  Lawrence,  Justice. 


Edmund  Phinnet,  Isaac  Jacksoit, 
William  H.  Phinitbt  and  Frakk 
C.  Cbockbb, 

Plai7Vbiff8, 


agst. 

Edmund  Broschbll,  John  Dob  and 
Richard  Rob,  whose  i-eol  names 
ai-e  unknown,  composing  the  firm 
of  Edmund  Broschbll  &  Company, 
of  Havana,  Cuba, 

Defendants, 

'*The  plaintiffs  having  presented  to  me  the  verified  com- 
plaint in  this  action,  hereto  annexed,  showing  a  cause  of 
action  for  which  judgment  is  therein  demanded  against  the 
defendants  Edmund  Broschell,  John  Doe  and  Richard  Roe, 
-whose  real  names  are  unknown,  composing  the  firm  of 
Edmund  Broschell  &  Co.,  of  Havana,  Cuba,  and  having  also 
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by  the  annexed  affidavit  of  Emmctt  R.  Olcott,  dated  June 
5th,  A.  D.  1879,  made  proof  to  my  satisfaction  that  said 
defendants  are  not  residents  of  this  State,  and  that  personal 
service  cannot  with  due  dihgence  be  made  upon  ihcm  within 
the  State,  now,  on  motion  cf  Olcott  k  Mestre,  £sq&,  attor- 
neys for  said  plaintiffs,  ordered  •  •  •  •  • 
Dated  New  Yobk,  June  5, 1879. 

(Enter.)  A.  R.  L., 

J.  8.  cr 

The  order  to  vacate  was  grarted  on  the  ground  that  the 
order  was  granted  by  the  court  instead  of  by  a  judge,  as 
required  by  the  Code  of  Civfl  Procedure  (§  440).  The 
order  was  in  fact  made  by  the  judge  out  of  court  at  his 
private  chambers. 

Edward  Patterson,  for  appellants.  The  order  was  a  part 
of  the  record  of  the  court  which  it  was  bound  judicially  to 
notice.  {Salmon  v.  Gedney,  lb  N.  Y.,  479.)  The  actual 
entiy  was  not  essential  to  make  it  an  order  of  tlie  court 
(People  V.  3If/ers,  2  Ilun,  28.) 

J.  P.  Ilosher,  for  respondents.  On  its  face  the  order  for 
publication  is  void  as  a  Special  Term  order,  but  good  as  a 
chambers  order.  (1  Abbott's  Law  Diet.,  202;  1  Burr's  Law 
Diet.,  200;  Code  Civ.  Proc,  §  232;  People  v.  Brennan, 
Gl  Barb.,  540;  JVort/irup  v.  People,  37  N.  Y.,  203;  Code 
Civ.  Proc,  §  239;  Bedell  v.  Powell,  3  Code  Rep.,  61,  63; 
People  v.  Brennan,  61  Barb,,  540.) 

IlArALLO,  J.  Tho  appellants  claim  that  the  order  of 
publication  in  this  case  was  not  made  by  a  judge,  but  by  tho 
court  at  Special  Term,  and  was  therefore  void.  This  is  the 
only  point  in  the  cjise. 

It  appears  that  the  order  was  in  fact  made  by  Judge 
Laavrexce  out  of  court,  in  his  private  chambers.  His 
name  ai)pears  in  the  caption,  and  in  the  body  of  the  order 
it  purports  to  be  made  by  a  judge.     It  recites,  "  the  plaintifi 
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having  presented  to  me,"  etc.,  and  **  having  proved  to  my 
satisfaction,"  etc.,  ordered,  etc.  It  is  signed  by  the  judgo 
with  his  hiitials,  and  his  official  title  is  abbreviated.  The 
appellant  relies  on  the  fact  that  it  has  a  caption,  "  at  a 
Special  Term  held  at  chambers,"  and  that  there  is  a  direc- 
tion to  enter,  but  it  does  not  appear  to  have  been  in  fact 
entered  as  a  court  order.  The  General  Tenn  held  that  it 
was  good  as  a  chamber  order  of  the  judge.  The  question  is 
purely  one  of  form  and  we  are  not  inclined  to  differ  with 
the  court  below  on  such  a  technical  point  of  practice. 

Tho  order  sh6uld  be  affirmed  with  costs. 

All  concur,  except  Andrews,  J.,  absent. 

Order  affirmed. 


so  ^B^ 

AuGusTm  H.  MojARRiETA  et  al.,  Respondents,  v.  Tom  as    ^  ^ 

Saenz  et  al.,  Appellants. 

A  request  on  the  part  of  a  defendant,  ag^ainst  whom  an  attachment  haa 
been  issued,  to  suspend  legal  proceedings,  does  not  excuse  a  failure  to 
serve  the  summons  or  to  commence  publication  within  the  tip|e  pre- 
ficinbed  by  the  Code  of  Civil  Pi-ocedui'e  (§  638),  and  does  not  operate  tia 
an  estoppel  pi*ecluding  the  defendant  fi*om  setting  u^)  want  of  publi- 
cation or  sei-vice. 

As  to  whether  the  lapse  of  the  thirty  days  prescribed  ousts  the  court  of  jur- 
isdiction and  abates  the  action  or  mei-ely  avoids  the  attachment,  qtuBre. 

A  plaintiff  after  having  obtained  one  attachment  and  order  of  publication, 
may  abandon  them  and  take  out  a  new  attachment  and  order,  provided 
this  is  not  done  for  the  purpose  of  vexation. 

It  does  not  afTect  the  junsdiction  of  the  court  in  granting  the  second 
attachment,  that  the  same  affidavit  was  .used  which  was  used  in  obtain- 
ing the  first. 

It  seems,  that  it  is  proper  thus  to  use  the  affidavit  a  second  time,  but  if  not 
it  is  a  mere  matter  of  practice,  a  departure  from  which  by  the  court 
does  not  deprive  it  of  jurisdiction. 

Jt  seenu,  also,  that  the  omission  upon  the  second  application  to  comply 
with  the  rule  (25)  requiring  that  the  affidavit  upon  an  ex  parte  applica- 
tion shall  state  whether  a  previous  application  has  been  made,  does  noft 
aifect  the  jurisdiction ;  it  is  a  mere  irregularity,  and  if  not  regai*ded  by 
the  court  below  will  not  be  regarded  here. 
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An  attachment  waa  issued  May  13,  1879,  an  onler  for  service  of  sum' 
mons  by  publication  was  obtained,  but  publication  was  not  com- 
menced within  the  thirty  days  prescribed;  within  that  time  one  of  the 
defendants,  whose  goods  had  been  ievieii  on,  telegraphed  and  wrote 
to  plaintiffs^  to  suspend  proceedings.  On  June  12,  1879,  a  second 
attachment  was  granted,  plaintiff  using  for  that  pui'pose  the  same  sum- 
mons and  complaint  and  the  same  affidavit  upon  which  the  iirst  warrant 
w^as  granted,  but  giving  a  new  undertaking ;  a  new  oixler  of  publication 
also  was  obtained,  and  publication  was  commenced  within  thii-ty  days 
after  the  second  attachment  was  granted.  The  first  warrant  was  before 
the  judgfe  when  he  granted  the  second.  Motion  was  made  to  vacate  the 
attachments;  the  notice  did  not  specify  a  failure  to  comply  with  said 
rule  as  an  objection  to  the  second  attachment.  Heldf  that  the  first 
attachment  was  properly  vacated,  but  that  the  second  attachment  was 
properly  granted ;  that  plaintiffs  had  thirty  days  thereafter  within  which 
to  commence  publication  of  summons ;  and  as  the  publication  was  com- 
menced within  that  time,  the  motion  as  to  the  second  attachment  should 
have  been  denied. 

McCoy  V.  Hyde  (8  Cow.,  68);  CiUler  v.  Bigga  (2  Hill,  409);  Bobinsony.  Sinr 
clair  (1  How  Pr.,  106),  distinguished. 

(Argued  Mai-ch  9;  1880;  decided  April  6, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  fii-st  judicial  department,  affirming  an  order  of 
Special  Term,  denyhig  a  motion  to  vacate  two  attachments  • 
issued  herein. 

Tlie  facts  appear  sufficiently  in  the  opinion. 

Edward  Patterson,  for  appellants.  An  attachment  having 
been  issued,  and  the  summons  not  having  been  personally 
served,  or  publication  commenced  within  thirty  days  after, 
the  court  lost  all  jurisdiction  of  the  cause,  and  all  j^roceed- 
ings  therein  became  void.  (Code  of  Civil  Proc.,  §  638.) 
The  court,  upon  defendants'  motion,  should  have  made  an 
order  vacating  and  setting  aside  the  first  attachment,  (Tay- 
lor' V.  Troncosco,  Ct.  App.  [8  Weekly  Dig.],  151;  Kellf/  v. 
Countjyman,  15  Ilun,  97.)  The  second  attachment  was  void 
in  its  inception  and  had  no  operative  force  at  any  time. 
(Code  of  Civil  Proc,  §  416;  McCoy  v.  Byck,  8  Cow.,  68; 
CuUer  V.  Biggs^  2  Hill  409;  Robinson  v.  Sinclair,  1  How. 
Pr.,  106.) 
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J.  F.  Mosher,  for  respondents.  The  second  warrant  of 
attachment  was  properly  granted  on  the  original  affidavit. 
{Colver  V.  Van  Valen,  6  How.  Pr.,  104;  Loche  on  For. 
Attacht,  11  [39  Law  Liber] ;  Baivfiard  v.  Heydrick^  49 
Barb.,  62,  70;  Ex  jyarte  Metzler,  5  Cow.,  287;  PrescoU  v. 
Roberts^  6  Cow.,  45;  McCoy  v.  Hyde,  8  id.,  68;  Caller  v. 
Biggs,  2  Hill,  410.)  Nor  is  it  any  objection  that  the  affida- 
vit was  made  some  time  before  the  application  for  the  second 
attachment.  (Orahan  v.  Bradbury,  7  Mo.,  281,  283; 
McClanahan  v.  Brack,  46  Miss.,  246,  258;  Campbell  v. 
Wilson,  6  Texas,  379,  395;  1  Greenl.  Evi.,  §  41;  Wright  v, 
Bagland,  18  Texas,  289,  292;  ONeil  v.  N.  Y.  and  S.  P. 
Mining  Co.,  3  Helm.  [Nev.J,  141,  147.)  As  there  was  not 
an  entire  absence  of  facts  proved,  justifying  the  granting  of 
the  second  warrant,  the  order  of  the  General  Term,  as  far 
as  it  relates  thereto^  is  not  appealable.  (fAIlen  v.  Meyer,  73 
N.  Y.,  1.) 

Rapallo  J.  The  first  attachment  was  granted  May  13, 
1879.  The  hist  day  for  commencing  publication  of  the 
summons  is  conceded  to  have  expired  on  the  12th  of  June, 
1879.  No  publication  was  made  until  after  that  date,  and 
by  that  omission  the  attachment  fell.  (Code,.§  638;  Taylor 
V.  Trmcosco,  76  N.  Y.,  599.) 

The  request  of  the  defendant  Rodriquez,  whose  individ- 
ual property  had  been  levied  on  by  virtue  of  the  warrant, 
to  suspend  proceedings,  received  June  fifth  by  telegraph, 
and  June  twelfth  by  letter,  were  not  a  substitute  for  service 
of  the  summons  or  commencement  of  publication,  nor  can 
they  operate  as  an  estoppel  to  preclude  the  defendants  from 
setting  up  want  of  publication  or  service.  A  mere  request 
to  sas];)end  legal  proceedings  is  not  sufficient  to  place  the 
party  who  complies  with  it  in  the  same  position  as  if  he  had 
gone  on  with  them. 

The  motion  to  vacate  the  first  attachment  should,  there- 
fore, have  been  granted. 

On  the  12th  of  June,  1879,  the  plaintiflS'  applied  for  and 
obtained  a  second  warrant  of  attachment,  trom  Mr.  Justice 


550  MoJAFBiETA  et  al.  9.  Saenz  et  aL  [Aprilf 

Opinion  of  the  Court,  per  Rapalxx),  J. 

Lawrence,  using  for  the  puipoae  the  same  summons,  com- 
plaint, and  affidavit  upon  which  the  first  warrant  had  been 
granted,  but  giving  a  new  imdertaking. 

The  Code  provides  that  a  warrant  of  attachment  may  be 
granted  to  accompany  the  summons,  or  at  any  time  after  the 
commencement  of  the  action  and  before  final  judgment 
therein  (§  638).  It  is  provided  by  section  416  that  from  the 
time  ^f  grantmg  a  provisional  remedy  the  coui*t  acquires 
jurisdiction,  and  has  control  of  all  subsequent  proceedings, 
but  that  this  jurisdiction  is  conditional,  and  liable  to  be 
divested  where  made  by  special  provision  dependent  upon 
some  act  to  be  done  after  the  granting  of  the  provisional 
remedy. 

If  the  second  attachment  is  to  be  regarded  as  an  entirely 
new  proceeding  in  a  new  action,  of  course  there  can  be  no 
question  as  to  its  validity.  But  treating  it  as  a  second 
attachment  in  the  same  action,  it  is  claimed  that  by  tho  fail- 
ure to  commence  the  publication  within  thirty  days  after  the 
granting  of  the  first  attachment  the  action  abated,  and  the 
couii;  lost  jurisdiction,  and  consequently  the  second  attach- 
ment fell  with  it. 

It  is  questionable  whether  the  lapse  of  thirty  days  without 
publication  of  the  summons,  ousts  the  jurisdiction  of  the 
court,  or  abates  the  action,  or  merely  avoids  the  attachment ; 
for  it  is  provided  by  section  441,  that  where  an  action  is 
brought  against  a  non-resident,  and  an  order  of  publication  iJ 
made,  the  fii-st  publication,  or  the  service  out  of  the  State,  must 
be  made  within  three  months  after  the  order  of  publication  is 
granted.  But  however  this  may  be,  even  the  tliiily  daj'S 
tad  not  expired  when  the  second  attachment  was  granted, 
and  the  granting  of  this  warrant,  we  think,  gave  the  plain- 
tiffs thirty  days  from  that  time  to  commence  publication.  We 
see  no  reason  why  a  plaintiff,  after  having  obtained  one  war- 
rant of  attachment  and  order  of  publication,  may  not  abandon 
them  and  tiike  out  a  new  attachment  and  order,  provided 
this  coui'se  is  not  pursued  for  the  mere  purpose  of  vexation, 
in  which  cose  he  would  be  liable  for  the  damages  unneces- 
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sarily  occasioned.  Several  attachmeuts  may  be  issued  in  the 
aame  action  to  different  counties  (§  641),  and  if  one  should 
be  defective,  or  fail  for  uuy  reason,  there  is  nothing  which 
prohibits  an  application  for  a  new  one. 

After  the  gmntiug  of  the  second  warrant  a  new  order 
of  publication  was  made  on  the  sixteenth  of  June,  and  the 
plaintiffs  had  thii-ty  days  from  the  twelfth  of  June,  the  date 
of  the  second  warrant,  to  commence  publication  under  tliat 
order,  which  they  did. 

It  is  objected  that  the  same  affidavit  was  used  on  the 
application  for  the  second  attachment,  which  had  been  used 
on  the  application  for  the  first,  and  the  cases  of  McCoy  v. 
ITl/de  (8  Cow.,  68);  CtUlerv.  Bigga  (2  Hill,  409),  and  i?o6- 
viscn  V.  Sinclair  (1  How.  Pr.,  106),  are  referred  to  as  show- 
ing that  the  affidavit  could  not  be  used  a  second  time.  In 
McCoy  V.  Hyde  (8  Cow.,  68),  summary  proceedings,  before 
a  county  judge,  had  been  instituted  under  the  statute,  to  oust 
a  tenant,  and  after  a  verdict  had  been  rendered  for  the  ten- 
ant, the  same  affidavit  by  which  the  proceeding  had  been 
instituted,  was  used  as  the  foundation  of  a  new  notice  to  the 
tenant  to  appear  before  the  judge.  And  it  was  held  that, 
this  could  not  be  done,  as  it  was  the  duty  of  the  magistrate 
to  preserve  the  affidavit  as  pai't  of  the  record  of  the  original 
proceeding,  which  had  been  terminated.  But  no  such  reason 
exists  ill  the  present  case.  The  new  attachment  was  issued 
in  the  same  action,  and  the  affidavit  would  necessarily  remain 
as  part  of  the  proceeduigs  in  that  action.  There  is  no  posi- 
tive mle  that  no  affidavit  can  be  twice  used.  In  Bamardy. 
Heydnck  (49  Barb.,  70),  it  was  held  that  to  obtain  an  order 
of  publication  against  a  non-resident,  an  affidavit  might  be 
used  which  had  been  made  in  a  different  action,  all  that 
the  Code  required  being  that  the  fEu^ts  should  appear  by 
affidavit  to  the  satisfaction  of  the  judge.  And  in  Langston 
V.  Wetherill  (14  Mees.  &  W.,  104),  it  was  held,  after  advise- 
ment, and  with  the  concurrence  of  the  whole  court,  that  on 
an  application  to  a  judge  to  hold  a  defendant  to  bail,  the 
plaintiff  might  use  affidavits  nutde  and  used  shortly  before  on 
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a  similar  application,  against  the  same  defendant  by  a  differ- 
ent plamtiff.  That  the  test  as  to  its  admissibility,  was 
whetlicr  perjury  could  be  assigned  upon  it,  and  that  as  to  the 
suggestion  that  the  facts  alleged,  though  true  at  the  time  it 
was  made,  might  not  be  true  when  used  on  the  application, 
the  same  objection  might  be  raised  against  any  affidavit  used 
a  month  alter  it  was  sworn  to. 

The  other  cases  cited  i*elatcd  to  affidavits  of  merits,  as  to 
which  a  strict  rule  of  pi-actice  prevailed,  that  to  prevent  an 
inquest  at  the  circuit,  an  affidavit  must  be  made  and  filed  for 
that  special  purpose,  and  that  its  absence  would  not  be  sup- 
plied by  an  affitlavit  of  merits  filed  with  a  plea,  or  on  a  motion 
to  change  the  venue,  and  generally  the  rule  as  to  affidavits 
of  merits,  was  that  they  could  only  be  used  once.  But  if 
the  same  rule  was,  in  practice,  applied  to  other  affidavits,  it 
was  mere  matter  of  practice,  a  departure  from  which  by  the 
court,  would  not  deprive  it  of  jurisdiction  to  grant  a  pro- 
visional remedy  in  an  action,  when  the  affidavit  used  stated 
the  necessary  facts,  and  perjury  could  be  assigned  upon  it. 

The  objection  tliat  inile  twenty-five  was  not  complied  with, 
by  showing  whether  any  former  application  had  been  made, 
if  founded  on  fact,  would  be  a  mere  irregularity,  which  if  not 
regarded  in  the  court  below,  would  not  be  regarded  here. 
Moreover  it  is  not  specified  in  the  notice  of  motion,  and  for 
that  reason  was  not  available  to  the  appellants.  It  appears, 
however,  that  the  first  warrant  was  before  the  judge  when 
he  granted  the  second. 

The  order  of  the  General  and  Special  Terms,  should  be 
modified,  so  as  to  grant  the  motion  to  set  aside  the  first 
attachment,  and  deny  the  motion  as  to  the  second,  without 
costs  to  either  party  on  this  appeal. 

All  concur,  except  Andrews,  J.,  absent 

Ordered  accordingly. 
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AuGUSTiN  H.  MojABBiETA  et  al.,  Respondents,  v.  Tomas 
Saenz,  et  al.,  Appellants. 

An  oi*der  for  service  of  summons  by  publication,  had  the  caption  of  a 
Special  Term  order,  and  there  was  a  direction  upon  it  to  enter ;  it  was, 
in  fact,  made  by  a  judge  at  his  chambers.  Held,  that  the  court  had 
the  power  to  allow  the  order  to  be  amended  after  it  had  been  acted 
upon,  by  striking  out  the  caption  and  the  direction  to  enter,  and  that 
its  order  allowing  such  amendment  was  not  appealable. 

(Argued  March  9, 1880 ;  decided  April  6, 1880.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  reversing  an  order 
of  Special  Term,  which  denied  a  motion  to  amend  an  order 
for  'the  service  of  summons  by  publication,  and  granting 
such  motion. 

The  order  of  publication  had  a  caption  as  follows:  ''At 
a  Special  Term  of  the  Supreme  Court,  held  at  chambers," 
etc.  It  was  signed  with  the  initials  of  the  judge  with  a 
direction  to  "  enter."  The  order  was  in  fact  made  by  the 
judge  at  chambei-s.  After  the  publication  of  the  summons, 
plaintiff  moved  to  amend  nunc  pi'O  iunc,  by  striking  out  all 
of  the  caption  preceding  the  words  *'  at  chambers,"  and  the 
direction  to  enter. 

Edward  Patterson,  for  appellants. 

J.  F.  MoaheTy  for  respondents.  The  order  of  publication 
was,  in  fact,  a  chamber  order,  aud  so  far  as  it  purported  to 
be  made  at  **  Special  Term,"  it  was  erroneous  in  form,  and  an 
amendment  was  properly  allowed.  (1  Abb.  Law  Diet.,  202; 
1  Burr.  Law  Diet.,  200;  Code  Civ.  Proc,  §  232;  People  v. 
Brennan,  61  Barb.,  540;  Northrup  y.  People,  37  N.  Y.,  203; 
Code  Civ.  Proc.,  §  239;  Beddlw.  Powell,  3  Code  Eep.,  61,  63.) 
Even  if  the  order  of  publication  had  been  made  at  a  regu- 
larly appointed  Special  Term,  and  duly  entered  in  the 
SicKBLS— Vol.  XXXV.        70 
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miautes,  the  oourt  had  power  to  make  the  amendmeut. 
(1  Burr.  Pi-ac.,  837;  1  Barb.  Chy,  Prac,  584;  In  re  Knich- 
erbocker  Bank^  19  Barb,,  602;  Dresser  v.  Van  Pelt,  15 
How,  Pr.,  19,  25,  26;  People  v.  KeUy,  35  Barb.,  444.) 
The  courts  have  gone  much  further  in  allowing  amendments 
than  it  is  necessary  to  go  in  this  case.  {Disbrow  v.  Fdger^ 
5  Abb.,  53:  Viadero  v.  Viadero,  7  Ilun,  313;  Hogan  v. 
JloyU  37  N,  Y.,  300;  Produce  Dank  v.  Morton,  67  id,,  199; 
Ingi'aham  v.  Dobbins,  33  id.,  409,  415;  Cook  v.  Whipple, 
65  id.,  150,  166;  Jones  v.  U.  S.  Slate  Co.,  16  How.  Pr., 
129;   Thmvpsan  v.  Kessel,  30  N.  Y.,  383,) 

Rapallo,  J.  The  order  of  publication  appears  in  its  body 
to  be  made  by  a  judge,  reciting  that  the  application  was 
made  to  hhn,  and  the  necessary  proof  was  made  to  his  satis- 
fisu^tion.  As  wo  have  just  held  in  the  case  of  Phinney  v. 
Broschell^  it  was  not  void  by  reason  of  its  having  a  caption 
and  a  direction  to  enter,  but  could  be  treated  as  the  order  of 
a  judge,  we  see  no  objection  to  the  court  allowing  it,  after  it 
had  been  acted  upon,  to  be  amended  by  striking  out  the 
superfluous  portions. 

The  appeal  should  be  dismissed. 

All  concur,  except  Andrews,  J.,  absent. 

Appeal  dismissed. 

•Ante  p.  M4. 
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John  L.  Zabriskie  v.  Mary  Salter,  Appellant,  Charles 
Hallock,  Eespoiidcnt. 

B.  pni*chaaed  certain  lands  subject  to  a  mortgage  of  $3,000,  he  executed 
a  second  mortgage  thei-eon  of  $4,000,  and  then  conveyed  to  D.,  who  con- 
veyed the  lands  in  thi«ee  parcels,  called  pai'celsA.,  B.  and  C,  todiflTerent 
grantees,  A.  and  B.  free  from  incumbrances,  C.  subject  to  the  two  mort- 
gages. Subsequently  the  grantee  of  jmrcel  A.,  conveyed  it,  subject  to  its 
liability  for  both  mortgages,  its  pi*oportion  was  fixed  by  contract  at  $1,584. 
The  mortgage  of  $4,000  was  foreclosed,  and  the  owner  of  parcel  A. 
procured  a  discharge  of  it  from  the  mortgage  upon  payment  of  the 
proportion  thereof,  so  charged  upon  it,  and  pairels  B.  and  C,  wei-e  bid 
off  by  S.  A  subsequent  owner  of  parcel  A.,  paid  interest  on  its  prcpor- 
tion  of  the  $3,000  mortgage,  and  H.  puixrhased  it,  taking  the  pi*omise 
of  his  grantor  to  protect  it  from  that  mortgage.  In  an  action  to  forc- 
close  that  inortgage,  Tieldr  that  under  the  onginal  deeds  of  the  thi-ee 
parcels  the  equities  between  the  grantees  would  be  to  charge  parcel  C. 
primarily  with  the  payment  of  both  mortgages,  but  that  by  the  subse- 
sequcni  grant  of  parcel  A.,  subject  to  its  proportionate  share  of  the 
liability,  and  the  acts  of  the  vai*ious  ownei*s,  it  was  to  be  assumed  that 
the  equities  became  changed,  and  that  parcel  A.,  was  upon  considera- 
tion satisfactory  to  the  owners,  made  chargeable  with  a  })ortion  of  the 
mortgage  ;  that  it  should  be  required  to  pay  its  proportion  as  fixed,  and 
parcels  B.  and  C.  should  pay  the  rcmainder. 

By  the  referce's  deed  to  S.,  of  parcels  B.  and  C,  the  conveyance  was  sub- 
ject to  the  $3,000  mortgage,  there  was  a  conflict  in  the  evidence  as  to 
whether  it  was  so  i)ut  up  and  offered  for  sale,  and  it  was  denied  that 
there  was  any  order  of  the  court  authorizing  the  insertion  of  such  a 
clause  in  the  deed.  Held,  that  said  clause  was  not  conclusive  of  an 
intent  to  charge  those  parcels  exclusively  with  this  mortgage,  and 
fi-om  the  fact  that  the  owner  of  parcel  A.,  applied  for  and  obtained  a 
discharge  from  the  $4,000  mortgage  only,  the  infercnce  was  that  the 
mortgage  of  $3,000  still  remained  upon  the  whole  property. 

S.  claime<i,  that  having  purchased  on  foreclosure  sale  of  the  $4,000  mort* 
gage,  she  was  to  be  regarded  as'  taking  title  at  the  date  of  that  moi*t- 
gage,  and  that  she  was  entitled  to  prioiity  in  equity  over  parcel  A. 
Held,  untenable ;  that  the  owner  of  said  parcel  having  procured  a  dis- 
charge, upon  payment  of  its  proportion  of  the  mortgage,  occupied  at 
leafit  a  position  of  equality  with  S. 

(Argued  March  9,  1880 ;  decided  April  6, 1880.) 

Appeal  frem  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  affirming  au  order 
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of  the  County  Court  of  Kiugs  couuty,  directing  the  order 
in  which  premises  should  be  sold  upon  foreclosure  sale  herein. 
The  facts  appear  sufficiently  in  the  opinion, 

Charles  If.  Black,  for  appellant.  At  a  foreclosure  sale 
the  purchaser  takes  the  title  which  the  mortgagor  had 
when  he  gave  the  mortgage.  {Parker  v.  Rochester  and 
Syraouse  li,  B.  Co.,  17  N.  Y.,  283,  287;  iSmtih  v.  Gardner, 
42  Barb.,  356,  366;  Butler  v.  Viele,  44  id.,  166,  168;  Biis^ 
sell  v.  Pistor,  7  N.  Y.,  171,  175;  Hart  v.  Wandle,  60  id., 
381,  386,  387.)  The  referee  had  no  authority  to  insert  a 
clause  in  his  deed  to  Mrs.  Salter  that  she  take  plots  B.  and 
C.  subject  to  the  mortgage  in  suit.  {Manning  v.  Mulligan, 
28  N.  Y.,  585.)  Where  land  is  sold  subject  to  a  mortgage, 
the  land  is  the  primary  fun  J,  as  between  the  grantor  and 
grantee,  and  those  deriving  title  from  the  grantor  for  the 
payment  of  the  mortgage  debt.  {Jumel  v.  Jumel,  7  Paige, 
591.)  Where  different  parcels  of  land  are  included  in  the 
same  mortgage,  and  are  afterwards  sold  to  diffei*ent  pur- 
chas:'i-s,  each  holding  in  fee  and  severalty,  each  purchaser  is 
bound  to  contribute  to  the  discharge  of  the  common  burden 
or  charge  in  proportion  to  the  value  which  his  parcel  bears 
to  the  whole  included  in  the  mortgage.  (Story's  Fa\.  Juris., 
§  484;  Cheeseborough  v.  Millard,  1  J.  Ch.,  409,  415; 
Stevens  v.  Cooper,  1  id.,  425.)  Drummond  took  his  deed 
from  Mi's.  Brooks,  subject  to  the  Medham  mortgage  and  the 
mortgage  in  suit  which  he  a&sumed  and  agreed  to  pay.  He* 
thereby  became  the  principal  debtor,  and  it  was  his  duty  to 
pay  them.     {Russell  v.  Pistor,  7  N.  Y.,  171.) 

A.  Dickinson,  for  respondent.  John  Drummond  had  the 
legal  right  to  convey  as  he  did,  and  to  charge  the  hist  piece 
sold  with  the  payment  of  all  the  mortgages.  The  several 
parcels  must  be  sold  in  the  invei*se  order  of  alienation. 
{Gouvemeur  v.  Lynch,  2  Paige,  300;  Schry^er  v.  Teller, 
9  id.,  173.) 
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Church,  Ch.  J.  This  coiitroveray  is  between  the  owiicra 
of  different  parcels  of  land  covered  by  a  prior  mortgage  as  to 
the  right  to  priority  of  sale  arising  out  of  alleged  equities. 
The  whole  parcel  has  been  divided  into  three  parcels  called 
for  couvcmenco  A.  B.  and  C.  The  county  court  directed  by 
order  that  parcel  C.  should  be  first  sold,  then  parcel  B.  and 
last  parcel  A.  Wiltbcrger  the  original  owner  of  the  whole 
property  executed  the  mortgage  in  suit  for  $3,000  to  the 
plaintiff  and  sold  the  property  to  Brooks  subject  to  the  mort- 
gage. Brooks  executed  a  second  mortgage  of  $4,000  and 
transfeiTcd  the  property  to  Drummond  subject  to  both  mort- 
gages. The  latter  on  the  next  day  conveyed  the  laud  in  three 
parcels  to  different  grantees,  A.  and  B.  free  from  incumbran- 
ces and  C.  subject  to  the  two  mortgages  above  specified  and 
also  subject  to  two  other  mortgages  executed  by  himself  on 
parcel  C.  By  this  act  tlie  equities  between  these  grantees 
would  be  to  charge  parcel  C.  primarily  with  t!io  payment  of 
the  fii-st  two  mortgages,  and  as  between  A.  and  B.,  if  the 
deed  of  A.  was  first  given  and  recorded,  as  claimed,  to  charge 
B.  next,  upon  the  principle  of  priority  accordmg  to  the  inverse 
order  of  alienation. 

Subsequently  in  a  conveyance  of  parcel  A.  the  grantee 
took  the  deed  subject  to  its  liability  to  both  mortgages  of 
$3,000  and  $4,000,  and  it  is  proved  by  affidavit  that  the  pro- 
portion of  liability  w^as  fixed  by  contract  at  $1,584.  No 
explanation  of  this  appeal's,  but  it  must,  we  think,  be  iissumed 
that  the  equities  of  the  parties  thereby  became  changed. 
When  the  second  mortgage  of  $4,000  was  foreclosed  by 
Mrs.  Salter  the  assignee  and  appellant  here,  the  owner  of 
lot  A.,  applied  to  the  court  and  procured  a  discharge  of  that 
parcel  from  the  mortgage  upon  the  payment  of  an  amount 
which  does  not  appear,  but  T  infer  that  it  was  a  proper  pro- 
portion  of  the  $1,584  charged  upon  it  as  above  stated,  and 
it  also  appears  that  a  subsequent  owner  of  that  lot  paid  inter- 
est upon  $640  of  the  mortgage  of  $3,000  in  suit  and  recog- 
nized the  liability  of  that  lot  for  that  amount,  and  thei-e  is 
some  evidence  that  when  Hallock,  the  present  owner  and 
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respondent,  piircliased  the  lot  he  took  the  promise  of  his 
grantor  to  protect  it  from  that  mortgage.  We  must  pre- 
smne  that  all  these  acts  indicating  that  this  lot  A.  was  charge- 
able with  some  portion  of  this  mortgage  were  upon  considera- 
tion siitisfactory  to  the  different  owners,  and  that  such  charge 
and  Ihibihty  actually  existed. 

But  it  is  claimed  that,  after  the  release  of.  parcel  A,  from 
the  mortgage  of  $4,000,  parcels  B.  and  C.  were  bid  off  by 
Mrs.  Salter,  subject  to  the  mortgage  in  suit,  and  hence  that 
she  expressly  charged  those  lots  primarily  with  its  payment. 
The  referee's  deed  to  Mi's.  Salter  does  convey  the  premises 
subject  to  that  mortgage,  but  there  is  a  diiect  conflict  of 
evidence  whether  it  was  thus  put  up  and  offered  for  sale, 
and  it  is  denied  that  there  was  any  order  of  the  court  au- 
thorizing the  referee  to  inseit  that  clause  in  the  deed.  The 
clause  itself  would  not  be  conclusive  of  an  intent  that  lots  B. 
and  C.  were  to  be  exclusively  charged  with  the  payment  of 
the  mortgage.  The  title  was  subject  to  that  mortgage  with- 
out the  clause,  and  if  the  property  was  not  offered  and  bid 
off  with  the  assumption  of  the  mortgage,  and  there  was  no 
intent  thus  to  charge  it,  the  insertion  of  the  clause  in  the  deed 
might  not  have  that  effect.  It  is  at  least  ambiguous,  ajid 
the  fact  that  the  owner  of  lot  A.  applied  for  and  procured  a 
discliarge  from  the  moitgjige  of  $4,000  only,  the  inference 
fcicems  to  follow  that  the  mortgage  of  $3,000  still  remained 
upon  the  whole  property.  If  there  is  any  other  explanation 
of  these  acts  it  may  be  made  to  appear  hereafter.  The  coun- 
sel for  the  api3ellant  claims  that  Mrs.  Salter,  having  pur- 
chased at  the  foreclosure  sale  of  the  mortgage  of  $4,000, 
she  is  to  be  regarded  as  taking  title  at  the  date  of  the  mort- 
gage, and  hence  if  the  clause  in  her  deed  does  not  effect  a 
charge  of  the  whole  mortgjige  upon  the  lots  B.  and  C,  bid 
off  by  her,  she  is  entitled  to  priority  in  equity  over  lot  A. 
The  doctrine  invoked  is  correct  to  the  extent  of  the  amount 
of  the  mortgage.  The  giving  of  a  mortgage  is  an  alienation 
pro  tanto,  that  is  to  the  amount  of  the  mortgage.  {^Hart  v. 
Mudle,  50  N.  Y.,  881;  Kellogg  v.  Rand,  11  Paige,  59.) 
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But  I  do  not  think  that  this  principle  will  aid  Mrs.  Salter, 
as  against  the  owner  of  lot  A.  The  grantor  of  the  latter 
having  procured  a  discharge  from  the  mortgage  of  $4,000, 
upon  payment  of  the  amount  adjudged  to  be  its  proportion- 
ate share,  occupies  a 'position  of  equality  at  least  with  AIi-s. 
Salter.  In  other  words,  such  grantor  occupies  the  same 
position  she  would  if  she  had  purchased  lot  A.  at  the  fore- 
closure sale.  Upon  the  whole  case  it  may  be  remarked  that 
the  facts  are  not  veiy  clearly  developed,  and  hence  there  is 
some  difficulty  in  adjusting  the  equities,  but  as  the  case  stands 
we  think  that  parcel  A.  should  pay  the  balance  of  $1,584, 
not  paid  when  it  was  discharged  from  the  mortgage  of 
$4,000,  which  balance  we  infer  from  the  evidence  to  be 
$640  of  principal,  and  lots  B.  and  C.  should  pay  the  i-cmain- 
der.  The  order  in  which  the  latter  are  sold  does  not  seem 
material,  as  tlicy  are  owned  by  the  same  person.  But  as 
the  facts  are  not  very  clearly  proven,  we  think  the  parties 
ought  to  Jiave  an  opportunity,  if  they  desire  it,  to  have  a  re- 
hearing. 

The  order  of  the  General  Tei^m  is  therefore  modified,  so 
as  to  direct  a  modification  of  the  order  of  the  county  court, 
in  accordance  with  this  opinion,  unless  either  party  desires 
a  re-hearnig  belbro  the  county  court,  in  which  case  such 
re-hearing  may  be  had,  and  in  either  event  without  costs 
in  this  court  or  the  Supreme  Court 

All  concur,  except  Andrews,  J.,  absent 

Ordered  accordingly. 
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Sanford  Coffin,  as  Assignee,  etc.,  Respondent,  v,  James 
McLean  et.  al.,  Appellants. 

Three  of  the  defendants,  in  an  action  brought  by  them  against  M.,  phdn- 
tiif' 8  assignor,  to  recover  possession  of  pei-sonal  property,  gave  an  under- 
taking executed  by  them  and  by  the  other  defendants  as  sureties,  on  a 
claim  for  the  immediate  possession  of  the  pi-opei-ty.  M.  succeeded  in 
the  action,  recovering  a  judgment  for  the  value  of  the  proi>ei*ty ;  execu- 
tion ^as  issued  thereon  and  i^etumed  unsatisfied.  In  an  action  upon  the 
undertaking  defendants  claimed  to  be  allowed  as  a  set-off  an  indebted- 
ness of  M.  to  the  principals  in  the  undertaking,  part  of  which  was  due 
and  i^ayable  before  the  assignment  of  M.  to  plaintiff,  and  a  part  after ; 
but  all  of  which  was  due  and  payable  befoi'«  thei*e  ai-ose  a  cause  of  action 
upon  the  undertaking.  Held,  that  at  law  defendants  were  not  entitled 
to  the  set-off.  1st.  Because  it  was  a  several  indebtedness  of  M.  to  but 
three  of  the  defendants,  while  the  liability  of  defendants  was  joint. 
2d.  Because  it  was  due  and  payable  before  there  was  a  cause  of  action 
in  the  plaintiff. 

The  assignment  to  plaintiff  by  M.,  was  for  the  benefit  of  the  creditors  of 
the  latter,  he  being  insolvent ;  it  was  made  befoi*e  the  termination  of 
the  replevin  suit ;  the  principals  in  the  undertaking,  also#  before  that 
time,  became  insolvent.  Held,  that,  upon  equitable  principles,  defend- 
ants were  not  entitled  to  the  set-off,  as  the  equities  in  plaintiff  and  the 
creditora  of  M.  wei-e  8ui>erior  to  those  of  the  defendants. 

Jt  seems,  that  in  an  action  against  a  principal  and  surety  insolvency  of  the 
plaintiff,  is  a  sufficient  ground  in  equity  for  the  allowance  of  a  set-off 
existing  in  favor  of  the  principal  against  the  plaintiff.  This  equitable 
I'ight  is  strengthened  whei-e  the  principal  also  is  insolvent. 

(Argued  March  10,  18S0;  decided  April  6, 1880.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the 
Supreme  Court,  in  the  third  judicial  department,  affirming 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision 
of  the  coiuii  on  trial,  without  a  jury. 

The  nature  of  the  action  and  the  facts  appear  sufficiently 
in  the  opinion* 

James  Dunne,  for  appellants.  The  plaintiff  as  voluntary 
assignee  for  the  benefit  of  creditors,  took  subject  to  all  the 
rights  and  equities  existing  against  his  assignor.  (JEx  parte 
Howe,  1  Paige,  125;    Blade  v.  Van  Vetchen,   11  id.,  21; 
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Cook  V.  Smith,  3  Sandf.  Chy.,  333;  Maas  v.  Goodman,  2 
Hill,  278;  lieed  v.  Sands  et  al,  37  Barb.,  185;  Griffin  v. 
Marquardt,  17  N.  Y.,  30;  Van  Hetisen  v.  liadcUffi,  id.,  58; 
Smith  V.  Felton,  43  id.,  419-423.)  Cochran,  McLean  & 
Co.,  having  had  a  present  right  of  action  against  Mead,  prior 
to  the  latter's  assignment  to  plaintiff,  arc  entitled  to  have  it 
set-off  as  against  the  plaintiff  in  the  present  action.  (JBech' 
with  V.  Union  Bk.,  5  Seld.,  211;  Meyers  v.  Davis,  22  N. 
Y.,  489;  Martin  v.  Kunzmuller,  37  id.,  396.)  The  fact  of 
there  being  no  judgment  in  the  replevin  suit  against  Cochran, 
McLean  &  Co.,  at  the  date  of  Mead's  assignment,  so  as  to 
make  a  case  of  mutually  existing  debts,  will  not  avail  to 
defeat  defendant's  right  of  set-off.  {Smith  et  al.  v.  Felton^ 
43  N.  Y.,  419;  Smith  et  al  v.  Fot,  48  id.,  674;  Jordan  v. 
Sharlock,  84  Pa.  St.  R.,  367.)  In  a  suit  against  principal 
and  surety  on  a  joint  bond,  the  surety,  if  the  principal  is 
willing,  may  set-off  a  debt  due  such  principal  from  the  plaintiff. 
{Mahurin  v.  Pearson,  8  N.  H.,  539;  Concord  v.  PiUsbury, 
33  id.,  315;  Andreiosv.  Varrell,  46  id.,  17;  Brundridgev. 
Whitcombe,  1  Chip.  [Vt.],  180;  Boumer  v.  Bana,  17  Vt., 
518;  Crutchcr  v.  Trabue,  5  Dana  [Ky.]i  80;  Meyers  v. 
State,  45  Ind.,  160;  Waterman  v.  Clark,  76  111.,  428; 
Ilimrod  et  al  v.  Baxigh,  85  id.,  435;  Ex  parte  Hanson,  12 
Ves.,  345;  18  id.,  232;  Bechervaise  v.  Lewis,  5  Law  R.  [7 
Com.  PI.],  372ji  Ilollister  v.  Bavis  et  al,  54  Pa.  St.  R.,  508; 
Springer  v.  Bwyer,  50  N.  Y.,  19.)  While,  as  a  general 
rule,  courts  of  equity  follow  the  loilcs  of  law  enforcing  set- 
offs, they  exercise  an  original  jurisdiction  over  the  subject, 
and,  in  cases  of  peculiar  equity,  and  under  special  cir- 
cumstances, will  enforce  a  set-off  not  within  the  letter  of 
the  statute.  {Bathgate  v.  HasJcins,  59  N.  Y.,  537,  539; 
Smith  V.  Fulton,  43  id.,  419;  Willard's  Eq.  Jurisprudence 
[Potter's  Ed.],  1004-1006;  Suprs.  of  Albany  v.  Borr,  1 
Den.,  268;  Gillespie  v.  Torrance,  25  N.  Y.,  306;  Wetlig  v. 
Moltz,  9  Week.  Dig.,  15;  People  v.  Jansen,  7  J.  R.,  332; 
ITing  V.  Baldwin,  2  Johns.  Ch.,  554;  Sailly  v.  Elmore,  2 
Paige,  497.)  The  insolvency  of  Cochran,  McLean  &  Co., 
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and  of  Meade,  is  a  distinct  equitable  ground  of  set-off,  in  favor 

of  the  sureties  on  the  undertaking.     {Lindsay  v.  Jackson^  2 

Paige,  581;   Chance  v.  Isaacs,  6  id.,  592;  Simsan  v.  Hart^ 

14  J.  R.,   G3;   Gay  v.  Gay,   10  id.,  369;  SmiOi  et  al  v. 

Felton,  43  N.  Y.,  419;  Baihgale  et  al  v.  Ilaskins,  59  id., 

537;  Fond  v.  Smiihy  4  Conn.  R.,  297;  Waterman  on  Set-off 

[2d  ed.],  §§  431,  441;  See  Byles  on  Bills  [6th  ed.],  p.  541; 

Gilles^pie  v.  Torrance,  supra  ;  llolbrook  v.  Hears,  of  Ain.  F. 

Ins.  Co.,  6  Paige,  220;   Tusmmbia  It.  II.  Co.  v.  Rhodes,  8 

Ala.  R.,  206.) 

U.  G.  Farts,  for  respondent.  The  facts  did  not  make  a 
ciiiie  of  set-off,  in  favor  of  the  defendants,  or  any  of  them. 
(2  R.  S.,  354  [6th  ed.],  §  13,  vol.  3,  614.)  It  is  wholly 
immaterial  whether  or  not  any  part  of  the  claim  of  Cochran, 
McLean  &  Co.,  was  due  at  the  time  of  the  assignment. 
{Keep  V.  Lord,  2  Duer,  78;  FaUerson  v.  Fatterson^  59  N. 
Y.,  574.) 

FoLGER,  J,  This  is  an  action  on  an  undertaking,  given 
for  some  of  the  defendants,  oil  a  claim  by  them  for  the 
immediate  delivery  of  personal  property,  in  an  action  brought 
by  them  against  one  Meade.  Before  the  determination  of 
that  action  Meade  became  insolvent,  and  made  a  general 
assignment  for  the  benefit  of  his  creditor^  w^hereby  his 
interest  in  the  property,  in  that  action  and  in  that  under- 
taking, passed  to  the  plaintiff,  his  assignee.  The  plamtiff 
defended  the  action  and  recovered  a  judgment  therein  for 
the  value  of  the  property,  and  issued  execution  thereon  witli- 
out  effect ;  for  the  plaintiffs  in  that  action  had  then  become 
insolvent  also.  The  undeitaking  became  operative  and 
enforceable  in  his  hands ;  nor  is  the  liability  of  the  defend- 
ants thereon  now  denied.  They  claim,  only,  to  have  allowed 
to  them  as  a  set-off,  the  indebtedness  of  Meade  to  the  princi- 
pals in  the  undertaking,  who  wei*e  the  plaintiffs  in  the  action 
in  which  it  was  given  ;  so  much  of  it  as  will  extinguish  the 
plaintiff'  demand.     That  indebtedness  is  of  two  kinds.     One 
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kiud  is  that  which  became  duo  aud  payable  before  the  assign- 
ment of  Meade  to  the  plamtiflF;  and  the  other  is  that  which 
did  not  fall  due  aud  payable  until  after  that  assignment ; 
but  both  kinds  were  due  and  payable  before  there  arose  a 
cause  of  action  on  the  undertaking. 

This  is  an  action  at  law  ;  and  the  defense,  as  averred  in  the 
answer,  is  one  at  law.  At  law  the  indebtedness  of  Meade  to 
the  principals  in  the  undertaking  cannot  be  set-off,  for  two 
reasons :  First,  it  is  a  several  indebtedness  by  him  to  but 
three  of  tlie  defendants,  while  the  liability  of  all  the  defend- 
ants is  joint ;  and  second,  it  w^as  due  and  payable  before 
there  was  a  Cause  of  action  in  the  plaintiff  on  the  under- 
taking. At  law  the  right  of  set-off  is  a  creature  of  the 
stiitute  ;  and  the  statute  docs  not  give  it  to  defendants,  ^Iore 
than  one,  unless  the  demand  sought  to  be  set  off  is  duo  to 
them  all  jointly  (2  R.  S.,  354,  §  18,  sub.  6  ;  Code  of  Pro- 
cedure, §  112) ;  or  unless  a  separate  judgment  may  be  had 
in  the  action  between  one  or  more  of  them  and  the  plaintiff. 
(Xew  Code,  §  501.)  Nor  is  it  permitted,  excejit  when  the 
demands  are  mutual,  that  is,  where  both  were  due  and  paya- 
ble before  the  transfer  of  cither  to  a  third  party.  (Patterson 
V.  Pattei'soriy  59  N.  Y.,  574 ;  Jordan  v.  JV^at.  S.  and  L. 
Bank,  74  id.,  4G8  ;  BecJaciih  v.  Union  Bank,  9  id.,  211.) 

Can  the  equity  powci-s  of  the  court  be  invoked  in  this 
action  by  the  defendants  ?  We  have  said  that  the  answer 
does  not  state  a  case  calling  to  a  court  of  equity.  Yet  it 
docs  appear  from  the  proofs  that  facts  exist  such  as  equity 
takes  hold  of;  thus,  that  three  of  the  defendants  are  princi- 
pals in  the  undertaking,  and  two  of  them  are  sureties ;  that 
Meade,  the  plaintiff's  assignor  was  then  insolvent ;  that 
Meade  was  indebted  to  the  principals  in  the  under txking, 
and  that  they  were  then  insolvent.  Tlie  latter  appeared 
fl'om  an  admission,  which  w«ts  made  subject  to  such  objections 
as  the  plaintiff  could  have  raised,  had  the  defendants  offered 
testimony  to  prove  that  fact.  He  did  olyoct  that  the  testi- 
mony was  incompetent,  immaterial  and  inadmissible,  and  not 
within  the  issue.     The  objectipn  was  overruled  without  aa 
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amendment  of  the  pleadings ;  nor  does  it  appear  that  they 
have  been  amended  at  any  stage.  The  answer  set  up  every 
fact  thus  siiown,  stive  that  of  the  insolvency  of  the  princi- 
pals ;  and  of  that  the  plaintiff  was  apprised  before  the  trial, 
and  apprised  also  that  the  defendants  would  seek  to  use  that 
fact  to  make  out  a  right  to  set  off.  We  think  that  in  the 
present  temper  of  the  law  and  the  courts  for  reaching  the 
merits  of  a  litigation — without  regard  too  much  to  the 
frame  in  which  the  pleadings  have  set  the  issue  —  the  defense 
may  be  treated  as  an  equitable  one,  and  if  there  were  need, 
the  pleadings  would  now  be  amended  to  take  in  averments 
of  the  facts  as  shown  on  the  trial. 

Then  the  question  comes  up  whether,  upon  equitable  prin- 
ciples, the  defendants  should  have  the  set-off  they  ask.  The 
general  rule  is  that  equity  requires  that  cross-demands  be  ?et 
off  against  each  other,  if,  from  the  nature  of  the  claim  or  the 
situation  of  the  parties,  justice  cannot  otherwise  be  done : 
{Smith  V.  Felton,  43  N.  Y.,  419.)  Insolvency  of  one  of  the 
parties,  ceteris  parihtis^  is  a  sufficient  ground  for  an  allowance 
of  a  set-off  in  equity  ;  (Id.)  ;  and  though  one  of  the  parties 
seeking  the  set-off  be  a  surety  for  the  other,  equity  will 
adjudge  it  in  favor  of  both  against  a  demand  collectible 
of  both.  The  force  of  these  I'ules  is  strengthened  when  insol- 
vency is  the  state  of  the  surety's  principal,  as  well  n^  of  the 
pei-son  suing.  If  equity  would  allow  the  set-off  here  claimed 
against  Meade,  were  he  plaintiff  in  this  action  and  the  ownicr 
of  the  claim  in  suit,  then  it  will  allow  it  against  Coffin,  his 
assignee,  who  is  the  plaintiff ;  for  the  latter  takes  the  claim 
subject  to  all  equities  against  Meade  existing  at  the  time  of 
the  assignment :  (SinitJi  v.  Fellon^  supra,  423.) 

It  remains,  then,  to  be  seen  whether  there  are  any  circum- 
stances in  this  cjise  that  show  equities  in  the  plaintiff,  or  in 
the  creditoi-s  of  Meade,  superior  to  those  of  the  defendants. 
We  think  that  such  are  shown.  The  defendants,  who  are 
principals  in  the  undertaking,  once  set  up  an  unfounded 
claim  to  property  of  Meade,  and  took  it  away  from  him  in 
form  of  law.     By  so  much  as.it  was  worth  they  lessened  his 
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ability  to  pay  his  creditors.  They  dimiiiished  his  assets  to 
that  extent.  Those  defendants  kept  that  property  and  put 
it  to  their  own  use.  The  undeiliiking  is  instead  of  that 
proi)erty,  and  the  judgment  that  the  plaintiff  has  got  in  this 
suit  upon  it,  it  is  to  be  assumed,  is  for  no  more  than  the 
vahie  of  that  property.  Now  is  it  equitable,  as  between 
those  defendants  and  the  other  creditors  of  Meade,  that 
they  should  have  and  keep  that  property,  so  much  of  the 
assets  of  Meade,  and  also  have  their  indebtedness  against 
him  for  the  purchase-price  of  it,  or  of  that  of  which  it  was  a 
]>art,  satisfied  in  whole  or  in  part  by  the  application  thereto 
of  the  amount  of  this  undertaking  ?  Thereby  the  principal 
defendants,  one  set  of  creditors  of  Meade,  would  in  ellect 
receive  from  his  assets  much  more  tlian  any  of  the  other 
creditors ;  and  that  too  a^  the  result  of  a  baseless  claim 
against  him,  prosecuted  without  right  This  would  not  be 
just,  and  equity  will  not  so  decree. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affii*med. 


In  the  Matteb  op  thk  Petition  of  John  Watts  Db-   u? 
Peysteb  to  Vacate  an  Assessment. 


838 


The  power  given  by  the  New  York  city  charter  of  1870  (chap.  137,  Laws 
of  1870),  to  the  department  of  public  works,  to  order  the  construction  of 
sewers,  and  to  carry  on  the  work,  was  not  divested  by  the  charter  of 
1873  (chap.  335,  Laws  of  1873.) 

An  assessment  for  the  expenses  of  constructing-  a  sewer  id  not  invalid,  be- 
cause of  omission  to  give  to  the  owner  of  lots  assessed,  a  personal  notice 
that  an  assessment  is  to  be  imposed.  The  Legislature  may  prescribe 
what  the  notice  shall  be,  and  where  provision  has  been  made  for  notice^ 
before  the  completion  of  the  assessment,  by  publication  for  objections 
to  be  presented  within  a  time  specified,  and  this  has  been  complied  with 
it  is  sufficient. 

StuaH  V.  Baliner  (74  N.  Y,,  183),  distinguished. 

(Argued  March  9, 1880 ;  decided  April  S,  1880.) 
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Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court,  in  the  first  judicial  department,  affirmnig  an  order  of 
Special  Term,  denying  a  motion  to  vacate  an  assessment  upon 
premises  of  the  petitioner  in  the  city  of  New  York,  for  tho 
expenses  of  constructing  a  sewer.  (Mem.  of  decision  below, 
18  Hun,  445.) 

The  sewer  was  constructed  by  the  commissioner  of  public 
works  in  1875.  Tiie  assessment  wi\s  sought  to  l)e  vacated 
on  tho  ffrounds  that  the  constnictioii  of  the  sewer  was  not 
authorized  by  the  corporation,  or  by  resolution  or  ordinance 
of  the  common  council  of  said  cit}'',  and  that  no  notice  was 
given  to  the  petitioner, 

JEJUiot  Sanford,  for  appellant.  After  the  charter  of  1870, 
and  up  to  the  enactment  of  the  charter  of  1873  (chap.  335), 
the  power  was  vested  solely  in  the  commissioner  of  public 
works,  and  he  had  exclusive  power  to  build  sewers  as  he 
thought  fit.  {In  re  Zhorawski,  68  N.  Y.,  88.)  The  power 
to  direct  tho  construction  of  a  sewer  is  beyond  question  a 
legislative  power,  and  was  within  the  general  scope  of  the 
power  contained  in  section  two  of  the  charter  of  1857,  and 
also  of  1870  and  1873,  which  are  identical.  {Moore  v. 
Mayor,  73  N.  Y.,  243;  McAvoij  y.  Mayor,  54  How.,  247; 
Wirjrjln  V.  Mayor,  9  Paige,  16,  23;  68  N.  Y.,  101.)  Tho 
commissioner  of  public  worlvs  has  no  originnl  power  to  direct 
that  a  street  should  be  regulated  or  paved  without  authority 
from  the  governing  body  of  the  corporation.  The  efiect  of 
the  charter  of  1873  has  been  to  place  sew^ers  on  the  same 
basis.  {AlfemusY.  Mayor,  6  Duer,  446,  456;  Bonesteelv. 
Mayor,  22  N.  Y.,  162-167 ;  People  v.  Croton  Board,  26 
Barb.,  250,  251;  Smith  v.  Mayor,  4  Sandf.,  221 ;  Ellis  y. 
Mayor,  1  Daly,  102;  linggs  v.  Mayor,  2  id.,  304;  McSpe- 
don  V.  Mayor,  15  How.,  426-428 ;  People  v.  Fhyg,  16 
Barb.,  503;  CJiHstopher  v.  Mayor,  13  id.,  567-569;  17  N, 
Y.,  453.)  By  the  Montgomerie  charter  the  power  to  build 
sewers  was  lodged  -with  and  exercised  by  the  common  coun- 
ciL     Such  grant,  being  in  the  interest  of  the  public,  will  not 
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be  deemed  revoked  by  implication  or  inference.  {In  re 
Dugro^  50  N.  Y.,  513.)  Ordinances  enacted  imder  the  laws 
of  the  State,  have  the  same  force  as  if  passed  by  the  Legis- 
lature. (5  Abb.,  422;  6  Cow.,  538,  540.)  The  petitioner 
was  entitled  to  a  notice  of  the  levying  of  the  assessment. 
(9  How.,  71;  18  N.  Y.,  215;  68  id.,  98;  58  id.,  85;  65  id., 
269;  Tone  v.  Mayor,  70  id.,  165;  Stuart  v.  Palmer,  74  id., 
183,  190,  192;  Rathbum  v.  Acker,  18  Barb.,  393;  McDer- 
mott  v.  Board  of  Police,  25  id.,  635,  648.)  In  every  pro- 
ceeding affecting  the  property  of  individuals,  the  owners 
thereof  are  entitled  to  an"  opportunity  to  be  heard  and  notice 
of  the  proceeding  although  not  directed  by  the  statute  under 
which  the  proceedings  are  had.  ( Vantilburg  v.  Shann,  4 
4  Zab.,  740  ;  State  v.  Jersey  City,  id.,  662,  666,  and  cases 
cited;  State  v.  Hudson  Co.,  id.  718;  Hess  v.  Coles,  id., 
124 ;  Young  v.  Hardiston,  2  Green,  520 ;  IT.  J.  Turnpike 
Co.  y.  Hill,  2  Harr.,  337;  State  v.  Newark,  1  Dutch.,  411, 
412  ;  State  v.  Morristown,  5  Vroom.,  445;  State  v.  Plain- 
jield,  9  id.,  97 ;  Tewksbury  v.  Washington,  1  Hal.,  177 ; 
People  V.  Goldtree,  44  Cal.,  23  ;  Parsons  v.  Russell,  11 
Mich.,  113;  Ames  Y.  Port  Huron,  11  id.,  139;  City  Council 
V.  Pinckney,  3  Brev.,  217;  2  Brev.  [new  ed.],  334;  Davidson 
V.  New  Orleans,  95  Otto,  97;  Cooley  on  Taxation,  266; 
70  N.  Y.,  237;  1  Barb.,  286.)  There  is  no  presumption  of 
the  pci-tonnance  of  official  duty  in  giving  any  notice  on  the 
pai-t  of  those  authorized  to  make  the  preliminary  assessment, 
or  to  confirm  it  when  made.  {Jewell  v.  Van  Steenburg,  58 
N.  Y.,  91,  93.)  The  erroi-s  complained  of  are  substantial 
and  sufficient  under  chapter  312,  Laws  of  1874,  to  entitle 
the  petitioner  to  an  order  vacating  the  assessment  {Matter 
of  Cram,  69  N.  Y.,  452;  MaMer  of  Savings  Bank,  75  id., 
388.)  The  levying  of  an  assessment  is  a  judicial  act,  and 
assessors  are  judicial  officers.  (48  N.  Y.,  518;  74  id.,  184; 
Peoria  v.  Kidder,  26  III.,  351;  Rexv.  Lloyd,  Cald.,  309; 
People  V.  Livingston  Co.,  43  Barb.,  532;  People  v.  Brooklyn, 
9  id.,  535  ;  State  v.  Newark,  1  Dutch.,  399,  412 ;  Leroy  v. 
The  Mayor,  20  J.  R.,  416;  Parks  v.  Boston.  8  Pick.,  225; 
People  V.  Assessors,  39  N.  Y.,  88.) 
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Francis  Lynde  Stetson^  for  respondent.  Under  the  charter 
of  1870  (chap.  137,  Laws  of  1870)  the  power  to  initiate  and 
to  construct  sewers  was  to  be  exercised  by  the  department  of 
pnblic  works,  and  there  was  no  necessity  for  an  ordinance  of 
the  common  council  to  carry  that  power  into  effect.  (Matter 
of  Zborowskij  68  X.  Y.,  88,  93.)  The  department  of  public 
works,  as  created  by  the  charter  of  1870,  was  preser\'ed  by 
the  cliarter  of  1873  (chap.  335,  Laws  of  1873),  aud  the 
power  to  initiate  and  construct  sewers  was  thereby  continued 
in  that  depaiinnent.  (Valentine's  Laws,  228,  §  16;  chap.  61 
Laws  of  1787;  Valentine's  Laws,  1181,  §  4;  chap.  8G,  Laws 
of  1813,  §  175;  chap.  381,  Liiws  of  18G5;  chap.  137,  Laws 
of  1870.)  There  is  no  force  in  the  petitioner's  claim  that  he 
had  no  notice  that  an  assessment  was  about  to  be  imposed  on 
his  property.  (In  re  Hebrew  Benevolent  Orphan  Af<i/lum^  70 
N.  Y.,  476;  In  re  Second  Avenue  Baptist  Church,  70  id.,  613; 
Jn  re  Bassford,  50  id.,  512;  In  re  Williamson,  3  Hun,  65- 
68;  Bigelow  v.  City  of  Boston,  120  Mass.,  326;  Jordan 
Bitch,  and  Drain.  Asso.  v.  Wagoner,  33  lud.,  50;  Owners 
of  Ground  v.  Mayor,  etc.,  of  Albany,  15  Wend.,  374-376; 
Stuart  V.  Palmer,  74  N.  Y.,  183-188;  In  re  Umpire  City 
Bank,  18  id.,  199-217;  Campbell  v.  Fvans,  45  id.,  356-361; 
Happy  V.  Masher,  48  i^l.,  313-318;  IVacy  v.  Corse,  58  id., 
143-152;  Matter  of  N.  Y.  El.  R.  R.  Co.,  70  id.,  327-357.) 
There  is  no  force  in  the  petitioner's  claim  that  he  had  no 
opportunity  to  be  heard.  (Chap.  171,  Laws  of  1841;  chap. 
580,  Laws  of  1872,  §  6;  chap.  312,  Laws  of  1874,  §  1;  Stuart 
V.  Palmer,  74  N,  Y.,  183.)  A  tax  or  assessment  may  be 
laid  without  firat  affording  the  pai-ty  assessed  a  hearing,  in 
the  judicial  sense  of  that  terra.  {People  v.  Mayor  of 
Brooklyn,  4  N.  Y.,  419  ;  Van  Schaack's  L.,  8,  9;  2  Jones  & 
Var.,  152;  1  Green,  443;  3  Greenl.,  58,  244,  249, 333,  334; 
2  K.  &  R.,  130;  2  R.  L.,  407;  Mwraifs  Lessee  et  al.  v. 
Hoboken  Land  and  Improve.  Co.,  18  How.  [U.  S.],  272, 
276,  277,  280;  Taylm^  v.  Poiiei^,  4  Hill,  140;  Harris  v. 
Wood,  6  Monroe,  642,  643;  State  v.  Allen,  2  McCord,  56; 
High  V.  Shoemaker,  22  Cal.,  363;  Rochtvell  v.  bearing,  35 
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N.  Y.,  308;  Stuart  v.  Palmer,  74  id.,  183-194;  Coolcy  on 
Taxation,  33,  36,  266;  Mut!er  of  Trustees  N,  Y.  P.  E.  Pub. 
School  31  N.  Y.,  574,  571),  583,  584;  Weimerv.  Bunhury,  30 
Mich.,  201,  210,  212;  Willardw  Witherbee,  4  N.  H.,  118-127.) 
Assessoi's  do  not  act  under  the  rules  and  liniitutions,  nor  in 
virtue  of  the  authority  conferred  upon  judicial  officera  in  the 
constitutional  distribution  of  the  powera  of  government, 
Tiiey  belong  to  the  legislative  or  administrative  branch. 
{Rochester  White  Lmd  Co.  v.  City  of  Rochester,  3  Comst., 
463-465;  Milh  v.  City  of  Brooklyn,  32  N.  Y.,  489,  497; 
53  id.,  49;  65  id.,  222-226;  /^  re  Zftow^^^V,  68id.,  88-97; 
Wdmer  v.  Bunbury,  30  !Mich.,  212.)  The  limitation  as  to 
"due  process  of  law"  is  inapplicable  to  the  exercise  of  the 
power  of  taxation.  {PeojpJe  v.  Mayor  of  Brooklyn,  4  X.  Y., 
419,  423;  Brewster  v.  City  of  Syracuse,  19  id.,  116;  Howell 
V.  City  of  Buffalo,  37  id.,  267-270;  Peo2)le  ex  rel  Crowell 
et  at  V.  Lauorence  etal,  41  id.,  137-140;  In  reVan  Antwerp, 
56  id.,  261;  In  re  Lands  in  Flatbush,  60  id.,  398,  406;  In 
re  Zborowski,  68  id.,  96.) 

.  FoLGEB,  J.  The  case  In  re  Zborowski  (68  N.  T.,  88), 
held  that  under  the  New  York  city  charter  of  1870,  the 
the  department  of  public  works  had  the  power  to  order  the 
construction  of  sewei-s,  as  well  as  to  carry  on  the  work  of 
construction.  It  is  claimed  that  by  the  charter  of  1873, 
that  power  has  been  divested.  The  charter  of  1873  (Laws 
of  1873,  chap.  335,  p.  484),  however,  declares  that  there 
shall  be  a  department  of  public  works  (§  26,  p.  491),  and 
that  it  shall  continue  to  possess  the  same  powera  and  perform 
the  same  duties  as  heretofore  (§  118,  p.  521),  which  must 
mean  that  it  has  the  power  to  order  the  construction  of 
sewers  and  to  carry  on  the  work,  imless  there  is  somewhat 
else  in  the  charter  to  prevent. 

The  charter  of  1870  was  repealed  by  that  of  1873  (§  119, 

pp.  521,  522).     The  repeal  by  its  terms  did  not  take  eflect 

though,  until  the  organization  of  the  department  of  public 

works  under  the  act  of  1873  ;  and  inasmuch  as,  as  soon  as  it 
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was  orgauized,  it  by  virtue  of  that  act  became  posscissed  of 
all  the  powera  of  its  predecessor  under  the  act  of  1870,  the 
prospective  repeal  of  tliat  latter  act  did  not  wipe  out  the 
powers  it  conferred  and  which  the  act  of  1873  coutinued* 
It  is  not  ncccssaiy  to  inquire  whether  the  repeal  of  the 
charter  of  1870  revived  the  act  of  1805  (chap.  381,  p.  715). 
If  it  did,  it  revived  it  without  the  powers  it  gave  ;  for  they 
had  by  the  act  of  1870  been  transferred  to  the  department 
of  public  works  of  that  act,  and  by  the  act  of  1873  con- 
tinued into  the  like  department  of  that  act.  The  very  terms 
by  which  the  act  of  1870  was  repealed,  were  so  repugnant 
to  the  terms  of  the  act  of  18G5  which  gave  power,  as  that 
the  gift  of  power  by  the  latter  wjis  repealed  by  implication, 
or  by  the  other  clause  of  the  act  of  1873  repealing  all  jjarts 
of  acts  inconsistent  with  it  (§  119,  suj)}'a). 

The  act  of  1873  gives  powei-s,  by  general  terms  and  spe- 
cial enumeration,  to  the  common  council ;  but  these  are  not 
different  in  extent,  nor  in  relation  to  the  powers  of  the 
department  of  pul)lic  works,  from  those  w^hich  we  considered 
in  the  case  above  cited.  Hence  it  is  that  the  phrase  in  sec- 
tion 118  {supra)^  **  except  as  herein  provided,"  does  not  work 
any  different  result  out  of  the  act  of  1873  than  came  from 
that  of  1870.  The  phrase  in  the  fourth  section  of  the  act  of 
1873,  "the  board  of  aldermen  *  »  *  shall  exercise  the 
entire  legislative  powers,"  brings  in  no  new  power.  That 
phrase  is  to  be  read  together  with  its  kinsman  in  the  same 
section,  **  shall  alone  constitute  the  common  council.'*  A 
purpose  of  the  fourth  section  was  to  abolish  the  board  of 
assistant  aldermen  and  to  make  a  common  council  of  but 
one  board.  Thus  the  phrase  first  above  quoted  means  that 
all  the  legislative  power  of  the  common  council  shall  be  in 
the  one  board,  the  board  of  aldermen,  instead  of  in  the  two, 
as  theretofore.  The  legislative  power  had  been  conferred 
already  in  the  act,  in  terms  just  like  those  of  1870  (see  §  2 
of  Art.  2  of  each  act)  ;  and  the  use  of  these  terms  in  the 
fourth  section  was  neither  another  bestowal  of  power  nor  an 
enlargement  of  the  first.     The  language  giving   power  in 
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special  words  to  the  department  of  public  works  over  sew- 
era  is  the  same  iii  each  act,  **  shall  have  cognizance  and  con- 
trol" (§  71,  art.  8  of  act  1873;  §  78,  art.  8,  1870);  and 
needs  no  farther  interpretation  thim  results  from  the  decision 
in  68  N.  Y.  (suj)7'a).  There  are  other  provisions  in  th*e 
charter  of  1873  which  are  relied  upon  by  the  appellant  as 
showing  a  diflerent  intention  in  the  Legislature  from  that  had 
in  passing  the  act  of  1870.  We  have  compared  the  two 
acts,  and  find  that  in  these  respects  there  is  no  such  substan- 
tial difference  in  provision  as  to  indicate  a  different  legisla- 
tive purpose.  The  Dongan  and  Montgomcric  charters  are 
kept  in  force  by  each  act.  The  act  of  1873  does  one  thing 
that  we  do  not  see  in  that  of  1870 ;  it  revives  and  con- 
tinues in  force  ordinances  of  the  common  council.  It  is  a 
general  clause  ;  and  it  is  not  to  be  construed  as  giving  ope- 
ration through  an  ordinance  to  any  matter  repugnant  to  or 
inconsistent  with  the  provisions  of  the  act  itself.  We  do 
not  find  in  the  twenty-sixth  subdivision  of  section  17,  ailicle 
2,  the  force  which  the  appellant  seeks  for  it.  If  the  com- 
mon council  has,  as  is  claimed,  the  sole  power  to  order  the 
making  of  a  sewer,  and  the  department  of  public  works  is 
subordinate  to  it  in  this  respect  and  must  wait  for  an  ordi- 
nance before  it  can  begin  to  build  ;  as  much  must  it  go  for- 
ward to  build  where  the  ordinance  has  been  passed.  The 
provision  of  that  subdivision  seems  rather  to  concede  that 
the  department  would  be  independent  of  the  common  coun- 
cil, but  for  express  provision  that  it  shall  be  obedient  when 
thus  called  upon,  in  a  work  that  the  council  may  originate. 

We  are  not  able  to  discover  in  the  act  of  1873,  that  the 
legislative  plan  has  been  changed  so  far  from  that  shown  by 
the  act  of  1870,  as  to  make  the  decision  In  re  Zborowski 
uiai>plicable  to  this  case. 

That  decision  is  also  to  the  end,  that  a  determination  of  a 
municipality  to  enter  upon  a  work  of  local  improvement,  is 
not  invalid  for  the  lack  of  prior  notice,  to  owners  of  property 
to  be  affected,  of  an  intention  so  to  do.  It  was  there  con- 
ceded (as  not  necessary  then  to  be  questioned),  that  before 
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an  assessment  is  laid,  there  should  be  notice  and  a  time  to  be 
heard.  In  the  case  in  hand  the  question  is  more  sharply 
presented.  The  appellant  testifies  that  he  had  no  notice 
that  an  assessment  was  to  be  imposed  on  him  ;  by  which 
is  meant,  as  we  understand  it,  notice  personal  and  peculiar 
to  himself.  Pei*sonal  notice  is  not  needed.  The  Legis- 
lature may  prescribe  what  the  manner  of  notice  shall  be- 
lt is  not  needed  that  in  this  case  we  decide  whether  an 
assessment  will  be  valid,  though  no  notice  of  any  kind  is 
given  to  the  owner  of  property,  until  he  is  called  upon  to 
pay  the  amount  rated  against  him.  That  question  is  not 
here.  The  Legislature  has  prescribed  for  notice  before  the 
assessment  is  final  and  effectual.  Chap.  326,  Laws  of  1840, 
§  2,  has  provided  for  notice  of  the  completion  of  the  estimate 
and  assessment,  to  be  given  to  owners  or  occupants  of  premi- 
ses affected.  This  notice  is  by  publication  in  nlaily  news- 
papei-s  for  objections  in  writing  to  be  presented  in  a  time 
named,  which,  if  not  yielded  to  by  the  primary  board,  are 
to  be  sent  up  with  the  assessment  to  the  reviewing  and  con- 
firming board.'  (See,  also,  chap.  171,  Laws  of  1841,  §  1;  chap. 
302,  Laws  of  1859,  §§  15-19;  chap.  308,  Laws  of  1861,  §  1; 
chap.  580,  Laws  of  1872,  §  6;  chap.  335,  Laws  of  1873,  §  111.) 

The  opinion  in  Stuart  v.  Palmer  (74  N.  Y.,  183),  is  not 
in  conflict.  That  demands  only  that  some  notice  be  given 
and  opportunity  for  hearing  had,  before  the  assessment 
becomes  concbisive.  It  says  :  **  The  Legislature  may  pre- 
scribe the  kind  of  notice,  and  the  mode  in  which  it  shall  be 
given."  We  will  not  reason  to  the  end  that  such  notice  is 
all  that  is  exacted  by  the  law  of  the  land.  Such  has  been 
the  course  of  procedure  in  such  case  too  long  to  be  now  dis- 
turbed, save  by  legislative  or  fundamental  provision. 

The  petition  in  this  case  docs  not  present  the  question  that 
such  notice  wiis  not  given.  It  presents  the  question  of 
whether  it  is  needful  that  there  should  bo  personal  and  indi- 
vidual notice,  as  distinguished  from  the  public  and  general 
notice,  given  by  advertisements  in  newspapers.  We  think 
that  it  is  not  needful. 
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As  to  the  point  that  the  levying  of  an  assessment  is  a  jiuli- 
cial  act,  we  have  alreticly  in  In  re  ZborowsJci  (supra),  stated 
our  view  of  the  sense  in  which  the  acts  of  municipal  officers 
are  styled  judicial  or  ministerial. 

We  see  no  reason  to  interfere  with  the  adjudication  of  the 
courts  below. 

The  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 


The  People  ex  rel,  Alexander  T.  Van  Nest  et  al.,  Ap- 
pellants, V.  The  Commissioners  of  Taxes  and  Assess- 
ments FOR  the  City  and  County  of  New  York, 
Respondents. 

The  N.  E.  Bank  held  a  lot  in  the  city  of  New  York  under  a  lease  which  con- 
tained a  provision  giving"  the  lessor  an  option,  at  the  expiration  of  the 
lease,  to  pay  for  a  building  ei-ecte*!  on  the  lot  hy  the  lessee  or  to  renew 
the  lease  for  a  further  tenn ;  and,  if  so  reneweil,  gave  the  lessee  the  right, 
at  the  expiration  of  the  term,  to  remove  the  building.  The  building  was 
erected  by  the  bank  for  its  own  use,  at  an  exi^ense  of  $65,  "00  ;  so  much 
of  the  capital  of  the  bank  being  invested  thei*cin.  The  pi"oi)erty  was 
assessed  to  the  bank  as  real  estate  at  ?70,000.  The  tax-commissionera, 
in  assessing  the  stockholders  of  the  bank,  as  authorized  by  the  act  of 
1866  (chap.  761,  Laws  of  1866),  refused  to  deduct  anything  fi-om  the 
assessed  value  of  the  shares  on  account  of  such  investment.  Hddf  error ; 
that  for  the  purposes  of  taxation,  within  the  purview  of  said  at^t  of  1866, 
the  building  was  real  estate  of  which  the  bank  was  the  owner,  and  it 
was  taxable  to  the  bank  as  real  estate  ;  that  the  real  estate,  the  assessed 
value  of  w^hich  is  to  be  taken  as  a  basis  for  the  pi*oportionate  deduction 
fW)m  the  value  of  the  shares,  is  the  real  estate  of  the  bank;  that  therefore  the 
assessed  value  of  the  building,  and  that  only,  should  have  been  deducted ; 
that  such  assessed  value  was  not  necessarily  the  cost  of  the  building ;  it 
could  not  be  more,  as  no  more  of  the  capital  of  the  bank  was  invested, 
but  it  might  be  less ;  that  as  the  lot  and  brulding  were  assessed  together 
at  170,000,  it  could  only  be  determined  by  the  officers  making  the  assess- 
ment what  proportion  of  the  assessment  was  for  the  building.  Proceed- 
ings, therefore,  remitted  for  modification  of  assessment. 

People  ex  rel,  Abrdhvm  v.  Cortvrs,  of  Taxes,  etc.  (Mem.),  52  N.  T.,  6697 
distinguished. 

(Argued  March  10, 1880 ;  decided  April  6, 1880.) 
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Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  affirming 
a  judgment  in  favor  of  defcndantij,  entered  iipou  an  order 
dismissing  a  writ  of  certioraH  herein,  brought  to  review  the 
proceedings  of  defendants  in  assessing  the  relator  as  a  stock- 
holder of  the  National  Exchange  Bank,  upon  the  value  of 
his  shares  ot*  stock  therein. 

The  facts  are  set  forth  sufficiently  in  the  opinion. 

Michael  Can  field,  for  appellant.  The  respondents  erred 
in  refusing  to  make  the  deduction  asked  for  by  the  relator. 
(Laws  18GG,  §  1,  chap.  7G1;  6  Edmund's  SUitutes,  96;  id., 
82G.)  The  interest  of  the  lessees  under  the  lease  in  question, 
is  real  estate  for  the  purpose  of  taxation.  (Laws  1863,  chap. 
240;  Laws  18G6,  chap.  761,  §  1;  Ti^ustees  of  Ebnira  v. 
Dunn,  22  Barb.,  402;  Averill  v.  Taylor,  4  Seld.,  52.) 

J.  A.  Beall,  for  respondents.  The  relator  was  not  entitled 
to  the  reduction  claimed.  (3  Kent's  Com.,  401;  Westervelt 
v.  People,  20  Wend.,  418;  Mayor  v.  Mahie,  3  Kern.,  159; 
E.  S.,  tit.  3,  part  2,  chap.  6,  §  6;  id.  [^th  ed],  p.  905; 
People  ex  rel  Abrains  v.  Cumrs.,  52  N.  Y.,  659.) 

Church,  Ch.  J.  The  question  involved  is  whether  the 
respondents  erred  in  refusing  to  make  any  deduction,  under 
chapter  761  of  the  Laws  of  1866,  for  the  assessed  value  of 
the  lot  and  building  occupied  by  the  bunk.  The  facts 
appearing  by  the  return,  are  that  the  New  York  National 
Exchan<jo  Bank  held  the  lot  under  a  lease  from  Trinity 
church.  The  iiolding  is  under  a  renewal  of  twenty-one 
years,  with  an  option  at  the  expiration  of  that  time  for  the 
lessor  to  pay  for  the  building,  or  renew  the  lease  for  a  fur- 
ther term  of  twenty-one  years,  and  if  renewed,  the  lessee  at 
the  expiration  of  the  term  has  the  right  to  remove  the  build- 
ing ;  the  lease  provided  that  the  lessee  should  pay  all  taxes 
and  asscwssments  upon  the  lot.  It  appears  also  tliat  the  bank 
erected  the  building  at  an  expense  of  $65,000,  and  invested 
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that  amouut  of  its  capital  therein.  It  also  appears  that  the 
property  is  assessed  to  the  bank  as  real  estate,  at  the  sum  of 
$70,000.  The  stockholders  claimed  that  the  whole  of  this 
sum  should  be  deducted  ;  the  commissiouers  refused  to  make 
any  deduction  on  account  thereof. 

We  arc  of  opinion  that  this  property  is  held  by  the  bank, 
and  as  such  is  taxable  as  real  estate  to  the  extent  of  the 
assessed  value  of  the  building.  The  case  of  the  People  ex 
rel  Abtaim  v.  Comrs.  of  Taxes,  etc.  (52  -N.  Y.,  659),  is  not 
decisive,  although  the  General  Term  were  justified  in  so 
regarding  it  from  the  omission  in  the  report  to  state  the 
point  upon  which  it  w^as  decided.  In  that  case  tho  return 
did  not  show  the  facts  which  entitled  the  relators  to  the 
deduction,  and  a  majority  of  the  court  held  that  resort  could 
not  be  had  to  the  petition  for  that  purpose,  and  as  no  error 
ai>peared  from  tho  return,  the  judgment  was  afiirmcd.  The 
assessment  in  that  case  was  to  the  owner  of  the  lot,  and  not 
to  the  bank,  and  the  terms  of  the  lease  did  not  ai)pear. 
The  opinion  delivered  by  Folger,  J.,  was  not  disagreed 
to  upon  the  merits  of  the  general  question  as  presented  in 
this  case.  We  think  that  the  assessed  value  of  the  building 
only  should  be  deducted,  but  it  does  not  follow  that  such 
assessed  value  is  the  cost  of  the  building.  It  camiot  be 
more  because  no  more  than  that  amount  was  invested,  but  it 
may  be  less,  because  the  cost  is  not  the  criterion  of  assessed 
value. 

The  whole  lot  and  building  was  assessed  at  $70,000. 
From  this  we  cannot  determine  that  the  lot  was  assessed  at 
only  $5,000,  and  the  building  $05,000.  The  deduction 
8hould  be  made  of  such  an  amount  as  the  building  is  assessed 
at  in  connection  with  the  lot,  and  this  can  only  be  determined 
by  the  officers  .making  the  assessment.  Upon  the  merits  I 
adopt  so  much  of  the  opinion  of  Folger,  J.,  in  the  AbramJa 
Oase  (supra),  as  covers  the  question  argued  in  this  case  as 
follows :  "  Second,  The  real  estate,  the  assessed  value  of 
which  is  to  be  taken  as  a  basis  for  the  proportionate  deduc- 
tion from  the  value  of  the  shares  of  stock,  is  to  be  *  the  real 
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estate  of  the  bank.'  **  That  which  is  claimed  to  be  the  real 
estate  of  the  bank  in  this  case,  is  a  building  put  up  by  the 
bank  for  its  own  use,  and  used  by  it,  upon  the  land  of  one 
Southwick  the  owner  in  fee.  The  land  is  held  by  tho  bank 
on  a  lease  for  }'cars.  By  the  terms  of  the  lease,  as  is  claimed 
by  tho  relators  on  their  points,  the  building  belongs  to  the 
bank.  The  Icjisc  is  not  set  forth  in  the  papers,  so  as  to  show 
just  what  are  its  provisions  in  relation  to  the  building.  But 
the  allegations  of  fhe  petition  arc,  *  that  such  building,  so 
erected  upon  said  lot,  by  the  terms  of  the  lease  during  the 
conthiuance  of  the  term,  is  the  property,  and  belongs  to  the 
said  bank.' 

"  The  interest  of  the  bank  in  the  land,  as  a  general  propo- 
sition, is  that  of  one  who  holds  a  term  for  yeai-s.  This  is  a 
chattel  real.  It  is  personal  estate,  and  not  real.  At  com- 
mon law  the  term  real  estate  docs  not  include  anything  short 
of  a  free-hold  (2  Kent,  *342  ;  id.,  *401).  By  the  Revised 
Sttitutes,  estates  for  years  shall  be  chattels  real.  (1  R,  S.,  p. 
762,  §  36,  p.  754,  §  27;  Westervelt  v.  The  People,  20  Wend., 
416;   The  Mayor  v.  Mahie,  13  N.  Y.,  151.) 

**  So,  too,  the  interest  in  the  building  put  up  upon  the 
lands  of  another  by  agreement,  is,  as  a  general  rule,  pei-sonal 
property.  {Smith  v.  Benson,  1  Hill,  176.)  And  the  right 
to  remove,  ends  with  the  expiration  of  tlie  term  of  the  lease. 
{EutterY.  Smith,  2  Wall.  [U.  S.],  491.) 

**  But  we  are  now  dealing  with  a  question  of  taxation  and 
assessment,  and  with  a  statute  which  is  one  of  a  body  of  laws 
upon  that  subject,  which  must  all  be  considered  together, 
and  each  of  which  must  receive  a  construction  which  shall 
make  it  harmonious  with  the  whole. 

**  The  Revised  Statutes  declare  that  all  *  land '  shall  be 
liable  to  taxation  (1  R.  S.,  p.  387,  §  1),  and  that  the  terra 
« land '  shall  be  construed  to  include  the  laud  itself,  and  al' 
buildings  erected  upon  the  same,  and  the  term  *  real  estate,* 
when  used  in  the  chapter,  shall  be  construed  as  meaning 
*land.'  (Id.,  §  2.)  The  chapter  is  *Of  the  assessment  and 
collection  of  taxes.' 
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«^  We  must  consider  that  the  same  legislative  intent  mns 
through  all  legislation  on  the  same  subject,  and  that  the 
term  *  real  estate/  in  the  law  of  1866,  includes  within  it  all 
land,  and  all  buildings  upon  land.  When  this  lot  of  South- 
wick  is  to  be  assessed,  the  building  upon  it  is  to  go  with  it 
as  land,  and  its  value  is  to  add  to  the  value  of  the  land,  and 
the  value  of  both  to  become  the  assessed  value  of  the  lot, 
and  the  land  and  the  building  for  such  purpose  are  real  estate. 

"  For  the  purpose  of  taxation,  then,  and  within  the  pur- 
view of  this  act  of  1866,  the  bank  is  the  owner  of  real 
e-'tate,  being  the  building,  which  is  by  the  effect  of  the 
statutes  assessed  as  real  estate. 

**  We  have  in  effect  already  passed  iipon  this  question  in 
The  People  ex  rel  v.  CassUy  (46  N.  Y.,  46).  Wo  held 
there  that  the  track,  ties,  and  rails  of  the  relators'  road  were 
for  the  purposes  of  assessment  and  taxation,  land,  real  esfcite, 
real  proi^erty.  The  track,  etc.,  were  laid  down  in  the  high- 
way, and  the  relators  had  but  a  right  to  use  the  highway  for 
passage  to  and  fro  over  that  track.  The  relators'  charter 
ran  for  a  limited  period,  and  so  of  course  was  its  right  of 
way  and  its  interest  in  the  land  limited  as  to  time.  But  we 
held,  that  buildings  and  other  articles  affixed  to  the  earth, 
are,  in  the  view  of  the  assessment  laws,  land,  though  not 
owned  and  held  in  connection  with  the  ownership  of  a  fee  in 
the  soiL 

"  There  the  assessment  was  to  the  name  of  the  relators, 
the  railroad  corporation.  Here  the  assessment  of  the  land 
with  its  enhanced  valuation  by  reason  of  the  building  is  to 
Southwick,  the  owufcr  of  the  fee  of  the  lot.  But  by  pro- 
vision  in  the  lease,  the  tax  is  paid  by  the  bank.  And  so  it 
will  be  in  all  cases.  The  owner  of  a  lot  letting  it  with  a 
right  to  his  lessee  to  erect  buildings  upon  it,  will  also  protect 
himself  by  some  stipulation  in  the  lease  against  the  increased 
taxation,  and  will  in  effect  put  the  payment  of  it  upon  the 
lessee.  So  that,  pmctically,  it  is  the  same  as  if  the  assess- 
ment were  to  the  lessee  of  the  lot  and  the  owner  for  the 
term  of  the  lease  of  the  building.  •  #  *  *  • 
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"  Tho  meaniug  of  the  Legislature  was,*!  think,  that  where 
a  portion  of  the  capital  of  the  bank  was  changed  from  money 
into  real  estate,  so  tiiat  no  use  or  protit  was  or  could  be  had 
of  it  as  money,  that  so  much  of  the  value  of  the  capital  as 
wrs  thus  locked  in  real  estate,  should  not  go  on  to  the  assess- 
ment-roll as  personal  property. 

**  The  object  was  not  to  inflict  double  taxation,  while  sub- 
jecting all  assessable  property  to  taxation  once,  and  as  the 
capital  which  had  been  expended  in  land,  or  which  had 
added  to  tho  value  of  land  by  putting  buildings  upon  it, 
was  liable  to  assessment  in  that  shape,  it  should  not  be 
assessed  in  another.  I  have  no  difliculty  in  holding  that  the 
capitiil  of  tlie  bank  to  the  value  of  the  building  was,  within 
the  meaning  of  this  act,  invested  in  real  estate.  It  has  been 
suggested  that  when  the  lease  expires,  the  capital  will  still 
be  invc-ted  in  the  building  if  this  view  is  correct,  and  should 
still  be  the  basis  of  a  deduction  from  the  value  of  the  shares. 
But  when  the  lease  ceases,  the  bank  will  cease  to  own  the 
building  as  real  e^state,  and  so  that  requirement  of  the  act 
will  not  be  met." 

The  judgment  should  be  reversed,  and  the  proceedings 
remitted  for  a  modification  of  assessment. 
.All  concur ;  Folgeb,  J.,  writing  memorandum  as  follows : 

"  I  concur  in  the  result  of  the  opinion  just  read,  wid  in  the 
argument  of  it.  I  will  add,  that  in  tho  Abrams  Case  men- 
tioned in  the  opinion,  in  my  judgment  the  retufti  of  the  com- 
missionei^  did  so  I'efer  to  the  petition  therein  as  to  make  the 
material  allegations  of  it  a  part  of  the  return,  and  so  present 
to  the  court  tho  very  state  of  facts  which  are  now  passed 
upon  as  callmg  upon  the  commissioners  to  re-assess  in  favor 
of  the  relator." 

Judgment  accordingly. 
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Statement  of  case. 


Frank  Heeg,  Appellant,  v.  Philip  Light,  Respondent. 

The  keeping-  of  guni>owdep  op  other  explosive  materials  in  a  place  or  under 
circarostances  where  it  will  be  liable,  in  case  of  explosion,  to  Injure  the 
dwelling-houses  or  the  peraons  of  those  residing  in  close  pi-oximity,  may 
constitute  a  private  nuisance,  for  which  the  person  so  keeping  them  la 
liable  to  i-eaiwnd  in  damages,  in  case  of  injuiy  resulting  therefrom ;  and 
that,  without  i<egard  entii*ely  to  the  question  whether  he  was  chargeabla 
with  carelessness  or  negligence.  • 

The  koei^ing  of  such  materials  does  not,  however,  necessarily  constitute  a 
nuisimce  perse;  that  depends  upon  the  locality,  the  quantity  and  the 
suiTOunding  circumstances. 

Defendant  constructed  a  powder  magazine  upon  his  premises,  with  the 
usual  safeguaixis,  in  which  he  kept  stored  a  quantity  of  powder ;  this, 
without  any  appai-ent  cause,  exploded,  injuring  plaintifTs  house  upon 
afljoining  pi-emises.  On  the  trial  of  an  action  to  recover  damages,  the 
court  charged  the  jury  that  they  must  find  for  the  defendant  imlesa  they 
found  that  he  carelessly  or  negligently  kept  the  gimpowder  upon  the 
premises.  Hdd^  error  ;  that  the  fact  that  the  explosion  took  place  under 
the  circumstances,  tended  to  establish  that  the  magazine  was  liable  to 
explode  and  cause  damage  to  the  pr'  perty  of  pei*sons  J*e8iding  in  the 
vicinity,  although  guarded  against  with  the  greatesh  degree  of  care  and 
vigilgpce,  and  so  evinced  its  dangerous  character;  that  this  itself  in  «v)nie 
localities  would  render  it  a  j»rivate  nuisance;  ard  that  the  question 
should  have  been  left  to  the  jui^y  to  determine  whether  from  the  danger- 
ous character  of  the  magazine,  its  proximity  to  other  buildings,  etc.,  it 
was  in  fact  such  a  nuisance. 

People  V.  Sands  (1  J.  R.,  78),  distinguished. 

Heeg  v.  Licht  (16  IIun,"257),  reversed.  •  • 

(Argued  March  10,  1880 ;  decided  April  6,  1880.) 

Appeal  fi-ora  judgment  of  the  General  Teiin  of  the 
Supreme  Court  in  the  second  judicial  department,  aflinn- 
ing  a  judgment  in  favor  of  defendant,  entered  upon  a  ver- 
dict    (Reported  below,  16  Hun,  257.) 

This  action  was  brought  to  recover  damages  for  injuries 
to  plaintiff  ^b  buildings,  alleged  to  have  been  caused  l)y  the 
explosion  of  a  powder  magazine  on  the  premises  of  defend- 
ant ;  also  to  restrain  the  defendant  from  manufacturing  and 
storing  upon  his  premises  fire-works  or  other  explosive  sub- 
stances. , 

The  factSl^e  sufficiently  stated  in  the  opinion. 
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Philip  S.  Crooke,  for  appellant.  The  keeping  of  gun- 
powder  by  respondent  in  the  vicinity  of  apijellant's  dwelling- 
house  was  a  private  nuisance.  (3  Black.  Com.,  215,  220; 
2  Greenl.  Ev.,  §  466;  Wood's  Law  of  Nuis.,  §§  1,  142;  4 
Wait's  Action  and  Defenses,  726.)  The  judge  erred  inrefus- 
uig  to  charge  that  the  powder  magazine  was  dangerous  in 
itself  to  plaintiffand  his  property,  and  was  a  private  nuisance, 
and  that  defendant  was  liable  to  the  plaintiff^  whether  it  was 
carelessly  kept  or  not.  {Witr's  Appeal,  74:  Penn.  St.,  230; 
Ahlred's  Case,  9  Coke,  58;  Hay  v.  Cohoes  Co.,  2  N.  Y.,  159; 
Tremain  v.  Cohoes  Co.,  2  id.,  163;  Pixley  v.  Clark,  35  id., 
523:   19  Ves..  617,  623.) 

Beiyamin  F.  Downing,  for  respondent.  The  complaint 
docs  not  state  facts  sufficjent  to  constitute  the  defendant's 
business,  cither  a  public  or  private  nuisance.  {People  v. 
Sands,  1  J.  R.,  78.)  The. only  ground  upon  which  the 
plaintiff  could  recover  was  that  there  wjis  carelessness  and 
nogligcnce  on  the  part  of  the  defendant.  {Fillo  v.  Jones,  2 
Abb.  Ct.  App.  Dec,  121.) 

Miller,  J.  This  action  is  sought  to  be  maintained 
upon  the  ground  that  the  manufacturing  and  storing  of  fire- 
works, and  the  use  and  keeping  of  materials  of  a  dangerous 
and  explosive  character  for  that  purpose,  constituted  a  pri- 
vate nuisance,  for  which  the  defendant  wa,s  liable  to  respond 
in  damages,  without  regard  to  the  question  whether  he  was 
chargeable  with  carelessness  or  negligence.  The  defendant 
had  constructed  a  powder  magazine  upon  his  premises,  with 
the  usual  safeguards,  in  Avhich  he  kept  stored  a  quantity  of 
powder,  which,  without  any  apparent  caase,  exploded  and 
caused  the  injury  complained  of.  The  judge  upon  the  trial 
charged  the  jury  that  they  must  find  for  the  defendant, 
miless  they  found  that  the  defendant  carelessly  and  negli- 
gently kept  the  gunpowder  upon  his  premises.  The  judge 
refused  to  charge  :  That  tlie  powder  magazine  was  danger- 
ous in  itself  to  plaintiff  and  his  property,  and  was  a  private 
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nuisaace,  and  the  defendant  was  liable  to  the  plaintiff  whether 
it  was  carelessly  kept  or  not ;  and  the  plaintiff  duly  excepted 
to  the  charge  and  the  refusal  to  charge. 

Wo  think  that  the  charge  made  was  erroneous  and  not 
warranted  by  the  facts  presented  upon  the  trial.  The 
defendant  had  erected  a  building  and  stored  materials  therein, 
which  from  their  character  were  liable  to  and  actually  did 
explode,  causing  injury  to  the  plaintiff.  The  fact  that  the 
explosion  took  place  tends  to  establish  that  the  magazine 
was  dangerous  and  liable  to  cause  damage  to  the  property 
of  persons  residing  in  the  vicinity.  The  locality  of  woi'ks 
of  this  description  must  depend  upon  the  neighborhood  in 
which  they  are  situated.  In  a  city,  with  buildings  immedi- 
ately contiguous  and  persons  constantly  passing,  there  could 
be  no  question  that  such  an  erection  would  be  unlawful  and 
unauthorized.  An  explosion  nuder  such  circumstjuices, 
*  independent  of  any  municipal  i^egulations,  would  render  the 
owner  amenable  for  all  damages  arising  therefrom.  That 
the  defendant's  establishment  Avas  outside  of  the  territorial  lim- 
its of  a  city,  does  not  relieve  the  owner  from  responsibility 
or  alter  the  case,  if  the  dangerous  erection  was  in  close  con- 
tiguity with  dwelling-houses  or  buildings,  which  might  l>e 
injured  or  destroyed  in  case  of  an  explosion.  The  fact  that 
the  magazine  was  liable  to  such  a  contingency,  which  could 
not  be  guarded  against  or  averted  by  the  greatest  degree  of 
eyre  and  vigilance,  evinces  its  dangerous  character,  and 
might  in  some  localities  render  it  a  i^^ivate  nuisance.  In 
such  a  case,  the  rule  which  exonerates  a  party  engaged  in  a 
lawful  business,  when  free  from  negligence,  has  no  applic^ 
tion.  The  keeping  or  manufacturing  of  gunpowder  or  ot  I 
fire- works  does  not  necessarily  constitute  a  nuisance  pe7'  ae.  I 
That  depends  upon  the  locality,  the  quantity,  and  the  sur- 
rounding circumstances,  and  not  entirely  upon  the  degree  of 
care  used.  In  the  case  at  bar,  it  should  have  been  left  foij 
the  jury  to  determine  whether  from  the  dangerous  chamcteik 
of  the  defendant's  business,  the  proximity  to  other  buildings  A 
and  all  the  &cts  proved  upon  the  trial,  the  defendant  was ' 


582  Hbbo  v.  Light.  [April, 

Opinloa  of  the  Court,  per  Millbr,  J. 

chargeable  with  mauituiiiing  a  private  nuisauce  and  auswer- 
able  for  the  damages  arising  from  the  explosion. 

A  private  nuisance  is  defined  to  be  anything  done  to  the 
hurt  or  unuoyance  of  the  lands,  tenements  or  hereditaments 
of  another  :  (3  Bl.  Com.,  216.)  Any  unwarrantable,  mirea- 
somible  or  unlawful  use  by  a  person  of  his  own  property,  real 
or  pei'sonal,  to  the  injury  of  another,  comes  within  the  defi- 
nition stated,  and  renders  the  oAvncr  or  possessor  liable  for 
all  damages  arising  from  such  use  :  (Wood's  Law  of  Nuis., 
§  1,  and'  authorities  cited.)  The  cases  which  are  regarded 
as  private  nuisances  are  numerous,  and  the  books  are  full  of 
decisions  holding  the  parties  answerable  for  the  injuries  which 
result  from  their  being  maintained.  The  rule  is  of  univei'sal 
application  that  while  a  man  may  prosecute  such  business  as 
he  chooses  on  his  own  premises,  he  has  no  right  to  erect  and 
maintain  a  nuisance  to  the  injury  of  an  adjoining  proprietor 
or  of  his  neighboi-s,  even  in  the  pursuit  of  a  lawful  ti*ade : 
{Aldred's  Case,  9  Coke,  58;  Brad?/  v.  Weeks,  3  Barb.,  159; 
Dubois  V.  Uudlonff,  15  Abb.,  445;  Wier's  Appeal,  74  Penn* 
St.,  230.) 

While  a  class  of  the  reported  cases  relate  to  the  prosecu- 
tion  of  a  legitimate  business,  which  of  itself  produces  incon- 
venience and  injury  to  others,  another  class  refers  to  acts 
done  on  the  premises  of  the  owner,  which  are  of  themselves 
dangerous  to  the  property  and  the  pei-sons  of  othei-s  who  may 
reside  in  the  vicinity,  or  who  may  by  chance  be  passing  along 
or  in  the  neighborhood  of  the  same. ,  Of  the  former  class  are 
crises  of  slaughter-houses,  fat  and  ofial  boiling  establishments, 
hog-styes,  or  tallow  manufiuitories,  in  or  near  a  city,  which 
are  offensive  to  the  senses  and  render  the  enjoyment  of  life 
jand  property  uncomfortable  :  {Catlin  v.  Valentine,  9  Paige, 
575;  Brady  v.  Weeks,  3  Barb.,  157;  Dubois  \.  Budlong,  15 
Abb.,  445;  Rex  v.  White,  1  Buit.,  337;  2  Bl.  Com.,  215; 
Farrand  v.  Marshail^  21  Barb.,  421.)  It  is  not  necessary 
in  these  cases  that  the  noxious  trade  or  business  should 
iendanger  the  health  of  the  neighborhood.  So  also  the  use 
of  premises  in  a  manner  which  causes  a  noise  so  continuous 
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and  excessive  as  to  produce  serious  annoyance,  or  vapors  or 
noxious  smells :  {Tipping  v.  Si.  Helenas  Smelting  Co»,  4  B.  & 
S.  [Q.  B.],  608;  Jirilly.  Flagler,  23  Wend.,  354;  Pickard 
V.  Colli)iSy  23  Barb.,  444;  Wood's  Law  of  Nuis.,  §  5) ;  or 
the  burning  of  a  brick  kiln,  from  which  gases  escape  which 
injure  the' trees  of  pei*sons  in  the  neighborhood  :  (jCamp^bell 
V.  Seaman,  63  N.  Y.,  6G8.)  Of  the  latter  class  also  are 
those  where  the  owner  blasts  rocks  with  gunpowder,  and  the 
fragments  are  liable  to  be  thrown  on  the  premises  and  injure 
the  adjoining  dwelling-houses,  or  the  owner  or  pei'sons  there 
being,  or  where'  persons  traveling  may  be  injured  by  such 
use :  {Ilaij  v.  Cohoes  Co.,  3  Barb.,  42;  S.  C,  2  N.  Y.,  159; 
Tremain  v.  Cohoes  Co., id.,  163;  Pixley  v.  Clark,  35  id.,  523.) 

Most  of  the  cases  cited  rest  upon  the  maxim  "  sic  utere  tuo,^^ 
etc.,  and  where  the  right  to  the  imdisturbed  possession  and 
enjoyment  of  propeHy  comes  in  conflict  with  the  rights  of 
others,  that  it  is  better,  as  a  matter  of  public  policy,  that  a 
single  individual  should  surrender  the  use  of  his  land  for 
especial  purposes  injurious  to  his  neighbor  or  to  others,  than 
that  the  latter  should  bo  deprived  of  the  use  of  their  property 
altogether,  or  be  subjected  to  great  danger,  loss  and  injury, 
which  might  result  if  the  rights  of  the  former  were  without 
any  restriction  or  restraint. 

The  keeping  of  gunpowder  or  other  materials  in  a  place, 
or  under  circumstances,  where  it  would  be  liable,  in  case  of 
explosion,  to  injure  the  dwelling-houses  or  the  persons  of 
those  residing  in  close  proximity,  we  think,  rests  upon  the 
same  principle,  and  is  governed  by  the  same  general  rules. 
An  individual  has  no  more  right  to  keep  a  magazine  of 
powder  upon  his  premises,  which  is  dangerous,  to  the  det- 
riment of  his  neighbor,  than  he  is  authorized  to  engage  in 
any  other  business  which  may  occasion  serious  consequences. 

The  counsel  for  the  defendant  i-elies  upon  the  case  of  2'Ae 
People  v.  Sands  (1  J.  R.,  78),  to  sustain  the  position  that 
the  defendant's  business  was  neither  a  public  nor  a  private 
nuisance.  That  was'  an  indictment  for  keeping  a  quantity 
of   gunpowder  near    dwelling-houses    and  near  a  public 
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street ;  and  it  was  held  (Spencer,  J.,  dissenting),  that  the 
tact  as  charged  did  not  amount  to  a  nuisance,  .and  that  it 
should  have  been  alleged  to  have  been  negligently  and 
imi)rovidontly  kept.  It  will  be  seen  that  the  case  was  dis- 
posed of  upon  the  form  of  the  indictment,  and  while  it  may 
well  be  that  an  allegation  of  negligence  is  necessary  where 
an  indictment  is  for  a  public  nuisance,  it  by  no  means  fol- 
lows that  negligence  is  essential  in  a  private  action  to  i-ecover 
damages  for  an  alleged  nuisance.  In  Myers  v.  Malcolm  (6 
Hill,  292),  it  was  held  that  the  act  of  keepinga  large  quantity 
of  gunpowder  insujfficiently  secured  near  other  buildings, 
thereby  endangering  the  lives  of  persons  residing  in  the 
vicinity,  amounted  to  a  public  nuisance,  and  an  action  would 
lie  for  damage.s  where  an  explosion  occurred  causing  injury. 
Nelson,  Ch.  J.,  citing  7%e  People  v.  Sands  {supra),  says: 
"  Upon  the  principle  that  nothing  will  be  'intended  or  infeiTed 
to  support  an  indictment,  the  court  said,  for  aught  they  could 
scQ,  the  house  may  have  been  one  built  and  secured  for  the 
purpose  of  keeping  powder  in  such  a  way  as  not  to  expose 
the  neighborhood  ;  "  and  he  cites  several  authorities  which 
uphold  the  doctrine  that  where  gunpowder  is  kept  in  such  a 
place  as  is  dangerous  to  the  inhabitants  or  passengers,  it  will 
l>e  regarded  as  a  nuisance.  The  case  of  The  People  v.  Sands 
is  not  therefore  controling  upon  the  question  of  negligence. 
FUlo  V.  Jones  (2  Abb.  [Ct.  of  Ap.,  Dec],  121),  is  also 
relied  upon,  but  does  not  sustain  the  doctrine  contended  for ; 
and  it  is  there  held  that  an  action  for  damages  caused  by  the 
explosiiion  of  fire-works  may  be  maintained  upon  the  theory 
that  the  defendant  was  guilty  of  a  wrongful  and  unlawful 
act,  or  of  default,  in  keeping  them  at  the  place  they  wei-e 
kept,  becaose  they  were  liable  to  spontaneous  combustion  and 
explosion,  and  thus  endangered  the  lives  of  persons  in  tjheir 
vicinity,  and  that  the  injury  was  occasioned  by  such  spon- 
taneous combustion  and  explosion. 

I  It  is  apparent  that  negligence  alone  in  the  keeping  of 
gunpowder  is  not  controling,  and  that  the  danger  arising 
from  the  locality  where  the  fire- works  or  gunpowder  aro 
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I  kept,  is  to  be  tukcu  into  consideration  in  maintaining  an 
'action  of   this  character.      We  think  that  the  request  to 
charge  was  too  broad  and  properly  refused.     The  charge, 
however,  should  have  been  in  confonnity  with  the  rule  herein 
laid  down,  and  for  the  error  of  the  judge  in  the  charge, 
the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
All  concur. 
Judgment  reversed. 


J.  Wtman  Jones,  Appellant,  v.  George  L.  Kent,  Admin-    L^  ^1 
istrator,  etc.,  Impleaded,  etc.,  Ecspondent.  ""^ 

Plaintiff  sold  to  R.,  defendant's  intestate,  certain  stock  for  a  snm  paid  down, 
**  and  one-half  of  whatever  price  the  same  should  be  sold  for,  when  soId» 
over  and  above  that  sum."  In  an  action  to  establish  and  enforce  an 
alleged  tinist  in  said  stock  in  the  hands  of  defendants,  held,  that  the 
agreement  ii]*i)oi»ted  an  obligation  to  sell,  the  performance  of  which 
plaintiff  could  enforce ;  that  until  thei-e  waa  a  possibility  of  a  sale  of  the 
stock  for  a  price  above  the  sum  paid,  the  sale  was  optional  with  R.,  as 
plaintiif  could  have  no  interest  therein ;  that  conceding  R.  alone  could 
determine  at  what  time  after  that  event  happened  he  should  sell,  and 
that  the  inability  of  plaintiff  to  interfere  continued  during  the  life  of  R., 
upon  hifl  death,  plaintiff  could  compel  a  sale ;  and,  after  a  deduction  of 
the  sum  paid,  a  payment  to  him  of  one-half  of  the  residue. 

But,  Jield,  that  plaintiff  was  not  entitled  to  an  account  of  dividends,  or  other 
income  received  by  defendant  from  or  on  account  of  the  stock. 

By  consent  of  plaintiff  a  portion  of  the  stock  wan  exchanged  for  bonds,  R. 
paying  a  sum  of  money  to  effect  the  exchange.  Held,  that  the  bonds 
stood  in  place  of  the  stock  transfeiTed  for  it,  and  the  sum  paid  upon  the 
exchange,  in  addition  to  the  sum  paid  upon  the  purchaise,  should  be 
retained  by  defendant  from  the  avails  of  the  stock  and  bonds  when  sold* 

(Argued  March  11, 1880;  dedded  April  6, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  afiirmiug  a  judgment  in 
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favor  of  defendant,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.     (Reported  below,  13  J.  <fe  S.,  66.) 

This  action  was  brought  to  have  it  adjudged  that  certain 
stock  and  bonds,  which  came  into  the  hands  of  defendant 
Kent  as  administrator  of  the  estate  of  E.  Eockwell,  deceased, 
with  the  interest  and  dividends  received  thereon  were  held 
by  said  defendant  in  trust ;  to  compel  a  sale  of  said  stock 
and  bonds,  and  for  an  accounting,  etc. 

The  facts  appear  sufficiently  in  the  opinion* 

Dwiglit  Jones  and  William  Stanley^  for  appellant.  A 
sale  was  clearly  within  the  contemplation  of  the  parties,  and 
behig  contemplated  the  law  implies  a  promise  to  pertbrm. 
{Booth  V.  Cleveland  Mill  Co.,  74  N.  Y.,  21;  Lorillard  v. 
Silver,  3  Transcripts  of  Appeals,  143,  145;  Wight  v.  Wood^ 
bl  Barb.,  471.)  Plaintiff  cannot,  therefore,  be  deprived  of 
the  benefits  to  be  derived  from  such  a  sale.  {Moore  v. 
Executors  of  Moore,  Coxe  [N.  J.],  363.)  Whether  or  not  a 
sale  of  the  stock  has  taken  place,  plaintiff  has  a  definite  tiaist 
interest  in  it  {Ripley  v.  Larmouth,  66  Barb.,  21;  Foote  v. 
Foote,  58  id.,  258;  Foote  v.  Bryant,  47  N.  Y.,  547;  Willard's 
Eq.,  603;  Perry  on  Trusts,  ^  125-168;  LewTn  on  Trusts, 
115,  157;  Currie  v.  WJii-te,  45  N.  Y,  822.)  The  sole  fact 
that  Rockwell  is  not  living,  is  sufficient  reason  for  plaintiffs  ' 
being  allowed  to  close  out  his  interest.  (Willard's  Eq. 
[Potter's  ed.],  612.)  A  court  of '  equity  may  dcci-ee  a  sale 
of  trust  property  at  any  time.  (Perry  on  Trusts,  396; 
Wighty,  Wood,  57  Barb.,  471,  475;  Pai-sons  on  Conti-acts, 
vol.  2,  p.  535;  Wiswally.  McGowan,  2  Barb.,  270;  Farmer^ 
Loan  and  Trust  Co.  v.  Hunt,  16  id.,  514;  White  v.  Tal- 
madge,  35  N.  Y.,  223;  Howe  v.  Woodruff,  21  Wend.,  640.) 
The  condition  precedent,  if  such  existed,  has  been  waived. 
(Benjamin  on  Sales,  452,  453;  Wight  v.  Wood,  57  Barb., 
471;  Moore  v.  Executors  of  Moore,  Coxe  [N.  J.],  363.)  A 
condition  precedent  depending  for  its  perfoimance  on  the 
party  who  sets  up  non-performance,  is  no  defense.  (Benja> 
mm  on  Sales  [2d  ed.J,  453.) 
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Geoi'ge  8.  Hamlin^  for  respondents.  The  written  contract 
neither  expresses  nor  implies  a  trust,  nor  does  it  impose  an 
obligation  to  sell  the  stock.  {Lorillard  v.  Silver^  36  N.  Y., 
689;  Wemple  v.  Stewart,  22  Barb.,  154,  160;  Moffat  v. 
Lauriey  15  Com.  Bench  Rep.,  682,  593.)  The  contract 
clearly  discloses  an  absolute  sale.  (Z,€nt  v.  Hodgman,  15 
Barb.,  274.)  The  only  right  acquii-ed  by  the  plaintiflT  under 
the  contract  was  a  right  €o  share  in  the  proceeds  of  the 
stock  over  $3,000,  contingent  upon  a  sale  for  moro  than  that 
sum.  Such  a  sale  was  a  condition  precedent  to  any  right  or 
interest  on  the  part  of  the  plaintiff.  {Lorillard  v.  JSilver,  36 
N.  Y.,  578;  Wright,  Assignee,  v.  Wood,  57  Barb.,  471,  474; 
Chzlds  V.  Smith,  46  N.  Y.,  34;  Moffat  v.  Laurie,  15  Com. 
Bench  Eep.,  582.)  Even  if  a  trust  could  be  established,  it 
would  not  avail  the  plaintiff.  (3  Transcripts  of  Appeals, 
145,  147.) 

Danforth,  J.  Two  instruments  similar  in  form  lie  at  the 
bottom  of  this  controversy.     They  are  in  these  words : 

**  Received  of  J.  W.  Jones  by  agreement,  one  thousand 
shares  of  St.  Joe  Lead  Stock  for  which  I  have  paid  him 
$3,000.  The  understanding  is  that  I  am  to  give  said  Jones 
one-half  of  whatever  price  the  same  is  sold  for,  when  sold 
over  and  above  that  sum. 

"  Dated  New  York,  June  19,  1866. 

"E.  ROCKWELL." 

This  is  one ;  the  other  is  dated  June  29.  The  plaintiff 
claims  that  they  express  or  imply  a  trust.  The  defendant 
denies  this,  and  by  his  answer  alleges  that  they  were  exe- 
cuted in  purauance  of  a  contract  by  which  the  plaintiff  **  sold 
to  said  E.  Rockwell,  two  thousand  shares  of  stock  for  the 
price  mentioned  in  said  receipts,  to  wit :  For  each  one 
thousand  shares  i-espectively,  the  sum  of  $3,000,  and  one- 
half  of  whatever  price  the  same  should  be  sold  for,  when 
sold  over  and  above  that  sum,"  and  the  finding  of  the  trial 
court  sustained  this  view  of  defendant.  There  is  evidence 
upon  which  the  finding  may  stand  and  the  only  substantial 
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question  upon  this  appeal  is  whether  the  plaintiff  is  entitled 
to  have  a  sale  of  the  stock  made  by  the  defendant  The 
aiLswer  mujst  be  found  in  the  written  agreements  interpreted 
in  the  liglit  of  the  cardinal  rule  that  a  writing  contains  all  that 
may  fairly  be  implied  from  it.  {Potter  v.  The  Ontario  and 
Livingston  Mutual  Ins.  Oo,,  5  Hill,  147;  Booth  et  aL  v.  C.  R. 
Mill,  74  N.  Y.,  15.)  And  thus  read,  I  think  it  imports  an 
obligation  to  sell,  the  performance  of  which  the  plaintiff  may 
enforce.  The  first  clause  recites  two  facts,  both  past  trans- 
actions: 1st.  That  Rockwell  has  received  of  Jones  1,000 
shares  of  stock;  and  2nd.  That  Rockwell  has  paid  him 
therefor  $3,000.  That  something  more  was  intended  than 
a  simple  statement  or  declai^atioUjand  that  the  transaction 
which  preceded  and  led  to  it,  included  mora  elements  than  a 
delivery  and  receipt  of  stock  and  payment  therefor  is  evident 
from  the  words  '*  by  agreement,"  meaning  through  or  in 
consequence  of  an  agreement.  The  stock  or  money  then  was 
not  the  only  consideration  upon  which  the  parties  acted  ;  there 
was  in  addition  an  agreement,  moving  the  one  party  to  pay 
the  money,  and  the  other  to  deliver  the  stock.  If,  however, 
there  was  nothing  more,  it  would  appear  that  the  agreement 
embraced  just  that  transaction  and  the  paper  would  stand  as 
the  record  of  its  fulfillment.  But  in  the  second  clause  we 
find  what  the  agreement  really  wiis.  The  words  are  those 
of  Rockwell,  an  express  agreement  on  his  part,  he  having 
signed  the  paper,  and  an  implied  agreement  on  Jones'  pait, 
from  his  acceptance  of  the  money  and  the  written  instrument 
It  thus  expresses  the  mind  of  the  parties :  **  The  under- 
standing  "  (that  is  the  agreement)  ^'  is  that  I  am  to  give  said 
Jones  one-half  of  whatever  price  the  same  is  sold  for,  when 
sold  over  and  above  that  sum."  Now  here  we  have  a  promise 
not  voluntary  as  of  something  thrown  in,  but  forming  part 
of  the  consideration  on  which  Jones  delivered  or  pailed  with 
the  stock.  It  Avas  an  inducement  to  the  trade,  as  much  so 
as  the  promise  to  pay,  or  the  payment  of  the  $3,000.  A 
further  promise  to  pay  Jones  the  one-half  of  whatever  price 
the  stock  is  sold  for  over  and  above  $3,000.     So  much  i? 
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plain  enough  and  this  constmction  accords  with  the  argu- 
ment of  the  learned  counsel  for  the  respondent,  as  stated 
upon  his  printed  points.  He  s:iys :  **  It  acknowledges  the 
receipt  of  the  stock  and  then  stiitos  the  price  paid  and  to  be 
paid  for  it."  There  is  then  no  intention  of  a  gift,  but  the 
expression  of  a  i)romise  upon  good  consideration.  The  time 
of  performance  is  stated.  It  is  **  when  "  or  at  the  time  that 
the  stock  is  sold.  It  does  not  in  words  say  that  the  stock 
shall  be  sold,  but  as  Jones  can  have  the  price  or  consideration 
of  his  transfer  from  no  other  source,  it  seems  manifest  that 
both  parties  undei*stand  that  the  event  should  at  some  time 
happen.  {Telegraphy  etc.,  Co.  v.  McLean^  8  L.  R.  Chy.  [App. 
Cases],  658;  Mclrdtjre  v.  Belcher,  14  C.  B.  Reports  [X.  S.], 
654.)  Thus  only  could  the  price  be  ascertained.  One  contin- 
gency was  clearly  in  the  minds  of  the  parties,  the  possibility 
of  a  sale  at  a  price  above  $3,000.  Until  that  came  to  pass 
Jones  could  have  no  intei*est  in  a  sale,  aud  whether  a  sale 
should  be  made  prior  to  that  time  was  optional  with  Rock- 
well. It  is  urged  by  the  respondent  that  it  was  also  for 
Rockwell  alone  to  determine  at  what  time  after  that  event 
happened,  he  should  sell ;  that  the  exclusive  right  of  prop- 
erty was  in  him,  to  be  enjoyed  according  to  his  notions  of 
his  own  interest  or  duty  ;  that  Jones  trusted  to  his  judgment 
and  discretion,  and  so  long  as  he  might  exercise  it,  could  not 
interfere.  It  might  be  conceded  that  this  inability  on  the 
part  of  Jones  continued  during  the  life  of  Rockwell,  so  that, 
if  at  any  time,  the  stock  went  up  Rockwell  might  thuik  it 
would  go  higher  and  prefer  to  wait ;  that  he  might  do  so,  and 
that  Jones  took  this  risk. 

It  is  not  necessary  to  determine  the  soundness  of  this  con- 
.tention,  for  Rockwell  is  now  dead,  and  the  property  unsold 
and  because  it  is  no  longer  in  his  power  to  comply  with  the 
terms  of  his  agreement  and  bring  about  the  event,  on  the 
happening  of  which  his  promise  was  to  be  performed,  is  the 
plaintiff  to  lose  the  consideration  for  which  he  barg:iined,  or 
the  fruition  of  it  be  postponed  until  the  representatives  of 
Rockwell  may  in  the  course  of  administration  deem  it  proper,' 
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or  find  it  necessaiy  to  make  a  sale  7  or,  that  not  occurring 
until  the  heirs  or  distributees  of  EockwelFs  estate  find  it  for 
their  interest  or  pleasure  to  dispose  of  the  stock  and  so  fix 
a  price  ?  This  would  be  unreasonable  and  might  render  it 
impossiI>le  for  the  plaintiff  to  avail  himself  of  the  advantage 
for  which  he  contracted. 

The  cases  cited  by  the  respondent  are  not  in  conflict  with 
this  conclusion.  Lorillard  v.  Silver  (36  N.  Y.,  579),  turned 
upon  the  question  whether  the  defendant  was  bound  to 
accept  an  offer  for  the  property  there  involved  ;  it  was  held 
he  was  not,  and  the  ground  upon  which  our  judgment  in  the 
present  case  rests  would  lead  to  the  same  conclusion  had  the 
plaintiff  come  into  court  relying  on  a  similar  fact.  In  Wem- 
pie  V.  Stewart  (22  Barb.,  154),  and  Moffatt  v.  Laurie (15  Com. 
Bench,  583),  it  was  clearly  optional  with  the  party  sought  to 
be  charged  to  have  the  event  happen  or  not  on  which  the 
liability  depended  ;  therefore  it  miglit  never  hapi)cn.  In  the 
case  before  us,  the  undertaking  in  effect  is  that  it  shall  happen^ 
So  far  as  the  plaintiff  seeks  to  recover,  or  have  an  account  of 
dividends  or  other  income  received  by  the  defendant,  from 
or  on  account  of  the  stock,  he  must  fail.  The  contract  does 
nofcover  them.  It  appeal's  however  that  by  the  plaintiff's 
consent,  a  certain  quantity  of  the  stock  was  exchanged  for 
bonds  of  the  same  company,  Rockwell  paying  therefor  $600 
of  his  own  money.  This  money,  in  addition  to  the  $6,000, 
should  be  restored  to  him  from  the  avails  of  the  stock  and 
bonds  when  sold,  and  the  bonds  stand  in  place  of  the  stock  for 
which  they  were  received. 

The  judgment  of  General  and  Special  Terms  should  be 
reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event. 

All  concur,  except  Church,  Ch.  J.,  not  voting. 

Judgment  reversed. 
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The  Erie  Couxtt  Savings  Bajtk  v.  Elizabeth  Roop,  as 
Executrix,  etc.,  ct  al.,  Appellants,  and  Josiah  P.  Cook 
et  al.,  Respondents. 

H.  II,  conveyed  certain  pi-emisea  to  R.,  who  conveyed  them  to  the  wife  of 
the  foi-rncr ;  to  scciii-e  a  loan  made  to  H.  R.  of  §4,rJ00  he  and  his  wife 
executed  their  bond  with  a  mortg'agfe  upon  the  premises;  subsequently 
she  conveyed  an  imdivitled  half  of  the  premises  to  S.,  who  conveyed  it 
to  II.  R.  The  latter  procured  a  loan  of  $3,000,  for  which  he  gave  his 
intlividiial  bond,  secured  by  mortgage  upon  the  whole  premises,  exe- 
cuted by  him  and  liis  wife.  Of  this  sum  sufficient  was  taken  to  discharge 
the  prior  moi-t^^'-age  ;  the  interest  upon  which  had  been  paid  by  H.  R. 
until  its  discharge ;  and  he  also  paid  the  Interest  uixm  the  new  mortgage 
up  to  the  time  of  his  death.  His  wife  never  recognized  the  loan  for 
which  it  was  given  as  made  for  her  benefit,  but  always  claimed  U  waa  to 
her  husband,  to  be  paid  as  between  them  out  of  his  half  of  the  premises. 
H.  R.  died  leaving  a  will,  by  which  his  wife  and  W.  were  appointed  exeo- 
utoi-s,  with  power  to  sell  real  estate.  Mra.  II.  R.  subsequently  borrowed 
of  M.  §4,000,  giving  her  bond,  secured  by  mortgage  upon  her  undivided 
half  of  the  i^remises.  Cei'tain  judgments,  also,  were  recovered  against 
her,  and  executions  were  issued  thereon,  under  which  her  half  was  sold 
to  C.  and  S.,  who  received  the  sheriff 'a  deed ;  they  also  bid  off  the 
same  on  foreclosiu^  of  the  mortgage  so  given  by  her.  The  executors  of 
the  will  of  H.  R.  conveyed  hia  undivided  half  to  T.  In  a  contest  as  to 
8ui*|ilus  monc^ys  arising  on  Siile  under  judgment  of  foreclosure  of  the 
{8,000  mortgage,  he!d^  that  as  the  facts  showed  that  the  moKgage  ^>e- 
closed  was  given  to  secure  a  debt  of  H.  R.,  his  wife,  as  to  her  undivided 
half  of  the  premises,  standing  simply  as  a  surety  for  him,  as  between 
them,  his  half  was  in  equity  primanly  liable  to  p*iy  the  debt ;  and  she 
would  have  1>een  entitled  to  any  surx^lus  to  the  extent  of  the  value  of  her 
undiWiled  half;  that  under  the  mortgage  executed  by  her,  the  mort- 
gagee took  the  position  and  acquired  the  rights  Mra,  H.  R,  had  at  the 
time  she  executed  it,  to  which  C.  and  S.  by  their  purchase  succeeded, 
and  so  were  entitled  to  the  surplus. 

Also,  held,  that  the  rights  so  acquired  by  the  mortgagee  and  by  C.  and 
S.,.were  not  affected  by  any  acts  or  agreements  on  the  part  of  Mra. 
H.  R.  to  which  they  did  not  assent. 

(Submitted  March  5,  1880;  decided  April  6,  1880.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supe- 
rior Coui-t  of  the  city  of  Buffalo,  affinning  a  judgment 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  foreclose  a  mortgage.  It  was 
referred  to  a  referee  to  determine  the  maimer  m  which  the 
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mortgaged  premises  should  be  sold,  and  the  equities  and 
priorities  of  the  several  defendants  as  between  themselves. 
Upon  the  report  of  the  referee  judgment  was  entered, 
directing  a  sale  of  the  premises,  and  adjudging  the  defend- 
ants Cook  and  Sweet  to  be  entitled  to  any  surplus  up  to 
one-half  the  aggregate  amount  bid. 

The  facts  appear  sufficiently  in  the  opinion. 

3f.  A.  Whitney^  for  appellant.  As  between  Mrs.  Roop 
and.  the  ctitatc  of  her  husband,  the  undivided  half  of  the 
mortgaged  premises  owned  by  her  should,  in  equity,  be 
charged  with  one-half  of  the  mortgage  debt  to  the  plaintiff. 
{DichhhRony,  Codwise,  1  Sandf.  Chy.,  214;  McVey  y.  Can- 
trelly  0  Ilim,  528;  Gardner  v.  Gardner,  22  .Wend.,  526; 
7  Paige,  112;  CraftsY. Molt,  4X.  Y.,  604;  IlayesY.  Ward, 
4  Johns.  Chy.,  123;  Matthews  v.  Aikin,  1  Com.,  595;  Cory 
V.  Leonard,  56  N.  Y.,  494;  Ilalsey  v.  Reed,  9  Paige,  446; 
Johnson  v.  Zinh,  51  N..Y.,  333;  Thomas  on  M9rt gages,  94; 
PaUerson  v.  Blrdsall,  6  Hun,  632;  64  N.  Y.,  294,)  The 
purchase  by  defendants  Sweet  and  Cook,  being  under  the 
several  executions  and  the  I^Icycr  foreclosure,  was  subject  to 
th%lien  of  the  plaintiff's  mortgage.  (1  Hilliard  h\\  Mort., 
366;  Mathews  v.  Aikin,  1  Com.,  595;  Williams  v.  lliorn, 
11  Paige,  459;  Gill  v.  Lyon,  1  Johns.  Chy.,  447.;  Brewer 
V.  Staj^le,  3  Sandf.  Chy.,  579;  Gilbei^t  v.  Averill,  15  Barb.,  20, 
and  cases  cited;  Thomas  on  Mort.,  91,  92,  93;  2\'ce  v. 
Croiiin,  2  Johns.  Chy.,  125;  McKiiistry  v.  Curtis,  10  Paige, 
503;  liiisselly.  Allen,  10  id.,  249;  Vanderke7np  v.  SheUon, 
11  id.,  28;  Weaver  v.  Toogood,  1  Barl).,  238  ;  Ilart  v.  Wavr 
die,  50  N.  Y.,  381;  Kellog  v.  Rand,  11  Paige,  60;  LaFarge 
Fire  Ins.  Co.  v.  Bell,  22  Barb.,  67;  HaUey  v.  Reed,  9  Paige, 
446;  DauchyY.  Bennett,  7  How.,  375;  Cherry  y.  Monro,  2 
Barb.  Chy.,  618;  ShadboU  v.  Bassett,  1  Lans.,  121.)  There 
was  no  estoppel  on  their  behalf  growing  out  of  the  provisions 
in  the  deed  to  Emily  Thayer  of  June  2,  1877.  {Baker  v. 
Tlie  Union  M.  Life  Ins.  Co.,  43  N.  Y.,  289;  Dezelly.  Odell, 
3  Hill,  219;  PierpoTd  v.  Barnard,  5  Barb.,  264;  Jackson  v. 
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Brinckerhoff,  3  Johns.  Cas.,  101 ;  Bi^ard  v.  VirgiidoL  Goal 
Co.,  93  U.  S.  [3  Otto],  326;  JeweU  v.  Mmer,  10  N.  Y., 
402;  Ackleyy,Daggert,  33  Barb.,  176;  Malony  y.  Horan^ 
12  Abb.  U.  S.,  289.)  The  referee  erred  in  deciding  as  mat- 
ter of  law  that  the  alleged  error  in  the  deed  to  Emily  Thaj'er 
cannot  be  corrected,  as  against  the  defendants  Cook  and 
Sweet,  and  that  such  error  is  a  mistake  of  law,  and  not 
of  fact  {Maker  v.  Hibernian  Ins.  Co.,  67  N.  Y.,  283; 
Pitcher  V.  Hennessey^  43  id.,  415;  Bush  v.  Hioks,  60  id., 
298.) 

27.  C.  Day,  for  respondents.  Mrs.  Eoop,  as  to  her  undi- 
vided half  of  the  mortgaged  premises,  stands  in  the  relation 
of  a  surety  for  her  husband,  and  the  bank  is  chargeable  with 
knowledge  of  that  fact  from  the  time  it  made  the  loan 
to  him.  (Smith  v.  Townsend,  45  N.  Y.  479;  Gahn  v. 
JNeimcewicz,  11  Wend.,  312;  Fitch  v.  Cotheal,  2  Sandf  Chy., 
29;  Loomer  v.  Wheeluoright,  2  id.,  135;  Van  Ho)*n  v.  Ever- 
son,  13  Barb.,  526;  Jfeimcemcz^s  Exrs.  v.  Gahn,  3  Paige, 
614,  652;  Vartiev.  Underwood,  18  Barb.,  561.)  The  rights 
of  the  parties  herein,  are  to  be  determined  as  they  existed 
between  the  bank,  Roop  and  his  wife  at  the  time  when  the 
bond  and  mortgage  were  first  given.  {Greene  v.  Wannick, 
64  N.  Y.,  220;  Crane  v.  Tui-rier,  67  id.,  437;  Davis  y. 
Peckstein,  69  id.,  440;  Gahn  v.  Jfeimcewicz,  11  Wend.  E., 
312;  Looniery.  Wheeltvright,  3  Sand.  C.  R.,  135.)  Whether 
there  was  a  mistake  or  not  in  the  deed  of  Emily  Thayer 
the  court  w^ill  not  interfere  as  against  Cook  and  Sweet  (1 
Story's  Eq.  Jur.,  §  165;  Casler  v.  Selts,  6  Hun,  659;  Cady 
V.  Potter,  Exrs.,  etc.,  55  Barb.,  463;  Barnes  v.  Camack  and 
Wife,  i  id.,  392;  Blair  v.  Wait,  69  N.  Y.,  113,  116; 
Mead  v.  Westc/iester  Fire  Ins.  Co.,  64  id.,  453.)  The 
referee  properly  excluded  the  books  oflered  in  evidence  by 
Whitney  and  Mrs.  Thayer.  {Case  v.  Potter,  8  John.  R.,  212; 
Vosburg  V.  Thayer,  12  John.,  461:  Maine  v.  Harper,  4 
Allen  [Mass.  R.],  115;  Low  r.  Payne,  4:  Corns.,  247;  Irvine 
y.  Wartendyke,  E.  D.  Smith,  374.) 
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Eabl,  J.  This  is  an  action  for  the  foreclosure  of  a  mort- 
gage which  has  proceeded  to  judgment  and  a  sale,  and  the 
present  controversy  is  between  the  defendants  Whitney  and 
Thayer  on  the  one  side,  and  the  defendants  Cook  and  Sweet 
on  the  other,  as  to  the  distribution  of  surplus  proceeds.  The 
most  material  facts  gi^nng  rise  to  the  controyersy  are  these : 
On  June  30,  1860,  Henry  Koop,  the  testator,  being  then  the 
sole  owner  of  the  mortgaged  premises,  conveyed  them  by 
quit-claim  deed  to  one  Bussell,  and  on  the  second  day  of 
July  thereafter,  Eussell  conveyed  them  by  quit^jlaim  deed 
to  Elizabeth  Boop,  the  wife  of  Henry.  The  consideration 
of  these  conveyances  does  not  appear.  On  the  sixth  day  of 
August  thereafter,  a  written  application  signed  '*  Elizabeth 
Boop  by  H.  Boop,"  was  -made  to  the  Buffalo  Savings  Bank 
for  a  loan  of  $6,000,  to  be  secured  by  a  bond  and  a  mortgage 
upon  these  premises,  and  the  bank  consented  to  loan  upon 
such  application  $4,500.  On  the  twenty-third  day  of  August, 
Henry  and  Elizabeth  executed  to  the  bank  a  bond  for  that 
sum,  and,  as  collateral  thereto,  a  mortgage  upon  these  premi- 
ses. There  is  no  evidence  showing  what  use  was  made  of 
this  money,  or  that  any  of  it  inured  in  any  way  to  the  benefit 
of  Mrs.  Boop.  Attached  to  the  mortgage  was  a  certificate 
signed  by  the  bank's  attorneys,  as  follows:  ^'Mr.  Henry 
Boop  has  furnished  security  to  the  Bu£blo  Savuigs  Bank, 
for  a  loan  of  $4,500,  by  bond  and  mortgage,  dated  August 
23,  1860,  on  the  premises  sp<ecified  in  his  application  ; ''  and 
also  a  receipt  signed  by  Mr.  Boop  that  he  had  received 
the  sum  mentioned  in  the  certificate  upon  the  loan  men- 
tioned. The  certificate  and  receipt  were  both  dated  August 
twenty-eight — probably  the  day  on  which  the  money  was 
paid  to  Mr.  Boop — and  they  tend  strongly  to  show  that 
the  loan  was  to  him.  On  the  5th  day  of  September,  1867, 
Mrs.  Boop  conveyed  an  undivided  half  of  the  premises  to 
one  Sherman,  who,  on  the  next  day,  conveyed  the  same  to 
Mr.  Boop.  On  the  19th  day  of  November.  1872,  Mr.  Boop 
borrowed  of  the  plaintiff  $8,000,  and  executed  to  it  his 
individual  bond  for  the  same,  and,  as  collateral  to  the  bond. 
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he  and  his  wife  executed  the  mortgage  foreclosed  in  this 
action  upon  the  whole  of  these  premises.  Of  this  sum  suffi- 
cient was  taken  to  discharge  the  prior  mortgage  above  men- 
tioned, and  the  balance  wns  paid  to  Mr.  Hoop ;  and  what 
he  did  with  that  does  not  lippear.  Mr.  Hoop  paid  the 
interest  upon  the  prior  mortgage  until  it  was  discharged, 
and  upon  the  last  mortgage  to  the  time  of  his  death.  It 
appears  that  Mi*s.  Boop  was  reluctant  to  execute  the  last 
mortgage,  and  Mr.  Hoop  procured  her  brother,  one  Sher- 
wood, to  negotiate  between  them  in  reference  to  giving  the 
mortgage.  According  to  his  evidence,  Mr.  Roop  claimed 
to  him  that  he  had  furnished  more  money  for  his  wife  for 
her  pmposes  than  he  could  well  carry,  and  he  wished  her  to 
join  with  him  in  a  mortgage  to  raise  money  and  to  pay 
back  the  amount  he  had  advanced  for  her.  Sherwood  called 
upon  Mrs.  Roop,  and  stated  to  her  what  Mr.  Roop  had  said, 
and  she  said  *'  all  right,"  and  that  she  would  talk  the  matter 
over  with  Mr.  Roop.  She  afterward  told  Sherwood  that 
she  had  carried  out  the  arrangement  for  this  mortgage,  and 
that  her  husband  had  had  the  money.  Aside  from  what 
may  be  claimed  from  this  evidence  of  Sherwood,  there  was 
no  evidence  that  Mrs.  Roop  owed  her  husband  anything,  or 
that  he  had  ever  advanced  anything  for  her,  or  that  she  was 
carrying  on  any  business  or  using  any  money  on  her  own 
account ;  and  considering  the  fact  that  the  bond  for  this 
loan  was  executed  by  Mr.  Roop  alone,  and  considering  also 
the  relations  existing  between  them,  and  all  the  other  circum* 
stances,  as  well  as  the  uncerbiin  meaning  of  the  admissions 
of  Mrs.  Koop  to  Sherwood,  it  would  not  be  a  proper  infer- 
ence from  this  evidence  that  this  loan  was  in  any  way  for 
the  benefit  of  Mi^  Roop.  She  never  afterward,  prior  to 
this  controversy,  recognized  the  loan  as  in  any  way  for  her 
benefit,  but  always  claimed  that  the  loan  was  to  her  husband, 
to  be  paid,  as  between  him  and  her,  out  of  his  half  of  the 
real  estate.  If  it  can  be  said  that  this  evidence  of  Sherwood 
raised  any  doubt  or  conflict  as  to  the  purpose  of  this  mort- 
gage aad  the  use  of  the  money  obtamed  thereby,  we  must 
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assume,  for  the  purpose  of  upholding  the  judgment,  that  the 
referee  settled  such  doubt  and  conflict  in  favor  of  the  re- 
spondents. 

Mr.  Roop  died  in.  March,  1874,  leaving  a  will,  in  which 
Mi's.  Roop  and  the  fippcllant  Whitney  were  apjiointcd  execu- 
tors, with  power  to  sell  real  estate.  In  July,  1875,  Mrs. 
Roop  borrowed  of  one  Meyer  $4,000,  to  secure  which  she 
executed  her  bond  and  a  mortgage,  as  collateral  thereto, 
upon  her  undivided  half  of  these  pi'emises.  In  November, 
1875,  and  in  January  and  February,  1876,  certain  judgments 
were  recovered  and  docketed  against  Mrs,  Roop.  Execu- 
tions were  issued  upon  such  judgments  to  the  sheriflTof  Erie 
county,  and  in  July,  1876,  he  sold  Mrs.  Roop's  undivided 
half  of  the  premises  to  the  rcsi)ondents  Cook  and  Sweety  and 
executed  to  them  a  certificate  of  such  sale,  which  stated  that 
they  would  be  entitled  to  a  deed  October  20,  1877.  In 
Jul}',  1876,  subsequent  to  the  sheriff's  sale,  this  suit  was 
commoiKcd  to  foreclose  plaintiff's  moilgage.  In  the  spring 
of  1877,  Meyer  commenced  the  foreclosure  of  his  mortgage, 
making  Cook  and  Sweet  parties,  obtained  judgment  of  fore- 
closure, and  the  premises  were  advertised  for  Siile  on  the 
thirtieth  day  of  May.  Appellants  Cook  and  Sweet  attended 
on  that  day  to  protect  their  interests  under  the  sheriff's  cer- 
tificate. The  Side  waa  adjourned  to  June  seventh ;  and 
before  that  day,"  Cook  and  Sweet  had  given  to  Moyei-'s 
attorney  their  check  for  the  amount  of  the  mortgage,  interest 
and  costs,  for  the  purpose  of  obtaining  an  assignment  thereof, 
BO  that  they  could  control  the  side.  On  the  seventh  day  of 
June  they  appeared  at  the  place  of  sale,  and  not  having 
received  the  sissignment,  they  bid  off  the  mortgaged  premises 
and  obtained  the  sheriff's  deed  of  the  same.  They  claim 
this  surplus  money  by  virtue  of  this  deed  and  their  pur- 
chase under  the  judgments.  Mrs.  Emily  Thayer  bases  her 
claim  in  reference  to  the  surplus  upon  facts  now  to  be  stated. 
On  the  4th  day  of  June,  1877,  Mre.  Roop  and  Whitney,  as 
executors  of  the  will  of  Henry  Roop,  executed  a  deed  of  the 
imdivided  half  of  these  premises  to  the  appellant  Thayer. 
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In  that  deed  it  was  provided  that  the  premises  conveyed 
were  subject  to  the  whole  of  the  plaintiflf's  mortgage,  which 
the  grantee  assumed  to  pay.  Whitney  and  Mi-s.  Thayer 
claim,  and  gave  evidence  tending  to  show,  that  this  provision 
in  the  deed  was  inserted  by  mistake,  as  it  was  the  agreement 
and  intention  of  the  parties  that  the  grantee  should  assume 
and  pay  only  one-half  of  plaintiff's  mortgage  as  a  part  of  the  • 
consideration,  and  that,  therefore,  another  deed  was  executed 
and  delivered  to  Mi*s.  Thayer  on  the  17th  day  of  July,  1877, 
to  correct  the  mistake  and  take  the  place  of  the  former  deed, 
in  which  the  grantee  assumed  to  pay  only  one-lmlf  of  the 
mortgjige.  Standing  upon  these  deeds,  Mrs.  Thayer  claims 
that  Mrs.  Roop  did  not  execute  plaintiff's  mortgage  as 
surety  for  her  husband ;  that  that  mortgage  was  as  to  all 
parties  a  lien  upon  all  the  premises,  and  that  the  surplus 
should  be  divided  equally  between  her  and  Cook  and  Sweet. 
It  is  entirely  clear  that  this  mortgage,  the  foreclosure  of 
which  has  produced  this  surplus,  was  given  to  secure  the 
debt  of  Mr.  Eoop,  and  that  Mrs.  Eoop  was,  as  to  her  undi- 
vided half  of  the  land,  simply  a  surcty  for  him.  As  between 
them,  his  half  was  in  equity  primarily  liable  to  pay  the  debt: 
(Loomer  v.  Wheelwright^  3  Sand.  Ch.,  135;  Neimcewicz  v. 
Gahn,  3  Pai.,  614;  Vaviie  v.  Underwood,  18  Barb.,  561; 
Smith  V.  Tawnaend,  25  N.  Y.,  479;  The  Bank  of  Albion  v. 
Bums,  46  id.,  170.)  It  was  her  right  to  have  his  sliare  sold 
first,  if  enough  could  in  that  way  be  made  to  pay  the  debt, 
or  if  the  whole  were  sold  and  a  surplus  produced,  to  have 
the  surplus,  to  the  extent  of  the  value  of  her  undivided  half, 
paid  to  her.  After  the  execution  of  this  mortgage,  she  wtis 
in  precisely  the  same  position  that  she  would  have  been  if  it 
had  been  written  in  the  mortgage  that  as  to  her  half  of  the 
land  she  was  merely  surety  for  her  husband.  While  she  was 
in  this  position,  Cook  and  Sweet  puix;hased  at  the  sheriff's 
sale  under  the  judgments  against  Mrs.  Roop,  and  obtained 
the  sheriff's  certificate  of  sale.  They  thus  became  the  equi- 
table owners  of  all  her  interest  in  the  land,  and  could  as  such, 
if  they  had  no  other  title,  insist  that  the  undivided  half  of 
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the  land  which  belonged  to  Mr.  Koop  should  be  made  pri- 
marily liable  for  the  payment  of  the  mortgage.  But  their 
position  was  still  further  fortified  by  their  purchase  and  deed 
under  the  foreclosure  of  the  Meyer  mortgage.  Their  title 
under  that  deed  related  back  to  the  date  of  the  mortgage, 
July,  1875,  and  it  was  just  such  a  title  as  she  could  have 
given  them  if  at  that  date  she  had  by  deed  conveyed  to  them 
the  same  interest  and  estate  which  was  covei'ed  by  the  mort- 
gage. After  the  execution  of  the  moitgage,  she  could  not 
by  any  conveyance  or  agreement  with  any  person,  without 
the  consent  of  the  mortgagee  or  those  holding  under  him, 
diminish  or  alter  her  estate,  interest  or  right  in  the  land  mort- 
gaged— that  is,  she  could  not  charge  her  half  equally  with  the 
other  half  with  the  payment  of  the  debt,  as  if  she  were  one  of 
the  principal  debtora.  By  the  purchase  under  the  mortgage, 
Cook  and  Sweet  took  the  precise  position  which  Mrs.  Boop 
occupied  at  the  time  she  executed  the  mortgage,  and  they 
acquired  the  same  right  which  she  then  had  to  insist  that  the 
undivided  half  of  the  land  belonging  to  Mr.  Roop  should  be 
primarily  liable  to  pay  the  debt.  It  is  therefore  wholly  unim- 
portant to  take  any  notice  of  the  conveyances  executed  by 
Mrs.  Roop  to  Mrs.  Thayer,  or  to  consider  the  eflFcct  of  any 
of  the  transactions  of  Mrs.  Roop  ^with  Mrs.  Thayer  or  any 
other  pei-sons  subsequent  to  the  date  of  the  mortgage. 

This  suq^lus  was  produced  by  the  sale  of  the  whole  title 
to  the  premises,  which  took  place  in  March,  1878 ;  and  as 
it  was  less  than  one-half  of  the  proceeds  of  the  sale,  the  court 
below  committed  no  en^or  in  awarding  such  surplus  to  the 
resi)ondents  Cook  and  Sweet. 

The  judgment  should  be  affirmed,  with  costs,  against  the 
appellants. 

All  concur. 

Judgment  affirmed. 
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▲  ibrf dtore  of  the  fhmchifleB  of  a  corporatioiiy  xmleBB  there  be  special  pro-     nRTsSd 
vifiioa  by  statate»  can  only  be  enforced  by  the  eoyereign  power  to  which      ^^  ^** 
the  corporation  owes  its  life,  in  some  proceeding  instituted  in  behalf  of 
the  80vei*eignty. 

A  portion  of  the  stockholders  of  a  manufacturing  coTX)oration  cannot  main- 
tain an  action  to  dissolve  it;  nor  have  they>  in  the  absence  of  proof  of 
fraud*  mismanagement  or  wi-ong-doing  on  the  part  of  its  directors,  an 
absolute  right  to  have  a  receiver  of  its  property  appointed ;  and  this, 
although  the  corporation  be  utterly  insolvent:  it  is  at  least  discretionary 
with  the  coui*t. 

Under  the  provisions  of  the  statute  (I  R.  S.,  604,  $  4 ;  2  id.,  468,  {  88),  pro- 
viding that  a  coi*poration  shall  be  deemed  or  adjudged  to  be  dissolved, 
when  it  shall  have  remained  insolvent,  or  neglected  or  refused  to  pay 
its  notes  or  evidences  of  debt,  or  suspended  its  business  for  one  year,  a 
corporation  cannot  be  said  to  have  committed  an  act  of  insolvency,  or  to 
have  neglected  or  refused  to  pay  its  obligations,  because  its  demand 
notes  remain  outstanding  until  payment  has  been  demanded. 

It  seems,  that  a  manufiB.cturing  corporation  may  temporarily  lease  its  prop- 
erty to  some  person  who  will  continue  and  carry  on  its  business. 

It  however,  such  a  lease  is  unlawful,  it  does  not  give  a  portion  of  the 
stockholdei-s  a  standing  in  a  court  of  equity  to  ask  for  a  dissolution  of 
the'oorpoi-ation. 

In  an  action  brought  by  stockholders  of  a  manufacturing  corporation  among 
other  things  to  set  aside  a  mortgage  executed  by  it  upon  its  land  and  prop- 
erty, the  complaint  alleged  that  the  written  assent  of  two* thirds  of  the 
stockholders  was  not  first  obtained  and  filed  as  required  by  the  statute 
(chap.  517,  Laws  of  1867,  as  amended  by  by  chap.  481,  Laws  of  1871), 
and  that  it  was  not  given  for  a  valid  debt  of  the  company.  These  alle- 
gations were  denied  by  the  answer.  The  referee  found  that  the  mort- 
gage was  given  and  taken  in  good  faith,  and  that  the  company  received 
in  cash  the  whole  amount  secured.  Judgment  of  foreclosure  had  been 
obtained  ujKm.  the  mortgage.  There  was  no  proof  and  no  findhog,  or 
request  to  find,  as  to  the  assent.  Hdd,  that  it  was  to  be  presumed,  in 
the  absence  of  proof,  that  the  required  assent  was  obtained  and  filed ; 
also  that  it  was  for  the  plidntiff  to  prove  that  the  mortgage  was  neither 
given  to  secure  a  debt  of  the  company,  nor  that  the  money  obtained  was 
used  to  pay  debts ;  that  the  judgment  of  foreclosure,  unless  impeached, 
was  conclufflve  agsunst  the  corporation  and  its  stockholders  as  to  the 
validity  of  the  mortgage,  and  the  burden  of  impeaching  it  was  upon 
plaintiffs. 

(Aigoed  March  17, 1880 ;  decided  April  6, 1880.) 
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Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Coui-t,  in  the  fii*st  judicial  depai-tment,  affirming  a  judgment 
in  favor  of  defendants,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts  appear  sufficiently 
in  the  opinion. 

John  e7.  MacTdin^ior  appellants.  If  the  facts  proved  show 
a  surrender  in  fact,  a  dissolution  must  be  decreed.  {SUe  T. 
Bloom,  19  John.  R.,  474;  Potter  on  Coqi.,  %  686;  Angell 
&  Ames  on  Corp.,  §§  772,  773,  777,  778]  BrancU  v.  Bene- 
dict, 19  N.  T.,  93;  Oanal  Co.  v.  li.  R.  Co.,  4  Gill.  & 
Johnson  [Md.],  1,  5,  122;  Bnggs  v.  Penniman,  8  Cow., 
387;  Bank  of  Poughkeepsie  v.  Ibbotsaii,  24  W.  R.,  473; 
Kincaid  v.  Dwinelle,  59  N.  Y.,  549,  553;  Wtbster  v. 
Twmer,  12  Hun,  2G4;  2  R.  S.  [Edmonds'  ed.],  482;  1  id., 
560,  §  4;  Wilde  v.  Jenkins,  4  Paige,  481;  People  v.  Bank 
of  Hudson,  8  Cow.,  217;  Altomey-GeneixU  v.  BaiJc  of 
Niagara,  Hopk.,  454;  11  Paige,  126.)  The  relation  of 
trustee  and  cestui  qui  trust  exists  even  though  a  corporation 
is  not  dissolved,  so  that  the  court  may,  upon  general  grounds 
of  equity,  interfere  to  enforce  and  protect  the  rights  of  any 
one  interested  in  the  administration  of  the  trust.  {Brewer 
v.  Boston  Theatre  Co.,  104  Mass.,  378;  Maxvsini  v.  Goldth- 
wait,  34  Tex.,  135;  7  Am.  Rep.,  281;  Heath  v.  JErie  Co., 
8  Fletcher,  347;  Bodge  v.  Wolsey,  18  How.  [U.  S.],  321; 
Mott  V.  Pa.  B.  Co.,  2  Pa.,  1;  Manderson  v.  ComH  Bank, 
28  Penn.;  Beaman  v.  Btiford,  1  Sim.  [U.  S.],  550;  Much 
V.  Brinkerliead  R.  Co.,  5  De  Gex  &  S.,  562;  MoseJy  v. 
AlsUm,  1  Phil,  790;  Wood  v.  Draper,  24  Barb.,  187;  Rofh 
inson  v.  Smith,  3  Paige,  222;  Peabody  v.  Flint,  6 
Allen,  52;  Carpenter  v.  If.  Y.  and  II.  R.  Co.,  5  Abb., 
251;  Cross  v.  Sachept,  2  Bosw.,  617;  Prouty  v.  South 
R.  Co.,  4  N.  T.  [Supreme],  231;  Moalv's  note,  14  Eng., 
81-85.)  The  right  to  institute  the  proceedings  mider 
the  statute  is  not  restricted  to  the  attorney-general ;  a 
stockholder  may  sue..  (Act  of  1825,  p.  449;  1  R.  S.,  tit. 
5th,  p.  179;    2   id.,  art.  2,   p.   602;    5  Edmond's  edition 
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of  Stat,  537,  538;  1  id.,  R  S.,  §§  10,  11,  12,  p.  73; 
Mkklea  v.  Rochester  City  Bank,  11  Paige,  122,  12G;  Howe 
V.  Deuel,  43  Barb.,  505;  Ward  v.  Sea  Ins.  Go.,  7  Paige, 
294,)  These  rules  have  not  beou  changed  by  later  Icgisla- 
tion.  (Old  Code,  §  430;  Crittenden  \,  Nelson,  5  Cow.,  165; 
Van  Vliet  v.  Slaicson,  45  Barb.,  307  ;  Potter^s  Dwarris, 
275,  note  ;  1  Laws  of  1870,  421.)  As  between  the  paities 
to  the  notes,  they  were  due  at  the  dates  thereof,  aud  a  cause 
of  action  at  once  accrued.  ( Wheeler  v.  Waj-ner,  47  N.  Y., 
520;  Rowland  y.  Edmonds,  24  id.,  307.)  The  company, 
a  year  prior  to  the  bringing  of  the  action,  having  neglected 
or  refused  to  pay  its  notes,  was  insolvent  for  that  time. 
(Bump^s  Bankruptcy,  535,  595;  Ferry  y.  Bank  of  Central 
New  York,  15  How.  Pr.,  445,  452;  Galway  v.  J7.  S.  Steam 
Sugar  Refining  Co.,  21  id.,  313;  Brouwer  v.  Ilarbeck,  9  N. 
Y.,  589,  594.)  Plaintiffs  were  entitled  to  the  appointment 
of  a  receiver  upon  the  facts  found  by  the  referee.  (Code  of 
Procedure,  §  244,  sub.  417;  Bliss^  Code,  732,  note ;  Ilowe 
V.  Deuel,  43  Barb.,  503.)  The  transaction  with  Harvey  was 
ultima  vires,  illegal  and  fraudulent.  (E.  S.,  §  4,  tit.  4,  cliap.  18, 
part  1;  Robinson  y.  Bank  of  Attica,  21  N.  Y.,  406;  Butts 
v.  Wood,  37  id.,  317;  Verplanck  v.  The  Mercantile  Ins.  Co., 
1  Edw.  Chy.,  84;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y,, 
.68;  Moak's  note,  14  Eng.,  84,  85;  Carpenter  v.  Black 
Uawk  Mining  Co.,  65  N.  Y.,  43.)  Although  Bell  was  a 
party  to  the  transaction,  he  has  a  right  to  ask  the  protection 
of  the  court.  {Bissell  v.  Michigan  R.  R.  Co.,  22  N.  Y.,  273 
285,  289  ;  N  Y.  and  Oswego  R.  R.  Co.  v.  Van  Horn,  57 
id.,  473,  476;  IIulchinsY.  Hubbard,  34  id.,  24.)  Any  one  of 
the  stockholders,  whether  a  party  to  the  act  or  not,  may 
maintain  an  action  to  set  it  aside.  (Selden,  J.,  in  Bissell 
v.  Michigan  R.  R.,  22  N.  Y.,  273,  285;  Union  Bridge  Co. 
v.  Troy  R.  R.,  7  Laus.,  240.) 

Henry  P.  Wells,  for  corporation,  respondent.  An  involun- 
tary dissolution  of  a  corpoi-ation  can  only  be  had  at  suit  of  the 
attorney-general.     (2  K.  S.  [6th  ed.],  §  20,  p.  393;  Gilmany. 
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G-reenpoiiit  Sugar  Cb.,  4  Laua.,  482.)  Tho  power  of  the 
court  to  interfere  with  the  maiiagement  of  corporations  is 
purely  statutory.  {Robertson  v. liuilion,  UN.  Y.,  243,  252; 
Galzoaij  v.  U.  S.  Sugar  li.  Co.,  13  Abb.  Pr.,  211;  S.  G, 
36  Barb.,  256,  259;  Aiiy-Gen.  v.  IJiica  Ins.  Co.,  2  Johns. 
Ch.,  370;  Verplanck  v.  Mercantih  Ins.  Co.,  1  Edw.  Ch.,  84; 
Ferris  v.  Strong,  3  id.,  127;  Bangs  v.  McInJLosh,  23  Barb., 
598;  §  244,  Code;  City  of  Rocliester  y.  Branson,  41  How. 
Pr.,  78;  Oilman  v.  Greenpoint  Sugar  Co.,  4  Lans.,  482,  483; 
liarnsay  v.  Erie  R.  R.  Co.,  7  Abb.  Pr.  [N.  S.],  181;  52 
Barb.,  637;  36  How.  Pr.,  129;  Howe  v.  Deud,  43  Barb., 
504.) 

George  E.  Home,  for  respondent,  Haniey.  It  is  always 
admissi))Ie  to  show,  aliunde,  the  minutes,  what  occuiTed  at  the 
meetings  of  trustees  of  a  corporation  when  the  miuutes  omit 
any  part  of  the  occurrences.  {Moss  v.  AveriU,  10  N.  Y., 
450,  454;  Am.  Ins.  Co.  v.  Oakley,  9  Paige,  496;  Trustees  SL 
Mary^s  Church  v.  Cagger,  6  Barb.,  576.)  The  mere  fact 
that  Harney  was  a  trustee  does  not  render  the  mortgage 
illegal  or  void.  {Gulbertson  v.  Wabash  Nav.  Co.,  4  Mc- 
Lean, 544;  Moneypenny  v.  Hartland,  1  Car.  &  P.,  352.) 
Where  a  corporation  ha^  received  the  benefit  of,  and  has 
profited  by  a  contract,  alleged  to  have  been  vUra  vires,  neither, 
it  nor  any  of  its  members  can,  for  that  cause,  repudiate  the 
contract  on  their  part  and  have  i*elief  in  a  court  of  equity, 
(Story's  Equity  Juris.,  §  1546;  Union  Bridge  Co.  v.  Troy, 
etc.,  R.  R.  Co.,  7  Lans.,  240;  Parish  v.  Wheeler,  22  N.  Y., 
494;  Hodges  v.  N.  E.  Screw  Co.,  3  R.  L,  9;  Graham  y. 
Birkenhead,  6  Eng.  Law  &  Eq.,  132;  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.,  62;  Greenj)oint  Sugar  Co.  y.Whitney,  69 
id.,  328.) 

Earl,  J.  The  complaint  in  this  action  alleges  that  the 
New  York  and  Bosendale  Lime  and  Cement  Company  was  a 
corporation  organized  in  February,  1873,  under  the  general 
manufacturing  law  of  1848  and  the  acts  amendatory  thereof; 
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that  the  plaintiffs  were  stockholders  in  the  company ;  that 
the  company  owned  for  the  purpose  of  its  business,  in  Ulster 
county,  valuable  lands,  buildings  and  machinery ;   that  in 
January,  1874,  the  company  executed  to  the  defendant  Har- 
ney, who  was  then  a  trustee  of  the  company,  a  bond,  and, 
as  collateral  thereto,  a  mortgage  upon  its  land  and  property 
for  $20,000  ;  that  a  large  portion  of  the  sum  secured  by  the 
mortgage  was  for  an  alleged  debt  incurred  by  the  company 
on  account  of  an  illegal  an'd  fraudulent  purchase  from  him 
of  110  shares  of  the  capital  stock  of  the  company  for  more 
than  it  was  woilh  ;  that  two-thirds  of  the  stockholdei*s  did 
not  assent  to  the  giving  of  the  mortgage,  as  required  by  the 
statute  ;  that  the  business  of  the  company  had  been  unsuc- 
cessful  and  unremunerative,  while  exorbitant  salaries  were 
paid ;  that  a  lease  of  the  property  of  the  company  had  been 
made  by  its  officers  a  few  months  before  the  commencement 
of  the  action  for  a  small  rental,  and  that  the  company  had 
virtually  suspended  its  business  and  was  not  engaged  in  any 
active  business;  that  on  the  31st  day  October,  1876,  defend- 
ant Harney  commenced  an  action  to  foreclose  his  mortgage, 
and  in  November  thereafter  obtained  judgment  of  foreclos- 
ure;   that  defendant  Tompkins  was  the  president  of  the 
company,  and  that  on  the  23d  day  of  November,  1876,  he 
recovered  a  judgment  against  it  for  $33,699.45,  upon  notes 
which  are  referred  to,  and  it  is  alleged  that  the  judgment  was 
collusive,  illegal  and  void,  and  that  at  the  time  of  the  com- 
mencement of  the  action  upon  the  notes,  the  company  was 
insolvent  and  unable  to  pay  its  debts,  and  that  the  actions 
upon  the  mortgage  and  upon  the  notes  were  instituted  and 
prosecuted  for  the  purpose  of  divesting  the  company  of  its 
property  and  absorbing  the  proceeds  thereof,  and  wiping 
out  and  extinguishing  the  interests  of  the  plaintiffs  and  of 
such  other  stockholders  as  were  not  combining  and  con- 
federating with  Harney  and  Tompkins ;  and  the  plaintiffs 
demand  judgment  that  the  mortgage  and  judgment  of  fore- 
closure  and  the  lease  and  the  judgment  in  favor  of  Tompkins 
be  vacated  and  cancelled ;  that  the  trustees  and  officers  of 
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the  cornpiiny  account  for  their  mauagemeut  and  for  the  dis- 
position of  the  funds  and  property  of  the  company  ;  that 
tlie  company  and  its  officcra  be  restrained  from  exercising  any 
of  its  corporate  rights  or  franchises  ;  and  that  the  company 
be  dissolved,  and  that  a  I'eccivcr  of  its  property  be  appointed. 

The  defendants  api>eared  and  denied  all  tho  material  alle- 
gations of  the  complaint  upon  which  any  claim  for  relief  was 
based. 

The  cause  was  referred  to  a  referee,  and  he  decided  the 
same  against  the  plaintiffs.  There  was  no  proof  or  finding, 
and  there  was  no  claim  upon  the  argument  before  Uo,  thiit 
there  was  any  illegality  or  fraud  in  the  judgment  obtained 
by  Tompkins,  or  in  the  lease  which  was  executed  to  Hiram 
Snyder,  and  hence  they  need  no  further  notice. 

Tiie  mortgage  to  Harney  was  executed  to  him  in  pursu- 
ance of  a  resolution  adopted  at  a  regular  meeting  of  the 
directors,  and  it  was  signed  by  the  plaintiff  Bell,  who  was 
then  president  of  the  company.  The  referee  found,  upon 
evidence  entirely  sufficient,  that  the  mortgage  was  given  and 
taken  in  good  faith,  and  that  it  .was  free  from  any  fraud  ; 
that  tho  company  received  in  cash  the  entire  amount  of  the 
$20,000  secured  thereby  ;  and  that  it  was  intended  to  pro- 
mote the  interests  of  the  company,  and  that  such  interests 
were  not  injured  thereby.  There  was,  then,  no  ground  upon 
which  the  mortgage  could  be  impeached,  unle&s  it  be  upon 
the  ground  that  the  written  asseiit  of  stockholders  owning  at 
least  two-thirds  of  the  capital  stock  was  not  first  obtained 
and  filed  in  the  county  clcrk^s  office,  as  required  by  chapter 
517  of  the  Laws  of  18G7,  as  amended  by  chapter  481  of  the 
Laws  of  1871;  or  upon  the  ground  that  the  mortgage  was 
not  executed  **  to  secure  the  paj-ment  of  any  debt"  of  the 
company,  as  also  required  by  those  laws.  It  was  alleged  in 
the  complaint  that  the  requisite  Jissent  of  stockholders  was 
not  obtained  ;  but  such  allegation  was  denied  in  the  answer. 
There  was  no  proof  whatever  in  reference  to  it,  and  there 
was  no  finding  by  the  referee,  and  there  was  no  itjquest  of 
him  to  find  anything  in  reference  to  it.     It  must,  after  judg- 
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ment  of  foreclosure  has  been  regularly  obtained  upon  tho 
mortgage,  be  presumed,  in  the  absence  of  all  proof,  that 
tho  assent  was  obtained  and  filed.  The  judgment,  unless 
impeached  in  some  way,  is  conclusive  against  tho  corporation 
and  a\\  its  stockholders  as  to  the  validity  of  the  mortgage  ; 
and  if  the  plaintiffs  sought  to  impeach  it  on  the  ground  that 
the  mortg*ige  was  given  without  the  requisite  assent,  they 
should  have  proved  it.  The  burden  of  impeaching  the  mort- 
gage and  judgment  was  upon  tbcm.  For  the  same  reasons, 
irthe  plaintiffs  claimed  that  this  mortgage  was  not  given  to 
secure  the  payment  of  any  debts  of  the  company,  they  should 
have  proved  that  it  was  neither  given  to  Harney  to  secure 
any  debt  due  to  him,  nor  that  the  $20,000  was  used  to  pay 
debts  of  the  company  :  {OarperUer  v.  The  Black  Hawk  Gold 
Mining  Co.,  .65  N.  Y.,  43.)  Their  proof  did  not  go  to  this 
extent,  and  there  was  no  finding  or  request  to  find  that  it 
did.  Therefore,  without  determining  whether  these  plaintiffs 
were  so  situated  that  they  could  in  this  action  have  assailed 
this  mortgage  and  the  judgment,  if  it  had  been  found  that 
the  requisite  assent  had  not  l)een  given,  and  that  the  mort- 
gage had  not  been  executed  to  secure  the  paymeut  of  debts 
of  the  company,  we  are  of  opinion  that  no  error  was  com- 
mitted by  the  referee  in  denying  the  rehef  claimed  by  the 
plaintiff  in  reference  to  them. 

It  must  now  be  considered  whether  these  plaintiffs  as 
stockholders  can  maintain  this  action  for  the  dissolution  of 
the  corporation  and  the  appointment  of  a  receiver,  and  for 
thus  winding  up  the  affaii's  thereof. 

A  corporation  owes  its  life  to  the  sovereign  power,  and 
under  what  circumstances  it  shall  forfeit  or  be  deprived  of 
that  life,  depends  upon  the  same  power.  A  corporation  may 
be  dissolved  by  forfeiture  through  abuse  or  neglect  of  its 
franchises ;  but  such  forfeiture,  unless  there  be  special  pro- 
visions by  statute,  can  only  be  enforced  by  the  sovereign  in 
some  proceeding  instituted  in  its  behalf.  Here  there  is  no 
allegation  in  the  complaint  that  this  corporation  had  forfeited 
its  charter,  or  that  it  had  in  any  way  become  dissolved ;  but 
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a  poi-tiou  of  the  relief  prayed  is  that  it  be  dissolved  All 
the  stockholders  uniting  might  undoubtedly  surrender  the 
franchises  of  a  corporation  and  work  its  dissolution.  But 
can  a  poition  of  them  do  this,  in  the  absence  of  statutory 
authority  ?  There  is  no  statute  in  this  State  which  author- 
izes a  poitiou  of  the  stockholder  to  maintain  an  action  to  dis- 
solve  a  manufacturing  corporation,  and  I  know  of  no  decision 
holding  that  they  can.  The  statutes  (2  R.  S.,  467),  provide 
for  the  voluntary  dissolution  pf  corporations,  but  that  must 
be  upon  the  application  to  a  proper  court  **  of  the  dii-ectors, 
trustees  or  other  officers  having  the  management  of  the  con« 
cerns  "  of  the  coiporation,  but  not  upon  the  application  of 
a  portion  of  the  stockholders.  It  is  provided  in  refei'ence  to 
banking  and  insurance  corporations  which  shall  have  become 
insolvent  or  unable  to  pay  their  debts,  or  which  shall  have 
violated  their  charters,  that  they  may,  upon  application  to  a 
court  of  equity,  be  restrained  from  further  exercise  of  their 
corpomte  rights  and  franchises,  and  receiver  may  be  ap- 
pointed of  their  property ;  and  such  application  may  be 
made  by  the  Attorney-General  in  behalf  of  the  State  or  of 
any  creditor  or  stockholder :  (2  R.  S.,  465.)  But  this  is 
not  such  a  case.  It  is  further  provided  that  when  a  judg- 
ment shall  be  obtained  against  any  corporation,  and  an  exe- 
cution issued  thereon  shall  have  been  returned  unsatisfied,  a 
court  of  equity  may,  at  the  suit  of  the  judgment  creditor, 
sequestrate  the  property  of  such  corporation  and  appoint  a 
receiver :  (2  R.  S.,  463.)  But  this  remedy  is  confined  to 
the  judgment  creditor.  There  is  abundance  of  authority  for 
holding  that  there  is  no  general  power  in  a  court  of  equity 
for  sustaining  such  an  action  as  this  prosecuted  by  a  poition 
of  the  stockholders :  ( Verplanck  v.  Mercantile  Ins.  Go.^  1 
Edw.  Ch.,  84;  Galwey  v.  U,  8.  Sugar  Refining  Co,,  13 
Abb.  Pr.,  211;  S-  C,  36  Barb.,  256;  Ramsey  v.  The 
Erie  Railway  Co.,  7  Abb.  Pr.  [N.  S.],  156,  181;  Howe 
V.  Deael,  43  Barb.,  505;  Latimer  v.  Eddy,  46  id.,  61; 
Belmont  v.  The  Erie  Railway  Co.,  52  id.,  637,  665;  Oil- 
man V.  ITie  Oreenjpoint  Sugar  Co.^  4  Lans.,  483;   Wilmers* 
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doerffer  v.  Tlie  Lake  Ma}i<ypac  Imp.  Co.y  18  Hun,  387;  Tfie 
People  V.  The  Erie  Railway  Co.,  36  How.  Pr.,  129.)  It 
remains,  therefore,  only  to  enquii*e  whether  this  action  can 
be  maintained  nnder  section  38  (2  B.  S.,  463),  which  is  as 
follows  :  "  Whenever  any  incorporated  company  shall  have 
remained  insolvent  for  one  whole  year;  or  for  one  year 
shall  have  neglected  or  refused  to  pay  and  discharge  its  notes 
or  other  evidences  of  debt ;  or  for- one  year  shall  have  sus- 
pended the  ordinaiy  and  lawful  business  of  such  corporation ; 
it  shall  be  deemed  to  have  surrendered  the  rights,  privileges 
and  franchises  granted  by  any  act  of  incorporation,  or  acquired 
under  the  laws  of  this  State,  and  shall  be  adjudged  to  be  dis- 
solved ;  "  and  in  1  Revised  Statutes,  604,  section  4,  it  is  pro- 
vided that  in  the  same  cases  the  corporation  **  shall  be  deemed 
to  be  dissolved."  This  case  is  not  brought  within  these  sec- 
tions. There  is  no  allegation  in  the  complamt,  or  finding  by 
the  referee,  bringing  the  case  within  them#  While  the  referee 
found  that  the  company  was  insolvent  at  the  time  of  the  com- 
mencement of  the  action,  he  also  fomid,  upon  sufficient  evi- 
dence, that  it  had  not  been  insolvent  for  one  year  prior  thereto. 
Ho  also  found  that  it  had  not  for  one  year  neglected  or  refused 
to  pay  and  discharge  its  obligations  or  saspend  its  ordinary 
and  lawful  business  ;  and  such  finding  is  authorized  by  the 
evidence.  It  appears  that  the  Tompkins  judgment  was  recov- 
ered upon  certain  demand  notes  given  by  the  company  to  cer- 
tain of  the  stockholders  for  borrowed  money ;  but  it  does  not 
appear  that  payment  of  any  of  these  notes  had  been  demanded 
and  the  company  thus  put  in  default  more  than  two  months 
befoi^  the  commencement  of  this  action.^  A  corporation  can- 
not be  said  to  have  committed  an  act  of  bankruptcy  or  insol- 
vency, or  to  have  neglected  or  refused  to  pay  and  discharge 
its  obligations,  because  its  demand  notes  remain  outstanding 
and  unpaid,  until  payment  has  been  demanded.  The  coipora- 
tion  continued  to  carry  on  its  ordinary  business  mitil  March 
27,  1876  —  about  eight  months  before  the  commencement  of 
this  action — when  it  executed  the  lease  above  mentioned  for 
a  term  commencuig  April  first  of  that  year  and  ending  Feb- 
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ruary  first  of  the  next  year,  "  unless  sooner  surrendered."  as 
provided  in  the  lea.se.  The  leijsee  by  the  terms  of  the  Icaise 
was  to  carry  on  the  business  of  manufacturing  and  selling 
oemeut,  so  that  the  brand  of  the  company  would  be  kept 
before  the  public.  I  do  not  undci-stand  that  this  company 
could  not  lawfully  temporarily  lejise  its  property  to  some 
person  who  would  carry  on  its  business  when  it  could  not 
profitably  do  so.  But  whether  the  lease  was  lawful  or  not, 
it  did  not  give  the  plaintiffs  a  stiuiding  ina  couii;  of  equity  to 
ask  for  a  dissolution  of  the  corporation. 

There  is  no  finding  that  the  property  of  this  company  was 
not  sufficient  to  pay  all  its  debts.  It  was  simply  found  that 
it  was  insolvent,  and  that  may  mean  simply  an  inability  to 
pay  and  discharge  its  obligations  as  they  accrue  in  the  ordi- 
nary coui^seof  its  business  :  {IlazeUon  v.  Allen,  3  Allen,  114; 
Bromver  v.  Harhecky  9  N.  Y.,  589;  FeiTj/  v.  Bank  of  Cent. 
ifewYovk,  15  IIo\^  Pr.,  445.)  The  plaintiffs  gave  evidence 
tending  to  show  that  the  proi^erty  of  the  company  was  not 
equal  in  value  to  the  amount  of  its  debts  ;  and  the  defendants 
gave  evidence  tending  to  show  that  there  was  property  suffi- 
cient to  pay  all  the  debts  and  still  leave  the  capital  nearly  or 
quite  intact.  What  the  precise  truth  as  to  the  value  of  the 
property  was,  the  referee  did  not  determine  and  was  not 
requested  to  determine,  and  hence  we  do  not  know.  If  the 
plaintiffs*  claim  be  true,  that  there  was  not  property  sufficient 
to  pay  the  debts,  then  they  had  no  pecuniary  interest  in  prose- 
cuting this  action,  as  they  were  not  pei'sonally  liable  for  the 
debts ;  and  upon  that  ground  they  could  have  been  well 
turned  out  of  court.  If  the  defendants^  claim  as  to  the  value 
of  the  property  be  true,  then  certainly  thero  could  be  no 
reason  for  depriving  the  corporation  of  its  life  and  winding 
up  its  affairs.  If  the  plaintiffs  were  not  entitled  to  have  the 
corporation  dissolved,  then  they  could  nctt;  have  a  receiver 
appointed.  There  wjis  no  proof  of  any  fraud  or  mismanage-* 
ment  or  wrong-doingon  the  part  of  the  dii'ectors.  The  stsit- 
ute  (1  R.  S.,  601)  provides  that  upon  the  dissolution  of  any 
corporation,  unless  other  pei'sons  shall  be  appointed  by  the 
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Legislature  or  by  some  court  of  competent  authority,  the 
directors  shall  be  the  trustees  for  winding  up  its  aflairs.  If 
there  wei^e  no  other  objection  to  the  appointment  of  a  receiver, 
it  would  at  least  be  discretionary  with  the  court,  in  such  a 
case  as  this,  whether  it  would  appoint  a  receiver  or  leave  the 
affairs  of  the  company  in  the  hands  of  its  directors.  Assum- 
ing that  this  company  was  totally  insolvent,  so  that  it  could 
never  resume  its  ordinary  business,  the  plaintiffs  did  not,  in 
any  aspect  of  the  case,  have  an  absolute  right  to  a  receiven 
The  couii;  in  its  discretion  might  conclude  that  it  was  for  the 
interests  of  all  parties  to  permit  the  property  to  be  sold  under 
the  judgments,  or  to  be  managed  and  controlled  by  the 
directors. 

In  the  foregoing  discussion  I  have  not  referred  to  the  act 
(chap.  151,  of  the  Laws  of  1870),  **to  regulate  iDroceedings 
against  corporations  by  injunction  or  otherwise,"  because 
ooiT)orations  organized  under  the  general  manufacturing 
laws  of  the  State  are  expressly  excepted  from  the  operation 
of  that  act.  Neither  have  I  referred  to  subdivision  four  of  sec- 
tion 244  of  the  Code  of  Procedure,  which  provides  that  a  re- 
ceiver may  be  appointed  **  in  the  cases  provided  in  this  code, 
and  by  special  statutes,  when  a  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights."  *  Under  that  section  it  must 
always  be  discretionary  with  the  court  whether  a  receiver 
shall  be  appointed  or  not,  and  that  discretion  will  not  ordi- 
narily be  subject  to  review  in  this  court.  But  that  section 
does  not  touch  this  case,  as  there  is  no  provision  in  the 
Code,  or  by  any  special  statute,  for  a  receiver  in  such  a  case 
as  this. 

•  I  am,  therefore,  of  opinion  that  there  is  no  error  in  the 
record  before  us  which  calls  for  the  reversal  of  this  judg- 
ment, and  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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IsAAO  Knox  et  al.,  Appellants,  v.   Ezea  Baldwin, 
Respondent. 

It  seems^  that  where  a  manufacturing'  corporation  is  indebted  to  a  firm, 

one  member  of  which  is  a  trustee  of  the  corporation,  neither  the  mem- 
bers of  the  firm  jointly,  nor  the  other  members  to  whom  the  trustee  has 
transferi'ed  his  interest,  can  maintain  an  action  against  another  trustee 
under  the  provision  of  the  manufactuidng  act  (Laws  of  1848,  chap.  40* 
{  12),  making"  the  trustees  liable  for  the  debts  of  the  corporation  upon 
failui-e  to  file  an  annual  report ;  nor  can  they  hold  him  liable  as  stock- 
holder under  the  provision  of  said  act  (J  10),  making  stockholders  indi- 
vidually liable  for  the  debts  of  the  corporation,  until  the  whole  amount 
of  the  stock  is  paid  in  and  a  certificate  filed. 

The  ci-editor  trustee  being  equally  with  the  other  trustees  charged  with 
the  duty  of  seeing  to  it,  that  the  annual  report  is  made,  alpso  of  calling  in 
the  capital  stock  and  filing  the  certificate,  and  so  being  chargeable  with 
the  default,  he  cannot  alone  or  in  connection  wilh  his  associates,  nor  can 
his  aasignees,  pui*sue  a  i-emedy  which,  if  enforced,  would  enable  him  to 
profit  by  his  own  wrong  or  negligence. 

Where  a  liability  had  been  incurred  by  the  trustees  of  a  manufacturing  cor- 
poration for  a  failure  to  file  a  report  within  the  firat  year  of  the  organi- 
zation of  the  coiporation,  but  no  action  had  been  commenced  thereon 
until  the  going  into  effect  of  the  act  of  1S75  (t.'h.ip.  510),  amending  the 
section  imposing  the  liability,  held,  that  the  creditor's  right  of  action  was 
lost ;  as  the  amendment  re(>eals  the  original  section,  and  requires  no 
report  until  the  corporation  has  been  organized  at  least  one  year,  and 
the  saving  chuise  inflates  only  to  actions  then  pending. 

Under  the  provision  of  the  Code  of  Procedui'e  (§  92,  sub.  2)  limiting  the 
time  for  bringing  an  action  to  recover  a  penalty  to  three  years,  whei-e 
an  action  is  brought  against  a*  trustee  of  a  manufacturing  corix)i«- 
tion,  to  charge  him  with  a  debt  because  of  failure  of  the  corporation 
to  file  an  annual  report,  more  than  three  years  after  January  twentieth 
of  the  year  when  the  alleged  failure  occun-ed,  the  action  is  barre<i; 
as  upon  that  day,  if  at  all,  the  cause  of  action  accrued. 

An  action  against  a  stockholder  to  enforoe  the  liability  imposed  where  all 
the  capital  stock  has  not  been  paid  in,  is  barred  by  the  statute  of  limita- 
tions after  the  expiration  cf  six  years  fi-om  the  time  the  liability  was 
incurred. 

(Submitted  Maroh  17, 1880 ;  decided  April  6, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fourth  judiciiil  department,  affinning 
a  judgment  in  favor  of  defendant  entered  upon  the  report 
of  a  referee. 

This  action  was  brought  against  delendant  as  trustee  of 
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the  Brooklya  Gas  Savings  Company,  a  corporation  organ- 
ized under  the  manufacturing  act  of  1848  (chap.  40),  to 
recover  a  debt  owing  by  said  corporation  because  of  its 
alleged  failure  to  file  an  annual  report  f<?r  the  year  1869 ; 
also  socking  to  charge  defendant  as  a  stockholder,  on  the 
ground  that  the  capiUl  stock  had  not  all  been  paid  in. 

The  facts  appear  sufficiently  in  the  opinion. 

\  ■ 

C.  W.  White^  for  appellants.  The  referee  erred  in  hold- 
ing that  tlio  pluNitiflV  claim  was  barred  by  the  statute  of 
limitiitions.  (Code  of  Civil  Proeed.,  §'  414,  sub.  1,  note; 
Mills  V.  St^jcart,  41  N.  Y.,  38  4j  4  Nov.  &  jVIan.,  426; 
NtwM  V.  People,  3  Sold.,  97;  Johnson  v.  //.  11  It.  B.  (7o., 
49  X.  Y.,  462;  McOlosky  y.  Cromwell,  1  Kern.,  593; 
Clarkson  v.  //.  II.  li,  Co.,  2  id.,  304;  Merchants^  Bank  v, 
Bluis,  35  N.  Y.,  412;  Brightly's  Purdon's  Dig.,  995;  Pur- 
don's  Dig.  for  1862  to  1869,  p.  1466,  §  1;  Ilaartw.  Wilcox, 
47  Pcnn.  St.  R.,  61;  liincaid  v.  Duinnelle,  59  N.  Y.,  548; 
Tahnadge  v.  Fishkill  Iron  Co,,  4  Barb.,  389.) 

A,  W.  Tenneij,  for  respondent.  Both  causes  of  action 
were  clciirly  barred  by  the  statute  of  limitations,  and  no 
error  was  committed  by  the  referee  in  his  conclusions  of  law. 
{Coming  V.  McCullough,  1  N.  Y.,  47;  Mn-chuntJ  Bank  v. 
Bliss,  35  id.,  412;  Conklin  v.  Furman,  48  id.,  527;  Wiles 
V.  Suj/tJain,  64  id.,  173,  176;  Code  of  Civil  Proeed.  [Now], 
§  382;  Jones  v.  Barloio,  62  N.  Y.,  202,  207.)  The  Code 
of  Civil  Procedure  has  no  ap[)rK;ation,  as  the  time  to  com- 
mence the  action  had  expired  before  it  bec;mie  a  hiw.  (Code 
of  Civil  Proeed.,  ^  414,  sub.  4.)  A  right  of  action  does  not 
remain  against  the  stockholders  of  a  c()r[)()ralion,  nor  docs  it 
continue  until  the  whole  capital  stock  is  paid  up.  {Phillips 
V.  Therasson,  11  Hun,  141,  143.) 

Danforth,  J,  There  are  no  merits  in  this  appeal.  **  The 
Brooklyn  Gas  Savings  Company,"  was  organized  in  March, 
1868.     On  the  5th  of  June,  1868,  it  bought  of  Stephen  Vaa 
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Dresar,  Isaac  Knox,  and  William  B.  Williams  the  right  to 
use  a  certain  patent  for  generating  gas,  and  in  payment 
therefor  .issued  to  them  $250,000  of  the  capital  stock  of  the 
company  and  giive  its  promise  to  pay  to  them  $3,000  in 
money  within  thirty  days.  At  that  time  the  defendant  was 
one  of  the  trustees,  and  the  said  Stephen  Van  Dresar  was  on 
that  day  made  a  trustee  of  the  company  "and  neither  has 
either  resigned,  nor  his  place  been  filled  by  a  successor." 
Van  Dresar,  Knox,  and  Williams  sued  the  company  upon 
the  above  promise,  and  on  the  11th  of  May,  1869  recovered 
judgment  against  it  For  the  full  bum  and  interest.  An  exe- 
cution, issued  for  it^  enforcement,  was  returned  unsatisfied 
December  14,  1869.  In  July,  1876  Van  Di-esar  transferred 
his  interest  in  the  judgment  to  Knox  and  Williams,  and  they 
on  the  27th  of  August,  1876,  commenced  this  action,  seeking,- 
firat  to  charge  the  defendant  as  a  trustee  for  the  omission  of 
the  company  to  make  the  report  called  for  by  section 
twelve  of  the  manufacturing  act  (Laws  of  1848,  chap.  40), 
and  second,  as  a  stockholder,  on  the  groimd  that  the  capital 
stock  was  not  paid  up  or  a  certificate  filed  by  the  trustees  as 
required  by  section  ten.  In  view  of  the  fact  that  Van 
Dresar,  one  of  the  creditors,  and  in  whose  place  the  plaintifis 
stand,  was  equally  with  the  defendant  charged  with  the  duty 
of  calling  in  the  capital  stock,  and  filing  the  certificate  of  its 
payment,  and  also  of  seeing  to  it,  that  the  company  made  its 
annual  report,  and  was  therefore  chargeable  in  both  instances 
with  the  defaults  on  which  this  aljtion  depends^  it  would 
seem  difiicult  upon  any  theory  to  maintain  it.  That  Van 
Dresar  could  not,  either  alone,  or  with  his  associates,  pursue 
a  remedy  which  if  enforced  would  enable  him  to  profit  by 
his  own  wrong  or  negligence,  is  too  pLiin  for  argument. 
{Briggs  y.  Eslerhj,  62  Barb.,  b\\  Bronmny.  Dimock,  4 
Hun,  614.)  It  is  equally  clear  that  he  could  confer  by 
assignment  no  better  right  than  he  himself  had.  It  is  also 
conclusive  against  the  plaintiff's  right  to  maintain  an  action 
for  this  cause,  that  the  provision  contained  in  section  twelve 
of  the  act  of  1848|  requiring  a  report  in  January  of  each 
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year  after  the  organizatiou  of  the  company,  was  repealed  in 
1875,  (Session  Laws  of  1875,  chap.  510),  and  no  report  was 
after  that  time  requii-ed  until  the  company  had  been  organized 
at  least  one  year.  The  action  was  commenced  after  this  law 
took  effect,  and  the  plaintiffs  are  therefore  without  remedy  on 
the  statute  as  it  stood  in  1869.  The  saving  clause  relates 
only  to  actions  pending  at  the  time  of  its  enactment.  1 

But  if  these  objections  could  be  overcome,  it  is  apparent 
that  the  action  was  not  commenced  in  time.  The  report 
called  for  by  section  twelve  as  it  stood,  should  have  been 
made  in  January,  18G9,  and  on  or  prior  to  the  20th  day  of 
that  month.  On  that  day,  therefore,  if  at  all,  a  cause  of 
action  mider  this  section  accrued  against  the  defendant  as 
trustee.  {Miller  v.  WJiile,  50  N.  Y.,  137.)  And  as  this 
action  was  not  commenced,  within  thi-ee  years  thereafter  the 
statute  of  limitations  Wiis  properly  pleaded,  and  furnishes  a 
complete  defense.  (Code  of  Procedure,  §  92,  sub.  2;  27ie 
Merchant^  Hank  of  New  Haven  v.  Bliss^  35  N.  Y.,  412; 
Wiles  v.  Suydam,  64  id.,  173.)  Next,  in  respect  to  the 
cause  of  action  against  the  defendant  as  a  stockholder: 
whether  it  accrued  at  the  expiration  of  the  two  yeara  within 
which  by  section  ten  {supi'a\  the  whole  capital  stock  was  to 
be  paid  in  {PhiUips  v.  Therassari,  11  Hun,  141),  or  upon 
the  recovery  of  judgment,  or  after  judgment  aud  execution, 
§  24  o/^  Uie  act  aforesaid,  it  cannot  in  this  case  be  ma- 
terial to  determine.  No  action  can  be  maintained  against 
a  stockholder  for  a  liability  under  this  section,  after  the 
expiration  of  six  yeai-s  from  the  time  it  is  incurred,  and 
more  than  that  time  expired  since  the  last  of  the  events 
above  referred  to,  and  before  the  action  was  commenced. 
The  statute  of  limitations,  therefore,  presents  a  bar  to  this 
cause  of  action  also.  ( Wiles  v.  Suydam,  sujyra.)  I  have 
not  overlooked  the  contention  of  the  learned  counsel  for  the 
appellants,  that  this  statute  has  no  application,  and  that  the 
stockholder's  liability  can  be  discharged  only  in  the  mode 
pointed  out  by  section  ten.  The  last  assertion  may  be  con- 
ceded.    It  is  the  remedy  on  which  the  statute  of  limitations 
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operates,  declaring  that  no  action  shall  be  commenced  except 
within  the  tune  8i>ecifiod.  The  feitockholder  remains  liable,  but 
only  to  a  pui^suer  against  whose  claim,  the  statute  has  not  run. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


114  m        IIenky  ScmLE,  Respondent,  v.  William:  Brokhahus, 
liS'm  Appellant. 

I  80    614| 

—  An  old  wall  from  long  user,  in  the  absence  of  evidence,  may  be  deemed  a 

158    148  party- wall,  presumptively,  either  fi*om  an  agreement  to  that  effect,  or 

80         614       ^I'o™  ^^  being  built  uiK)n  the  line  of  the  two  lots  for  tha.t  porpoee  by  the 
d  78  AD*149       respective  owners, 

^  It  seeinSy  that  where  a  party-wall  haa  become  so  dilapidated  as  to  l>e 

imsafe,  the  owner  of  one  building  has  the  right  to  i^eplace  it,  and  in  so 
doing  is  not  liable  in  damages. 

It  seems,  alt^o,  that  where  a  party-wall  is  interfered  with  for  the  benefit 
of  one  owner,  aa  by  raising  it,  such  owner  is  absolutely  liable  as  insurer 
for  any  losa  or  damage  occaisionod  to  his  neighbor  thei-eby. 

Whei-e  one  of  two  adjoining  pi-oprietors,  in  disregard  of  the  rights  of  his 
neighl)or,  tears  down  a  party-wall,  or  a  portion  thereof^  claiming  .that 
it  stands  entii*ely  upon  his  own  land,  and  intending  to  ei*ect  a  new 
wall   for  hiniiself,   without  giving  his  neighlwr  any  benefit  from  it  as 

•  a  party-wall,  it  is  a  ti-espass,  and  the  trespasser  is  liable  for  the 
damages  resulting. 

In  an  action  to  i-ecover  such  damages,  as  it  is  not  based  upon  negligence, 
contributory  negligence  is  not  a  defense. 

Loss  of  protits,  consecjuent  upon  such  a  trespass,  are  properly  .allowed  as 
an  item  of  damages,  provided  they  are  such  as  might  naturally  be 
expected  to  follow  from  the  wi*ongful  act,  and  are  certain,  both  in  their 
nature,  and  in  i-espect  to  their  cause. 

Where  a  biisiness  has  been  partially  intermpt«tl,  because  of  the  trespass, 
it  is  comjx^tent  to  pix)ve  upon  the  question  of  damages  the  amour^  of 
business  previously  done,  and  how  much  less  the  business  was  during 
the  months  when  the  injury  occurred  than  during  the  corresponding 
months  of  the  pi-evious  year,  and  the  i)rofits  ujwn  the  business;  and 
where  the  evidence  is  sufficient  to  show  that  the  falling  off  of  business 
was  in  consequence  of  the  wix)ngful  acts  of  the  defendant,  the  Loss  of 
profits  thus  established  is  a  prox>er  item  of  damages. 

The  attention  of  the  court  must  be  called  to  the  precise  point  intended  by 
an  exception,  otherwise  it  will  not  avalL 
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Under  the  provisions  of  the  act  of  1876  (chap.  299),  to  enable  the  recorda  of 
the  signal  service  department  to  be  received  in  evidence,  where  the  officer 
in  charg-e  prodi^ces  a  boolL  containing  a  copy  of  the  record,  attested  by 
his  signature,  and  he  verifies  its  coiTectness  as  a  witness,  this  is  a  suffi- 
cient certification  "  under  oath  "  to  authorize  the  reception  of  the  copy 
as  evidence. 


(Argued  March  17, 1880 ;  decided  April  8, 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supe- 
rior Court  of  the  city  of  New  York,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict  and  affirming  aa 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  by  plaintiff  to  recover  damages 
for  an  alleged  trespass. 

Plaintiff  wtis  lessee  of  certain  premises  in  the  city  of  New 
York,  which  he  occupied  as  a  residence  and  for  the  -carrying 
on  of  his  business,  which  was  that  of  manufacturer  of  and 
dealer  in  pictures,  lithographs  and  furniture. 

The  trespass  complained  of  was  the  tearing  down  of  a 
portion  of  the  partition  wall  between  said  building  and 
defendant's  building  on  the  adjoining  land,  which  wall  was 
claimed  by  plaintiff  to  bo  a  party- wall. 

Plaintiir^s  evidence  tended  to  show  that  the  buildings  were 
old  ones,  using  the  dividing  wall  in  common,  and  that  it  had 
.been  thus  used  for  over  forty  years ;  that  defendant's  build- 
ing and  a  portion  of  the  alleged  party-wall  was  torn  down  by 
workmen  under  a  contract  for  the  erection  of  a  new  build- 
ing on  defendant's  premises,  leaving  plaintiff's  premises 
exposed. 

The  further  facts  appear  sufficiently  in  the  opinion* 

•  John  A.  Bryauy  for  appellant.  Defendant  did  all  the 
law  required  him  to  do,  prepamtory  to  tearing  dowu  his  old 
building  and  erecting  a  new  one.  (Pa^'tridge  v.  Gilberty  15 
N.  Y.,  601;  Dorrity  v.  liapp,  72  id.,  307,  309,  310;  Rad 
cUffe  V.  Maijory  4  id.,  195,  201;  Standard  Bank  of  Africa 
V.  Stokes,  38  L.  T.  Eep.  [N.  S.],  672,)  He  did  all  the  law 
required  him  to  do  during  the  tearing  down  of  his  old  building 
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and  the  erection  of  the  new  one.  (  G'llourke  v.  Hart^  7  Barb,, 
511;  McCamus  v.  Citizen^ 'Oas  Light  Oo,,  40  id.,  380  j 
Radcliffe  v.  Mayor y  4  N.  Y.,  195;  Blahey.Fei^riSy  5  id.,  48; 
Vandet^pool  v.  Ilusson,  28  Barb.,  196;  CreedY.Hartman,  29 
N.  Y.,  591;  Osharny,  Union  Ferry  Co.,  53  Barb.,  629;  Slater 
Y.MeseroIej  64  N.  Y.,  138;  KtngfY.  Livermoi^e,  9  Hun,  298; 
71  N.  Y.,  605.)  The  plamtiff  having  failed  to  protect  him- 
self against  the  consequences  of  tearing  down  and  erecting  de- 
fendant's building  was  guilty  of  contributory  negligence,  and 
is  without  remedy  for  the  alleged  damage.  {Johnson  v.  H,  R. 
li.  li.  Co.,  20  N.  Y.,  68;  EasterbrooIcY.  Erie  R.  R.  Co.,  51 
Barb.,  94;  Cox  v.  Turnpike  Co,,  33  id.,  412;  Rexter  v. 
Stann,  73  N.  Y.,  601;  Lym  v.  Erie  R.  R.  Co.,  57  id.,  489; 
Chase  v.  Central  R.  R.  Co.,  24  Barb.,  273;  Mon-ison  v. 
Erie  R.  R.  Co.,  56  N.  Y.,  302;  Mitchell  v.  JST.  Y.  C  and 
H.  R.  R.  R:  Co.,  2  Hun,  535.)  Loss  of  profits  was  not  a 
proper  item  of  damages.  {3Iastersen  v.  Village  Mt.  Vhmon, 
58  N.  Y.,  391;  Ghnffin  v.  Colvin,  16  id.,  489;  Walraih  v. 
Redfield,  11  Barb.,  368;  2  Greenlf.,  §  256;  Sedgwick  on 
Measure  of  Damages,  p.  71,  and  note  1;  JPartndge  v.  Cfil- 
bert,  15  N.  Y.,  601.) 

Wm.  F.  Pitshhe,  for  respondent.  The  action  for  trespass 
was  properly  brought.  {Eno  v.  Del  Vecchio,  4  Duer,  53; 
Cave  V.  Crafts,  6  L.  &  Eq.,  423.)  This  is  an  action  of 
trespass  on  the  case.  {Moody  v.  McClelland,  39  Ala.,  45; 
Dvhois  V.  Beaver,  25  N.  Y.,  123,  128;  Hay  v.  Cohoes  Co., 
3  Barb.,  48;  Creed'  v.  Hartman,  29  N.  Y.,  597;   WicJcham 

V. ,  12  J.  R.,   183;  Alexander  v.  Hard,  64  N.  Y., 

230;  Gourdier  v.  Cormach,  2  E.  D.  Sm.,  200;  6  Duer,  17; 
Partridge  v.  Gilbert,  15  N.  Y.,  612;  Jones  v.  Williams,  11 
Mees.  &  W.,  181;  Brown  v.  TFVn&o?',  1  Cromp.  &  Jer.,  27.) 
Plaintiff  was  entitled  to  continued  support  of,  and  enclosure  by, 
this  ancient  paily-wall.  {Toivnsend  v.  Bissell,  4  Hun,  297, 
301;  Hazard  v.  Robinson,  3  Mason  [U.  S.],  272,  275;  Law 
V.  McDonald,  9  Hun,  23;  Sherred  v.  Cisco,  4  Sandf.,  487, 
490;  Cole  v.  Hughes,  54  N.  Y.,  448;  Daly  v.  GrinOey,  49 
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How.,  520,  521;  Dowh'uff  y.  Henninffs,  20  Md.,  180]  Kurkd 
V.  Haley,  47  How.,  75;  Rogers  v.  Sinaheimer,  50  N.  Y., 
649  ;  Philips  v.  Bordman,  4  Allen  [Mass.],  149  ;  Matt  v. 
Hawkins,  5  Taunt.,  20;  Nash  v.  Kemp,  49  How.,  531;  Dodd 
V.  Holme,  1  Ad.  &  EL,  506;  Brooks  v.  Cwr^w,  50  N.  Y., 
642;  i)a/y  v.  GrimLey,  49  IIow.,  520;  Bradbee  v.  Christ's 
Hospital,  4  Man.  &  Gr.,  716;  c/i^^e  v.  Hughes,  67  N.  Y., 
272,  273;  Brondagev.  Warner,  2  Hill,  145,  147;  Pottery. 
White,  6  Bosw.,  645,  646,)  Unauthorized  iuteiference  with 
an  easement  or  its  use  is  an  unlawful  act,  a  tort,  and  hence 
no  question  of  negligence  arises,  or  can  arise,  in  the  case. 
(Gongreve  v.  Smith,  18  N.  Y.,  82;  limine  v.  Wood,  51  id., 
228;  Hays  v.  Cohoes  Co.,  2  id.,  162;  3  Barb.,  48;  Walters  v. 
Pfeil,  1  Mood.  &  Mai.,  362;  Bellows  v.  Sackett,  15  Barb.,  102; 
Cook  V.  Champlain,  1  Ddnio,  101 ;  Mailer  y,  McKesson,  73  N. 
Y.,  195,  202,  204).  Defendant  must  compensate  plaintiff  for 
disturbance  of  possession,  increased  expenses  about  machinery 
and  articles,  damage  to  goods,  etc.,  and  for.  the  diminished 
profits,  etc.  {Hamer  v.  Knowles,  6  Hurls.  &  Mor.,  459,  461, 
463;  White  v.  Mosley,  8  Pick.,  358;  Whitehall  y.  N.  J.  S. 
Co.,  51  N.  Y.,  371;  Embrey  v.  Owen,  6  Excheq.,  353;  Ashby 
V.  White,  2  Ld.  Raymond,  938;  Webb  v.  Portland  Co.,  3 
Sumn.  [U.  S.],  191,  192;  Eten  y.  Luyster,  60  N.  Y.,  253, 
260;  Scott  y.  Bay,  3  Md.  [A.  D.,  1853],  432;  Nems  v. 
Mayor,  59  N.  Y.,  500;  Jvitey.  Hughes,  67  id.,  272;  Blower 
V.  Morss,  68  id.,  624 ;  Greene  v.  Thomas,  4  Hun,  809; 
Hoffman  v.  U.  F.  Co.,  68  N.  Y.,  386,  396;  Booth  v.  S.  D. 
B.  M.  Co.,  60  id.,  493,  495;  Sewall  y.  Fisk,  23  N.  H., 
180;  Otto  V.  TTemeis  40  Md.,  16,  21;  Wilson  v.  Knapp, 
70  N.  Y.,  597;  Fultzy.  Wycoff,  25  Lid.,  326;  Si77imotisy. 
Brown,  5  R.  Isld.,  299;  Wetmoi-e  v.  Jaffrey,  9  Hun,  143;* 
Everett  v.  Brady,  20  Ga.,  523;  /SAuft  v.  Baker,  4  N.  Y. 
[Week.  Dig.],  185;  Shepard  v.  Milwaukie  G.  Co.,  15  Wis., 
827,  328;  Marquart  v.  Lafarge,  5  Duer,  565;  Lacour  v. 
Jfayor,  3  id.,  406;  iJajrZey  v.  Smith,  10  N.  Y.,  498;  Griffin 
V.  Obfoer,  16  id.,  496,  497;  St.  John  y.  Mayor,  6  Duer,  315, 
320;  Alfaro  v.  Davidson,  8  J.  &  S.,  91.) 
SicKELS— Vol.  XXXV.        78 
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Church,  Ch.  J.  This  case  is  somewhat  confused  both  as 
to  the  principles  applicable  to  it,  and  the  facts  developed  on 
the  trial.  The  right  of  the  defendant  to  replace  the  old 
party-wall  with  another  suitiihle  for  the  new  building  which 
he  was  about  to  erect  seems  not  to  have  been  considered  or 
determined.  The  case  was  tried  upon  the  theory  that  the 
defendant  in  disregard  of  the  rights  of  the  plaintiff  and  his 
lessor,  commenced  to  tear  down  the  old  Wall,  claiming  that 
it  stood  entirely  upon  his  own  land,  and  intending  to  erect  a 
new  Avail  for  himself,  without  giving  the  plaintift'^s  property 
any  benefit  from  it  as  a  pai"ty-wall,  and  that  this  was  a  tres- 
pass which  caused  the  injury  complained  of.  The  jury  have 
found  in  favor  of  this  theory,  and  while  the  evidence  is  quite 
conflicting,  it  cannot  be  said  that  the  case  is  so  destitute  of 
evidence  to  sustiiin  it  as  to  render  the  verdict  invalid,  or  make 
it  error  to  submit  the  question  to  the  jury.  The  defendant 
vipon  protest,  and  threat  of  legal  proceedings,  changed  his 
intention,  and  finally  built  a  wall  inside  the  old  wall  upon 
his  own  land.  The  defendant  clearly  had  a  right  to  tear 
down  his  own  building,  and  rebuild  it,  and  if  he  did  that  in 
a  careful  manner  doing  no  unnecessary  damage,  he  would 
hot  be  liable. 

The  jury  have  found  that  the  injury  was  in  pursuance  of 
the  unlawful  project  of  appropriating  the  old  wall,  and  the 
•land  on  which  it  stood,  to  his  own  use,  and  that  such  injuiy 
would  not  have  occurred  in  simply  taking  down  his  own 
building.  The  old  wall  from  long  use7%  in  the  absence  of 
evidence,  must  be  deemed  a  party- wall  presumptively,  either 
from  an  agreement  to  that  effect,  or  from  its  being  built  upon 
the  line  of  the  two  lots  for  that  purpose  by  the  respective 
owners.  {Brown  v.  Otto,  40  Md.,  15.)  If  a  party-wall  htis 
become  so  dilapidated  as  to  be  unsafe  the  owner  of  one  build- 
ing has  a  right  to  replace  it,  and  in  so  doing  is  not  liable  for 
damages.  (Partridge  v.  Gilbert,  15  N.  Y.,  601.)  There 
are  other  cas'js,  where,  if  a  party- wall  is  interfered  with  foi 
the  benefit  of  one  owner,  as  by  raising  it,  such  owner  is  abso. 
lutely  liable  as  insurer  for  any  loss  or  damage  occasioned  to 
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the  neighbor  thei-eby.  (Brooks  v.  Curtis,  50  N.  Y.,  639.) 
But  the  questions  presented  do  not  require  a  detenninatiou 
of  the  precise  right  of  the  defendant  to  interfere  with  the 
wall  in  question.  Assuming  as  we  do  that  the  verdict  of  the 
jury  was  sustained  by  the  evidence,  the  acts  of  the  defend- 
ant must  be  regarded  as  wrongful,  and  the  question  what  he 
might  lawfully  have  done,  is  not  material.  There  was  evi- 
dence tending  to  show  that  the  old  wall  was  sufficient  for  the 
buildings  as  they  stood,  but  the  buildings  were  old,  and  if 
either  was  permanently  rebuilt,  a  new  and  stronger  wall 
would  be  necessary.  There  was  no  error  in  submitting  to 
the  jury  the  question  whether  the  tearing  down  of  that  por- 
tion of  the  wall  of  which  complaint  is  made,  was  in  pui-suance 
of  the  contract  and  authority  of  the  defendant.  If  that  work 
was  included  in  the  contract  within  the  contemplation  of  the 
l)arties,  the  defendant  is  responsible  for  it.  {Gardner  v. 
Ilecfrff,  2  Barb.,  165;  Stotrsv.  Utica,  17  N.  Y.,  108;  Brown 
v.  OUo,  supra.)  Nor  was  it  error  upon  the  theory  upon 
which  tlie  case  was  tried,  to  ])reclude  the  question  of  con- 
tril)utory  negligence  as  a  defense.  The  action  is  not  based 
npon  negligence,  but  upon  a  torL  or  trespass.  (Muller  v. 
McKesson,  73  N.  X.,  195-204.) 

There  are  several  exceptions  to  the  admission  or  rejection 
of  evidence,  which  are  not  tenable,  nor  were  the  exceptions 
to  the  charge  well  taken.  The  most  serious  question  pre- 
sented is  that  arising  npon  the  exception  to  the  refusal  to 
charge  **  that  there  is  no  proof  of  loss  of  profits." 

It  cainiot  be  affirmed  that  there  was  no  evidence  on  the  sub- 
ject. It  Wiis  shown  how  much  less  the  business  was  during 
the  months  when  the  injury  occurred  than  during  the  corres- 
ponding months  of  the  precedingyear,  and  the  profits  upon  the 
business  ;  that  the  goods  manutiictured  and  kept  for  siile  were 
badly  injured,  that  the  rooms  for  doing  business  were  reduced 
ui  size  in  consequence  of  plaintiffs  being  obliged  to  erect  a  par- 
tition to  close  the  opening  made,  that  wind  and  storms  ren- 
dered it  unpleasant  and  inconvenient,  and  that  the  working 
.of  the  press  for  printing  was  suspended  for  a  considerable 
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period ;  aud  that  the  time  of  the  plaintiff  was  to  some  extent 
necessarily  diverted  from  his  business  by  the  acts  of  the 
defendant.  Loss  of  profits  consequent  upon  a  tort  as  well 
as  a  breach  of  contract  are  allowed,  pi-ovided  they  are  such 
as  might  naturally  be  expected  to  follow  from  the  wrongful 
act,  and  are  certain  both  in  their  nature  and  in  respect  to  the 
cause  from  which  they  proceed.  {Griffin  v.  Colver^  16  N.  Y., 
489;  Marquart  v.  La  Farge^  5  Duer,  565.)  The  cvidenco 
to  say  the  least  was  rather  weak  and  inconclusive,  but  the 
question  as  to  the  sufficiency  of  the  evidence  Wiis  not  very 
distinctly  made.  When  the  evidence  of  the  amount  of  hwA- 
ness  and  profits  during  the  corresponding  months  of  the 
previous  year  was  oflcred,  the  objection  made  was  that  it  was 
incompetent  for  the  purpose  of  proving  loss  of  profits.  This 
objection  was  not  tenable.  The  fact  of  the  extent  of  business 
done  previously,  was  competent  to  be  shown.  If  a  business 
is  entirely  broken  up,  the  amount  previously  done,  is  ordi- 
narily pertinent  upon  the  question  of  the  amount  wliich  might 
subsequently  be  done,  and  the  same  is  true  of  a  partial 
interruption  of  business.  {Bagley  v.  Smithy  10  N.  Y.,  489; 
Brown  v  Otto^  40  Md.,  15,  mpra.) 

Among  twenty-one  requests  to  charge  was  the  on©  before 
specified,  that  there  was  no  proof  of  loss  of  profits.  The 
attention  of  the  judge  was  not  drawn  to  the  question  whether 
the  proof  was  sufficient  to  show  that  the  falling  off  of  business 
was  in  consequence  of  the  wrongful  acts  of  the  defendant, 
and  he  might  have  supposed  that  the  request  referred  only 
to  the  point  made  on  the  trial,  that  the  evidence  was  incom- 
petent. It  is  a  wholesome  rule  that  the  attention  of  the 
court  must  be  drawn  to  the  precise  point  intended,  otherwise 
an  exception  will  not  avail.  Besides  there  was  evidence  tend- 
ing to  show  damage  to  specific  property,  to  an  amount  nearly 
as  large  as  the  verdict,  so  that  if  anything  was  allowed  by  the 
jury  for  loss  of  business,  it  might  have  been,  and  probably 
was  very  small.  We  do  not  think,  therefore,  that  this  point 
is  presented  in  such  a  manner  as  to  justify  a  reversal  of  the 
judgment.    The  record  of  the  signal  service  department  was 
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sufficiently  proved.  The  agent  produced  the  book  contam- 
ing  a  copy  of  the  record,  attested  by  his  signature,  and  he 
verified  its  correctness  as  a  witness.  This  came  up  to  the 
requirement  of  the  statute  of  being  **  certified  under  oath." 
(Laws  of  1876,  chap.  299.)  Upon  the  whole,  regarding  as 
we  must  .the  questions  of  fact  passed  upon  by  the  jury  as 
conclusive,  we  are  unable  to  find  any  error  in  law  committed 
on  the  trial,  calling  for  a  reversal  of  the  judgment,  and  it 
must  therefore  be  affirmed. 

All  concur. 

Judgment  affirmed. 


MEMORANDA 


CAUSES  BECIDF^D  DURING  THE  PERIOD  EMBRACED  IN  THIS 
VOLUME  WHICH  ARE  NOT  REPORTED  IN  FULL. 


\us  m\  JoH^  Hart,  Administrator,  etc.,  Appellant,  v.  The  Hudsoit 
li»  m  River  Bridge  Company,  at  Albany,  Respondent. 

'80    622 
141    249 

180   6221     While,  in  an  action  for  neg-ligence,  it  is  necessary  for  the  plaintiff  to  show 
154   217|         affijinatively  that  the  ne^jlig-enco  of  the  defendant  was  the  sole  cause  of 
•  1^2   ^^^  ^^^  injuiy  complained  of,  it  is  not  necessary  that  this  be  done  by  posi- 

i  tive  and  direct  evidence,  proof  of  circumstances  from  which  the  infer- 

ence may  fairly  be  drawn  is  suflicient. 
Whei'e  from  the  circumstances  shown  inferences  are  to  be  drawn  which 
are  not  certain  and  uncontrovertible,  and  as  to  which  persons  might 
differ,  it  is  for  the  jury  to  decide. 

(Argued  January  19, 1880 ;  decided  February  3, 1880.) 

This  was  an  action  to  recover  damages  for  alleged  negli- 
gence, causing  the  death  of  plaintift'^s  intest^ite,  who  fell 
from  the  defendant's  bridge  into  the  Hudson  river.  Tho 
»  court  nonsuited  the  plaiutilF  on  trial.     Held  (Folger  and 

Earl,  JJ.,  dissenting),  that  there  wcr^  facts  and  circum- 
stances proper  to  bo  submitted  to  the  jury. 

The  court  say : 

"It  was  incumbent  upon  the  plaintiff  to  show  affirmatively 
that  the  negUgcnce  of  the  defendant  was  the  sole  cause  of 
the  death  of  tho  dece:ised.  But  it  needs  not  that  this  be 
done  by  the  positive  and  direct  evidence  of  the  negligence 
of  the  defendant,  and  of  the  freedom  from  nt^gligenco  of  the 
deceased.  Tho  proofs  may  be  indirect,  and  the  evidence 
had  by  showing  circumstances  from  which  the  inference  is 
fairly  to  be  drawn,  that  these  principal  and  essential  facts 
existed.     When  from  the  circumstances  shown,  u'lferences 
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are  to  be  drawn  wbich  are  not  certain  and  incontrovcirtible, 
and  may  be  differently  made  by  different  minds,  it  is  for  the 
jury  to  mako  them  ;  that  is  to  sjiy,  when  the  process  Is  to  be 
h:id  at  a  trial  of  ascertaining  whether  one  fact  had  being, 
from  the  existence  of  another  fact,^  it  is  for  the  jury  to  go 
throup^h  with  th.it  process.  (Justice  v.  Lang,  52  N.  Y.,  323.) 

*'  Now  it  would  he  prejudicial  to  the  defendant  upon  another 
trial  for  us  to  particularize  the  facts  shown  on  this  trial,  from 
wliich  inferences  could  bo  made  that  the  intestate  came  to 
her  death  from  falling  into  the  water  through  the  draw- 
opening  of  the  defendant's  l)ridge,  that  she  thus  fell  without 
negligence  on  her  part,  and  through  negligence  on  the  part 
of  the  defendant ;  and  for  us  to  set  forth  what  legal  proba- 
bilities those  facts  are  capable  of  establishing.  It  is  not 
necessary  to  warrant  us  in  adjudging  that  there  was  error  in 
irrantins:  the  nonsuit,  for  us  t^)  i)e  convinced  that  the  Icsml 
probabilities  are  so  strong  as  that  the  plaintiff  is  entitled  to  a 
verdict.  What  we  have  to  arrive  at  is  this,  that  there  were 
facts  in  this  case  which  were  not  so  weak  as  to  give  no  sup- 
port, in  some  fair  and  sound  minds,  to  such  legal  proba- 
bilities, so  weak  as  that  the  law  will  not  tolerate  that  a  ver- 
dict should  be  founded  upon  them.  -We  are  not  to  be  able 
to  say  that  the  facts  and  the  inferences  to  be  had  from  them 
are  enough  to  convince  our  own  minds  that  the  intestate 
died,  there,  without  negligence  on  her  part  and  by  the  neg- 
ligence of  the  defendant.  What  we  are  to  be  able  to  say  is. 
this,  that  the  case  is  not  so  clear  against  the  plaintiff  as  that 
there  is  no  room  for  doubt ;  that  there  are  facts  and  circum- 
stances which  are  proper  to  be  sul)raitted  to  the.  considcra-. 
tion  of  the  triers  of  fact. 

**Aftcr  considering  the  testimony  with  care,  a  majority  of 
this  court  is  of  the  opinion  that  the  evidence  did  in  some 
measure  so  far  tend  towards  the  care  averred  by  the  plaint- 
iff as  to  requii*e  a  considerati<m  of  it  by  the  triers  of  fact  ;* 
so  that  they  should  determine  whether  on  their  consciences 
and  their  oaths,  in  their  sound  and  impartial  judgment, 
inferences  might  bo  fairly  drawn  from  it  that  the  facts  existed 
that  should  exist  to  warrant  a  verdict  for  the  plaintiff.'' 
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jE.  Oountryman  for  appellant. 

Samuel  Hand  for  respondent. 

Pet*  Curiam  opinion  for  reversal  and  new  triaL 

All  concur,  except  Folgeb  and  Earl,  JJ.,  dissenting. 
Judgment  reversed. 


Henry  O.  Kiersted  et  al.,  Appellants,  v.  The  Orange  and 
Alexandria  Railroad  CoMPANr  et  al.,  Eespondeuts. 

(Argued  January  20, 1880 ;  decided  February  3, 1880.) 

r.  C  Cronin  for  appellants. 

Joseph  CI  Jackson  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed.  • 
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The  People  ex  rel.  Richard  Watkins  et  al.,  Appellants, 
V.  Henry  C.  Perley  et  al.,  Respondents. 

In  an  action  in  the  nature  of  a  qiio  warranto^  as  between  the  relator  and 
the  defendant,  the  burden  ia  upon  the  former  to  makn  out  a  better  title 
to  the  office  than  that  of  the  latter  $  while,  as  between  the  people  and 
the  defendant,  the  latter  may  be  called  upon  to  show  that  his  pOBsesedon 
of  the  office  is  lawful.  The  production  of  a  certificate  of  election  fi'om 
the  pi^oper  officer  is  however  sufficient. 

Where  a  statute  prohibits  those  voting  at  an  election  to  vote  for  more  than 
two  of  three  officers  to  be  elected,  baUots  cast  in  pursuance  of  the  act 
are  not  invalidated  by  its  unconstitutionality ;  the  fact  that  the  electors 
exercised  in  part  only  their  privilege  or  duty  of  voting,  does  not  affect 
the  votes  actually  given. 

(Argued  January  21, 1880 ;  dedd«d  February  8, 1880.) 
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This  was  an  action  in  the  nature  of  a  quo  warranto^  to  try 
the  title  to  the  office  of  alderman  from  the  eighth  senate  diss- 
trict  in  the  city  of  New  York. 

It  appeared  by  the  pleadings  and  the  admissions  of  the 
parties  that  there  were  three  aldermen  to  be  elected  in  said 
district,  at  an  election  held  in  that  city  November  5,  1878, 
the  three  relators  ran  upon  the  same  ticket  and  received 
about  1,625  votes,  while  the  defendants  received  20,000 
upon  ballots  containing  but  two  names  for  aldermen,  and 
received  the  certificate  of  election.  The  ground  upon  which 
the  relators  claimed  defendants  were  not  legally  elected  was, 
that  the  act  mider  which  the  election  was  held  (chap.  335, 
Laws  of  1873),  provided  (§  4)  that  no  one  should  vote  for 
more  than  two  aldermen,  and  was  to  that  extent  unconstitu- 
tional, and  that,  therefore,  votes  containing  only  two  names 
were  illegal.  It  was  not  claimed  that  the  residue  of  the  act 
was  unconstitutional.  Held,  untenable  ;  that  if  the  voters 
might  have  voted  for  three,  and  by  voting  for  two  only 
exercised  in  part  their  privilege  or  duty  of  voting,  this  did 
not  affect  the  legality  of  the  votes  cast ;  and  so  that  the 
question  of  the  constitutionality  of  the  act  was  not  presented. 

Also,  held^  that  although,  as  against  the  people,  the  defend- 
ants might  have  been  called  upon  to  show  that  their  posses- 
sion of  the  office  was  lawful,  a  production  of  the  ceilificate 
of  election  would  have  been  a  sufficient  answer ;  and  that 
they  were  relieved  from  making  it  by  the  allegation  in  the 
complaint,  that  such  certificate  was  made  by  the  proper  offi- 
cer, which  was  admitted  to  be  true.  But  that  as  between 
the  relators  and  the  defendants,  the  burden  was  upon  the 
former  to  make  but  a  better  title. 

Wilson  8.  Wolf  for  appellants. 

D.  J.  Dean  for  respondents. 

Danfobth,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

SiosELS  —Vol.  XXZY.       79 


626  MEMORANDA  OF 

William  T.   Blackwell,   Executor,   etc.,   Appellant,  v. 
Fbederick  a.  Blossom  et  al.,  Exrs.,  etc.,  Bespondenta. 

(Argued  January  21, 1880 ;  decided  February  3, 1880.) 

O.  P.  Buell  for  appellant. 

£.  jP.  Dunning  for  respondents. 

Agree  to  aflEirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Elizabeth   SwEEXEr,  Eespondent,  v.  Egbert  Prior, 
Appellant. 

(Argued  January  2(5, 1880 ;  decided  February  3, 1880.) 

Samuel  Hand  for  appellant. 

Rufua  i.  Scott  for  respondent 

Agree  to  affiiTn  without  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  A.  Vakdergaw,  Appellant,  v.  James  Robertson, 

Respondent. 

(Submitted  January  26, 1880 ;  decided  Februftry  3, 1880.) 

Henry  S,  Bellows  for  appellant. 

De  Witt  C.  Brown  for  respondent. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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Daniel  C.  Brown,  Respondent,  v.  Edward  W.  Stakolift, 

Aijpellaut. 

(Argued  January  26, 1880 ;  decided  Febxniary  3, 1880.) 

Abram  Thome  for  appellant 

Samuel  Hand  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Elijah    J.  Collins,   Appellant,   v.   Edward    B.   Lakb, 
Impleaded,  etc.,  Respondent 

The  law  will  not  aid  a  party  to  recover  back  money  paid  for  compounding 
a  crime. 

(Argued  January  26, 1880 ;  decided  Pebroary  3, 1880.) 

This  action  was  brought  to  recover  damages,  for  aa 
alle<i:cd  conspiracy  to  defraud.  Defendant  Lano  alone  ap- 
peared and  answered ;  it  did  not  appear  that  the  summons 
was  served  on  the  other  defendants. 

It  ai)poare(l  that  Lane  was  a  justice  of  tlio  peace  in  "West- 
chester county  in  167G,  and  had  been  for  twenty  years.  In 
Septcnilxjr  of  that  yciir,  defendant  Elias  WynaJits,  claiming 
to  have  a  cause  of  action  against  tiio  plaintiff  Collins  for 
breach  of  contract,  sued  him  before  Lane  aa  such  justice. 
The  cause  wiis  tried  and  Lano  rendered  judgment  against 
Collins  for  sixteen  doUai-s  damages  and  costs.  More  than 
twenty  days  after  the  judgment  was  rendered  Lane  issued 
execution  thereon,  and  delivered  the  Simie  to  defendant 
Hiram  Wynants,  a  nephew  of  Elias,  who  went  to  the  resi- 
dence of  Collins  and  there,  by  virtue  of   the  execution, 
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levied  upon  and  seized  a  carriage  belon^ng  to  Collins,  and 
carried  it  away.  While  he  was  doing  this  he  claimed  that 
Collins  assaulted  him ;  he  went  to  Lane  and  made  com- 
plaint of  the  assault,  and  Lane  issued  a  criminal  warrant 
against  Collins  and  placed  it  in  the  hands  of  Smalley,  a  con- 
stable. Collins,  after  the  levy  upon  his  carriage,  went  to 
Lane's  residence  for  the  pm'pose  of  settling  the  judgment 
and  execution,  and  there  settled  it  by  the  payment  of  the 
judgment  and  the  fees  of  the  constable.  Immediately  there- 
after he  was  arrested  by  Smalley.  upon  the  warrant  held  by 
him,  and  taken  before  Luie.  He  pleaded  not  guilty,  and 
the  case  was  put  down  for  a  later  day  for  trial.  Upon  the 
suggestion  of  some  one  other  than  Line,  the  wife  of  Collins 
agi-eed  to  settle  the  matter  w^th  Elias  Wynants  claiming  to 
act  for  his  nephew,  by  the  payment  of  fifteen  dollars.  She 
then  paid  thirteen  dollara  to  Lane  and  agreed  to  pay  the  bal- 
ance. Lane  gave  her  a  receipt  for  the  money  paid,  and  the 
prosecution  ended  there. 

The  allegation  in  the  complaint  was  and  plaintiff  claimed 
tliat  all  this  was  done  in  carrying  out  a  conspiracj'  between 
Lane  and  the  two  Wynants  to  extort  money  from  plaintifT, 
they  well  knoTving  that  neither  of  the  WjTiants  had  any 
claim  against  Collins. 

At  tlie  close  of  plaintiff's  evidence,  defendant's  counsel 
moved  to  nonsuit  the  plaintiff  on  the  ground  that  no  con- 
spiracy has  been  shown  on  the  part  of  the  defendants ; 
l^laintiff^s  counsel  asked  to  go  to  the  jury  on  the  facts  of  the 
case;  also  upon  the  question  whether  the  defendant  acted 
■wrongfully  in  settling  the  criminal  proceeding  and  taking 
the  thirteen  dollai-s;  also  on  the  conspiracy  charged  in  the 
complaint.     The  court  granted  the  nonsuit. 

The  court  here  hold  that  there  was  no  proof  which 
would  have  authorized  the  jury  to  find  that  there  w^as  any 
conspiracy  between  Lane  and  the  Wynants  to  wrong  plain- 
tiff; that  the  action  was  to  be  treated  as  one  against  Lane 
alone ;  that  he  could  in  no  way  be  held  responsible  for  what 
tiie  Wynants  said  or  did,  but  only  for  his  own  acts.  The 
court  say :  **As  to  the  civil  suit  by  Elias  Wynants,  there  is  ik> 
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e^dence  that  Lane  instigated  it,  or  that  he  acted  oppressively 
or  maliciously.  Attorneys  appeared  for  both  parties  upon 
the  trial  of  that  action.  lie  heard  the  evidence,  rendered 
judgment,  and  execution  was  not  issued  for  nearly  a  mouth 
after  the  trial.  It  was  not  his  duty  to  notify  Collins  of  the 
judgment,  or  to  ask  hhn  ,to  pay  it  before  issuing  the  execu- 
tion. 'He  may  have  erred  in  deciding  that  case,  and  may 
have  decided  against  the  weight  of  evidence.  But  for  what- J 
ever  he  did  judicially  in  that  action  he  could  not  bo  called  to 
account  in  this. 

**As  to  the  criminal  prosecution,  it  appeara  that  at  least  a 
technical  assault  had  in  fact  been  committed  by  Collins  upon 
Ilimm  WjTiants.  All  Lane  did  in  reference  to  this  Wiis, 
upon  complaint  made  to  him,  to  issue  the  warrant  and  then 
to  allow  the  parties  to  settle  it,  ho  participating  somewhat  in 
the  settlement.  It  does  not  api>car  that  he  instigated  this 
prosecution,  or  that  ho  acted  wantonly  or  oppressively  in 
reference  thereto.  Even  if  he  had  no  right  to  allow  the 
prosecution  to  be  settled,  or  to  participate  in  such  settle- 
ment, for  his  conduct  in  that  respect  he  could  not  be  made 
liable  in  this  action.  Even  if  the  money  paid  belonged  to 
Collins,  he  cannot  i^ecover  it  of  Lane,  to  whom  it  wa3  paid 
upon  the  settlement,  because  if  compounding  the  oficLise  was 
a  crime,  be  and  his  wife  were  as  guilty  as  Lane,  and  the  law 
will  not  aid  a  party  to  recover  back  money  paid  under  such 
circumstances. 

**  It  was  not  alleged  in  the  complaint,  nor  was  it  claimed 
on  the  trial  that  Lane  did  not  have  jurisdiction  of  the  civil 
and  criminal  cases ;  and  the  facts  proved  by  the  plaintiff 
showed  that  he  did  have,  and  that  his  proceedings  wero 
regular,  so  as  to  afford  him  the  protection  to  which  a  judicial 
officer  is  entitled." 

"The  facts  tend  strongly  to  show  that  the  conduct  of  the 
Wynants  toward  Collins  was  wholly  unjustifiable;  and  it 
may  be  that  Lane  could,  by  his  friendly  offices,  to  some 
extent,  at  least,  hare  protected  the  plaintiff  against  such  con- 
duct. But  he  was  not  bound  to  active  intervention  for 
Collins*  protection.     He  owed  him  no  legsil  duty  to  protect 
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him  against  the  Wyiiiints.  So  long  as  he  acted  judicially, 
within  his  jurisdiction, ^and  did  no  more  than  the  law  author- 
ized him  as  a  justice  to  do,  he  caimot  be  made  liable  for  the 
consequences  to  Collins." 

J.  T.  Williams  for  appellant. 

Francis  LarJcin  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Laura  W.  Savage,   Respondent,  v.  Eliza  Ann  C^ill, 
Impleaded,  etc.,  Appellant. 

(Argraed  January  27, 1880 ;  decided  February  8»  1880.) 

W.  E,  Scripture  for  appellant. 

Ward  Hunt^  Jr.^  for  respondent. 

Agree  to  affirm  on  opinions  of  court  below. 
All  concur. 
Order  affirmed. 


Chauncey  Kilmer,  Appellant,  v,  Saulesbury  S.  Bradley 
et  al.,  Respondents. 

An  appeal  from  an  order  of  Greneral  Term  affirming  a  judgment  is  prem^ 
ture  and  unauthorized  ;  judgment  should  first  be  entered  and  the  appeal 
taken  from  the  judgment. 

(Argued  January  27,  1880 ;  decided  February  8, 1880.) 

This  was  a  motion  to  dismiss  appeal  as  premature  and 
miauthoiized. 
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The  defendants  demurred  to  the  complaint  herein.  The 
demurrer  was  sustained  and  judgment  was  entered  in  their 
favor  dismissing  the  complaint,  with  costs.  From  that  judg- 
ment the  plaintiff  appealed  to  the  General  Term,  and  there 
an  order  was  made  affirming  the  judgment,  with  costs. 
Before  the  defendants  could  procure  the  taxation  of  their 
costs  upon  the  appeal  or  enter  judgment,  the  plaintiff  appealed 
from  the  order  of  affirmance  to  this  court  and  gave  the 
midertaking  staying  defendants'  pi'oceedings.  Heldj  that 
**the  motion  should  be  granted.  The  judgment  should  first 
have  been  entered,  and  the  appeal  should  then  have  been 
taken  from  that.'' 

Per  Curiam  opinion  for  granting  motion* 
All  concur. 
Appeal  dismissed. 


Eli  "W.  Blake.  Respondent,  v.  Chestee  Griswold  et  al., 

A{)pellants« 

This  case  presented  the  same  questions,  and  was  argued 
and  decided  with  Bonnell  v.  Griswold^  ante,  p.  128. 


Edward  P.  Doyle,  Appellant,  v.  The  New  Tobk  Etb    'iltjisl 
ASfD  Eab  Infibmabt  et  al.,  Respondents. 

(Argued  January  23,  18S0 ;  decided  February  24, 1880.) 

This  action  was  brought  to  recover  damages  for  an  injury 
to  the  plaintiff's  eyes,  producing  blindness,  alleged  to  have 
been  caused  by  the  negligence  and  unskilfulness  of  the 
defendant  Derby,  an  assistant  surgeon  appointed  by  defend- 
ant the  New  York  Eye  and  Ear  Infirmary,  a  charitable  cor- 
poration for  the  treatment  of  diseases  of  the  eye  and  ear  in 
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the  city  of  New  York,  The  particular  charge  made  by  the 
oomplaint  is  that  the  defendant  coi'poration  by  its  surgeons 
and  servants,  and  the  defendant  Derby,  '*  put  some  poisoi^ 
ous  infection  or  improper  substance  or  matter  into  the  eye 
or  eyes  of  the  said  plaintiff,  while  so  attempting  to  cure  and 
heal  and  doctor  him,  by  means  of  a  brush  or  other  cause/' 
whereby  they  became  inflamed  and  matterated;  by  reason 
whereof  he  l6st  the  sight  of  both  eyes.  The  jury  rendered 
a  verdict  for  the  defendants.  Numerous  exceptions  were 
taken  by  the  plaintiff  to  the  rulings  of  the  trial  judge  upon 
admitting  and  rejecting  evidence,  some  of  which  are  relied 
upon  as  errors  in  this  couit,  and  are  as  follows : 

Upon  the  cross-examination  of  the  plaintiff,  he  was 
inquired  of  as  to  writing  and  publishing  in  the  newspapers 
several  articles,  complaining  of  the  treatment  of  his  eyes  by 
the  defendants,  and  whether  in  those  articles  he  stated  that 
the  poison  or  foreign  substance  was  communicated  with  a 
brush.  He  had  testified,  and  such  was  the  claim  on  the 
trial,  that  purulent  matter  had  been  communicated  with  a 
brush  which  had  been  used  on  other  patients  without  proper 
cleansing.  Held,  that  the  inquiry  was  competent  upon  the 
question  of  the  plaintiff's  credibility  as  to  the  manner  of  the 
alleged  injury.  The  point  was  not  taken  that  the  articles 
should  be  produced;  it  appeared  that  they  were  in  court; 
heldi  that  as  the  witness  testified  that  he  did  not  state  in 
them  that  a  brush  was  used,  it  was  unnecessary  to  produce 
the  articles  afterwards. 

It  was  objected  that  Dr.  Derby,  the  defendant,  was  allowed 
to  testify  after  refreshing  his  memory  by  looking  at  the  diag- 
nosis of  plaintiff's  case,  made  at  the  time;  the  point  of  the 
objection  being  that  it  did  not  appear  but  that  the  witness 
had  a  clear  recollection  without  looking  at  the  memorandum. 
Held,  that  this  objection  was  without  merit.  If  the  witness 
had  a  clear  recollection  before,  it  would  do  no  harm  to 
strengthen  it  by  any  means  in  his  power.  It  was  also  urged 
that  this  memorandum  was  used  as  a  cover  to  allow  the 
defendant  to  draw  an  inference  from  its  statements,  when  he 
was  unwilling  to  testify  to  the  statements  himself.     Held, 


CAUSES  NOT  REPORTED  IN  FULL.  633 

that  as  the  memorandum  was  not  put  in  evidence,  whatever 
inferences  were  drawn  must  have  been  based  upon  the  testi- 
mony of  the  witness. 

This  question  was  asked  the  defendant,  Derby,  "Did 
you  in  your  treatment  of  young.  Doyle  use  the  best  ability 
and  skill  you  possessed  ? "  This  was  objected  to,  and  the 
objection  overruled.  The  question  was  not  objected  to  as 
leading.  Held,  no  error ;  that  it  was  a  fact  within  the  knowl- 
edge of  the  witness,  and  as  such  competent. 

This  question  Wiis  put  *to  several  experts,  **  Within  your 
experience  have  you  ever  known  a  case  where  contagion  of  this 
kind  was  communicated,  of  gonorrheal  opthalmia,  by  the  use  of 
the  brush  ?  "  This  was  objected  to,  and  objection  overruled. 
Held,  competent  upon  the  question  of  the  difficulty  of  such 
an  accident,  and  the  improbability  of  its  occurrence.  The 
fact  that  this  poison  might  be  communicated  by  a  brush,  did 
not  render  it  incompetent. 

Dr.  Hannon,  a  witness  for  plaintiff*,  was  asked  on  cross- 
examination  whether  he  had  stated  to  Dr.  Derby  and  Dr. 
Noyes  that  he  told  the  plaintiff  he  had  no  reason  to  complain 
of  the  treatment  he  had  at  the  infirmary.  This  and  evidence 
contradicting  his  denial  was  objected  to  on  the  ground  that 
it  was  collateral.  Held,  that  whether  Dr.  Hannan  made  such 
a  statement  was  not  of  itself  material,  but  the  statement  itself 
related  to  the  merits  of  the  controvei'sy,  viz. :  the  treatment 
of  the  plaintiff  at  the  infinnary,  and  as  the  witness  had  given 
mateiial  evidence  tending  to  prove  improper  practice  at  the 
infinnary,  the  evidence  was  competent  by  way  of  impeach- 
ment. 

Dr.  Hannan  subsequently  treated  plaintiff's  eyes.  Evi- 
dence was  received  under  objection,  tending  to  show  that 
Dr.  Hannan's  treatment  was  improper.  Held,  no  error ;  for 
the  reason  that  if  the  blindness  of  the  plaintiff  was  produced 
by  his  bad  practice,  it  would  follow  that  it  wjis  not  produced 
by  the  infirmary  practice;  and  that  even  if  both  contributed 
to  the  injury  it  was  competent  upon  the  question  of  damages. 

Also,  Jield,  that  it  was  competent  for  the  corporation  to 
prove  the  professional  standing  of  Dr.  Noyes,  another  sur- 
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gcon  employed  by  the  iufinnary,  and  that  of  Dr.  Derby,  and 
hence  that  it  had  discharged  its  duty  in  respect  to  employ- 
ing competent  and  skilful  surgeons  and  physicians. 

Two  exceptions  to  the  charge  weixj  relied  upon.  The 
first  w:is  to  the  followivig  :  **  Now,  gentlemen,  if  you  find 
from  the  circumstajiccs  surrounding  the  case,  and  you  are 
satisfied  that  Dr.  Derby  was  free  from  negligence,  that  he 
did  not  commmiiciite  the  jjoison,  or  that  it  was  communi- 
cated without  any.kuowledge  on  his  part,  without  his  know- 
ing that  the  brush  had  been  impregnated  with  the  poison, 
and  rc(iuired  extraordinary  caution,  he  would  not  be  liable  ; 
if  you  are  satisfied  that  he  had  no  reason  to  know  that  the 
brush  which  he  used  upon  young  Doyle's  eyes  had  been 
mprcgnatcd  with  this  purulent  matter,  then  he  is  entitled 
to  your  verdict."  //e/cZ,  untenable  ;  that  there  was  a  tech- 
nical answer  to  this  exception,  in  that  a  portion  of  the  charge 
excepted  to  was  admitted  to  be  correct ;  it  is  well  settled 
that  when  this  is  the  case  an  exception  will  not  be  sustained. 
But  that  the  whole  charge  was  substantially  correct,  and  if 
any  qualification  would  have  been  proper  it  should  have  been 
suggested  by  a  request.  The  court  charged  that  if  the  de- 
fendant "  has  used  ordinary  care,  and  has  Jiot  been  negligent," 
ho  would  not  be  liable,  and  charged  unqualifiedly  the  follow- 
ing request,  **  that  if  the  jury  came  to  the  conclusion  that  Dn 
Derby  negligently  used  the  brush,  when  it  had  been  used  in 
the  eye  of  another  patient,  and  thereby  communicated  the 
poison,  he  is  liable ;  "  also  as  to  what  would  constitute  neg- 
ligence, the  court  put  this  question  to  the  jury,  "  Did  Dr. 
Derby  on  the  12th  of  February,  1*72,  use  a  brush  on  the 
eyes  of  this  patient,  which  had  been  used  upon  other  patients, 
and  which  had  been  inoculated,  or  was  liable  to  have  been 
inoculated  with  this  poison  without  using  proper  means  for 
cleansing  it  before  he  used  it  again,"  As  a  whole,  the  court 
say  the  charge  presented  the  question  fairly,  and  in  accord- 
ance with  the  views  of  the  plaintiff's  counseL 

The  other  exception  was  taken  to  a  denial  of  the  following 
request :  "The  plaintiff's  counsel  asked  the  court  to  charge 
the  juiy  that  if  they  are  satisfied  from  the  evidence  that 
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poison  was  communicated  by  a  brush,  which  had  been  used 
in  another  patient's  eye,  negligently  to  plaintiff's  eye,  they 
need  not  come  to  the  conclusion  that  it  wiis  gonorrhea  com- 
municated."' The  court  said  :  "I  was  about  to  say  that  the 
whole  theory  of  the  plaintiff's  case  was  made  on  the  question 
of  its  being  gonorrheal  opthalmia,  that  was  communicated 
if  anything,"  and  the  court  refused  to  charge  otherwise. 
The  contention  on  the  trial^  was  whether  the  diseased  eyes 
of  the  plaintiff,  indicated  gonorrheal  ©pthalmia,  or  some 
other  purulent  opthalmia.  The  former  it  appeared  can  only 
be  caused  by  contagion,  while  the  latter  may  be  produced 
by  a  variety  of  causes,  to  which  it  was  alleged  the  plaintiff 
was  exposed,  and  it  appeared  to  have  been  assumed  upon  the 
trial  that  to  sustain  the  action  it  was  necessary  to  establish 
the  former  disease.  Hdd^  that  a  charge  that  any  other 
poison  besides  gonorrhea  negligently  communicated  would 
not  have  rendered  the  defendant  liable,  would  have  been 
clearly  error,  even  though  the  plaintiff  may  have  endeavored 
to  prove  that  particular  poison;  but  that  the  court  wjis  accu- 
rate in  stating  that  the  whole  theory  of  the  plaintiff  was 
based  on  the  charge  that  gonorrhea  was  communicated;  that 
the  judge  was  not  bound  under  the  circumstances  to  make 
the  charge  requested,  although  correct  in  the  al>stract,  and 
that  he  explained  sufficiently  the  reason  for  not  making  it. 

T.  O.  Campbell  for  appellant. 

Albert  SticJcney  for  respondents. 

Church,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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James  Bigleb  et  al.,  Respondents,  v.  William  Pinknet, 
Survivor,  etc.,  Appellant. 

(Argued  Janaaxy  2d,  1880 ;  decided  Febroaiy  24, 1880.) 

This  action  was  tried  before  a  referee.  On  settlement  of  the 
case,  defendants  requested  the  referee  to  find  certain  addi- 
tional facts,  which  he  refused.  Defendants  thereupon  moved, 
at  Special  Term,  that  the  case  be  sent  back  to  the  referee  with 
directions  to  pass  upon  the  proposed  additional  findings. 
Tlie  motion  was  denied,  and  the  order  thereon  was  aflirmed 
at  General  Term,  as  was  also  the  judgment  on  the  referee's 
report.  Defendants  apj^ealed  to  this  court  from  the  judg- 
ment and  the  order.  The  court  here  held,  that  further  and 
more  particular  findings  were  necessary  in  order  to  test  the 
correctness  of  the  referee's  conclusions,  and  that  without  them 
defendaut  could  not  well  review  the  report. 

Ordered,  therefore,  as  stated  below. 

Samuel  Hand  for  appellant. 
Eugene  A.  Brewster  for  respondents, 

Danfobth,  J.,  reads  for  reversal  of  judgment  and  order 
of  the  General  Teim,  and  order  of  Special  Term  denying 
defendants'  motion  to  send  the  case  back  to  the  referee  and 
requiring  him  to  make  additional  findings  ;  .  and  motion 
granted  as  to  thirteenth  and  twenty-fiflli  requests  to  find, 
with  costs  to  appellant  on  ap[)eal  ffom  that  order  in  the 
Supreme  Court  and  this  court;  the  case  to  be  reheard  in 
the  Supreme  CJourt  upon  such  further  findings  and  excep- 
tions as  may  be  made  and  on  the  case  as  settled,  with  costs 
of  appeal  from  judgment  to  this  comii  to  abide  event, 
•   All  concur. 

Ordered  accordingly. 
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Ih  the  Matteb  op  James  C.  Strong,  Appellant,  v.  Edward 
B.  Smith,  ResjJondent. 

(Argued  January  27, 1880;  decided  February  24, 1880.) 

Affirmed  on  opinion  of  Daniels,  J.,  at  Special  Term. 

John  C.  Strong  for  api^elknt. 

Spencer  Clinton  for  respondent. 

Pel'  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


James  S.  Rogers,  Appellant,  v.  Wiu-iam  Laytin  et  aL, 
Respondents. 

(Argued  Januai*y  28,  1880 ;  decided  February  24, 1880.) 

Very  many  questions  were  presented  in  this  case,  both  as 
to  the  findings  of  the  referee  and  his  rulings  in  the  reception 
of  evidence.  The  court  held,  that  the  evidence  was  sufficient 
to  justify  the  findings,  and  so  they  could  not  be  interfered 
with.  The  questions  as  to  evidence  were  also  disposed  of  in 
view  of  the  peculiar  circumstances  of  the  case. 

C.  J.  G.  Hall  for  appellant. 

Theo.  F.  Jackson  for  respondent. 

Church,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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John  Chapman,  Respondent,  v.  William  Spenob,  Af^el- 

•  laut. 

(Argued  January  30, 1880 ;  decided  February  24, 1880.) 

B.  F.  Blair  for  appellant. 

Benjamin  Estes  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Emile  L.  Legrand,  Respondent,  v.  The  Manhattan  Mer- 
cantile Association,  Appellant. 

Unless  restrained  by  law,  every  corporation  bas  tbe  incidental  power  to 
make  any  contract  necessaiy  to  advance  tbe  objects  for  wbicb  it  was 
created. 

(Argued  February  21,  1880 ;  decided  February  24, 1880.) 

This  was  an  action  to  recover  for  services  as  a  clerk  from 
December  1,  1874,  to  June  22,  1875,  at  an  alleged  agreed 
rate  of  $3,000  per  annum. 

The  action  ^V\as  commenced  two  days  after  the  teimination 
of  the  services.  The  complaint  alleged  that  defendant  '*  is  a 
corporation,  created  by  and  under  the  laws  of  the  Sbite  of 
New  York  ;"  that  it  made  the  agreement  with  plaintiff,  and 
that  he  rendered  the  services.  The  answer  denied  all  the 
allegations  of  the  complaint,  **  except  that  the  defendant  is 
a  cori>oration."  Held,  that  the  admission  was  not  limited 
to  the  time  of  the  answer,  but  was  to  be  construed  in  refer- 
ence to  the  complaint,  and  that  it  admitted  the  incorporation 
as  broadly  as  alleged  in  the  complaint. 

Defendant  was  incorporated  by  special  charter  (chap.  881, 
Laws  of  1872),  and  was  authorized  to  commence  business 
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when  a  certain  portion  of  its  capital  stock  was  paid  in ;  it 
could  perform  corporate  acts  before.  Prior  to  December  1, 
1874,  directors  and  tile  other  otiicei's  of  the  corporation  had 
been  elected  ;  it  had  opened  an  office,  and  taken  the  prelimi- 
nary steps  to  tlio  commencement  of  active  business  opera- 
tions. Plaintiir  wiis  hired  at  that  date  by  defendant's  vice- 
president,  who  Wiis  its  manager,  to  be  paid  at  the  rate  of 
$3,000  per  annum.  The  evidence  tended  to  show  that  the 
hiring  was  known  and  assented  to  by  the  directoi-s  and 
other  officers ;  the  services  rendered  were  in  the  office,  and 
continued  until  June  22,  1875.  This  work  was  the  proper 
and  necessary  work  preliminary  to  active  business  opera- 
tions. Held^  that  the  contract  was  valid  ;  the  court  stating 
the  rule  as  alcove,  and  citing  Broughton  v.  M.  Water- 
works (3  B.  &  A.,  1) ;  Bank  of  O.  v.  Patterson  (7  Cranch, 
299) ;  Strauss  and  Brother  v.  E>  Ins,  Co,  of  Cincinnati  (5 
Ohio  St.,  59). 

Also,  held^  that  the  contract  was  not  void  under  the  statute 
of  fraud,  as  the  firing  was  not  for  any  definite  time. 

D,  M,  Porter  for  appellant. 

Richard  M.  Henry  for  respondent. 

All  concur,   except  Church,  Ch.  J.,  and  Milleb,  J., 
absent  at  argument. 
Judgment  affirmed. 


Marshall  S.   Frost  et  al..  Respondents,  v.  Cobkelius 
Godfrey,  *  Appellant. 

(Argued  February  4, 1880;  decided  Februar>  24, 1880.) 

Thomas  Young  for  appellant. 

James  H.  Stanbrough  for  respondents. 

AoREE  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed* 
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John  Gbeen,  Respondent,  v.  Laban  B.  Fortier,  Appellant. 

(Submitted  Febiniary  5,  1880;  decided  February  24,  1880.) 

No  exceptions  were  taken  in  this  cjise  on  the  trial,  and  the 
only  question  presented  at  General  Term  and  here  was  that 
the  verdict  was  agsiinst  the  weight  of 'evidence. 

The  court  states  the  rule  as  **  well  settled,  that  where  the 
evidence  upon  a  question  of  fact  is  conflicting,  it  is  not  the 
subject  of  review  in  this  court,  and  i^  follows  that  a  judg- 
ment cannot  be  revci-sed  on  the  ground  stated." 

Davis,  Clinton  <&  Davis  for  appellant. 

Williams  &  Potter  for  respondent. 

Per  Curiam  opinion  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 


State  Bank  or  Randolph.  Appellant,  v.  James  V.  H. 
Jones,  Respondent. 

(Submitted  February  6, 1880 ;  decided  February  24, 1880.) 

Henderson  &  Wentworth  for  appellant. 

Jf.  T,  Jenkins  for  respondent. 

Agree  to  affirm  on  opinion  of  court  below. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  op  the  Brooklyn' 

AND  ROOKAWAY  BeaGH  RaILBOAD  COMPANY,  TO  AOQUIRE^ 

Lands,  eto. 

(Argued  February  M,  1880 ;  decided  March  2, 1880.) 

Alfred  (7.  Chopin  for  appellant.  * 

Jesse  Johnson  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


Joseph  Dixon  et  al.,  Appellants,  v,  Alfred  E,  Beaoh^ 

Respondent, 

(Argued  February  24,  1880 ;  decided  March  2, 1880.) 

This  was  an  appeal  from  an  order  of  General  Term, 
affirming  an  order  of  Special  Term,  which  vacated  an  order 
of  arrest. 

Decided  on  authority  of  Liddell  v.  Patton  (67  N.  Y.,  893.) 

Samuel  Hand  for  appellant.  , 

i?.  B.  McMaster  for  respondent. 

Danforth,  J.,  reads  mem.  for  dismissal  of  appeaL 
All  concur. 
Appeal  dismissed. 
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In  the  Matter  of  the  Trustees  of  the  Presbttbrt  ot 
New  York  to  Vacate  an  Assessment. 

(Argaed  February  24, 1880 ;  decided  March  2, 1880.) 

Jfuffh  L.  Cok  for  appellant. 

James  A.  Deering  for  respondent. 

Agree  to  aflSrm  on  authority  of  In  re  E.  L  8.  JnstiCutiort 
(75  N,  Y.,  388)  j  and  In  re  JeOer  (78  N.  Y.,  601). 
All  concur. 
Order  affirmed. 


Horace  B.  Claflin  et  al.,  Appellants,  v.  Julius  Baerb 
et  al.y  Respondents. 

(Argued  February  24, 1880 ;  decided  March  2, 1880.) 

This  was  an  appeal  from  an  order  of  General  Term, 
affirming  an  order  of  Special  Term,  which  vacated  an  attach- 
ment. Ileldy  that  the  order  was  not  reviewable  here.  The 
court  say  :  **  It  comes  within  the  principles  on  which  Anony- 
mous (59  K  Y.,  313),  was  decided  and  is  governed  by  Wal- 
lace V.  Castle  (68  N.  Y.,  370) ;  Allen  v.  Meyer,  (71  N.  Y., 
694),  and  other  like  cases  decided  by  this  court" 

Samuel  Hand  for  appellants. 

A.  Blumenstiel  for  respondents. 

Danforth,  J.,  reads  mem.  for  dismissal  of  appeaL 
All  concur. 
Appeal  dismissed. 
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HoBAOB  B.  Claflin  et  al,  Appellants,  v.  Mast  Wood 
CuRRiE  et  al.,  Respondents 

(Argaed  February  24, 1880 ;  decided  March  2, 1880.) 

8amuel  Hand  for  appellants. 

A.  Blumenstiel  for  respondents. 

AoBEE  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


VicrroR  W.  Mao  Farlanb,  Appellant,  v.  Auousmr  H. 
MojARRiETA  et  al.,  Respondents. 

(Argaed  February  24, 1880 ;  decided  March  2, 1880.) 

Samuel  Hand  for  appellant 

James  L.  Bishop  for  respondents. 

AoREE  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


The  People,  ex  rel.  Elizabeth  P.  Robbins,  Appellant,  v. 
The  Mayor,  Aldermen  and  Commonalty  of  the  Citt 
OF  New  York,  Respondent. 

(Argued  February  24,  1880 ;  decided  March  2, 1880.) 
John  J.  Taumsend  for  appellant. 
Hugh  L.  CoUe  for  respondent 
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Agree  to  modify  order  by  striking  out  provision  for  costs 
of  court  below,  and  as  modified  affirmed  without  costs  of 
this  court.     No  opinion. 

All  concur. 

Ordered  accordingly. 


Charles  H.  Clute,  Resi)ondent,  v.  The  Citt  of  Albany^ 

Appellant 

(Argued  February  25, 1880 ;  decided  March  9, 1880.) 

2f,  P.  Hinman  for  appellant. 

Esek  Cowen  for  respondent  ^ 

Agree  to  affirm  on  opinion  below* 
All  concur. 
Judgment  affirmed. 


Joseph  Baker,  Plaintifi*  in  Error,  v.  The  People  op  the 
State  op  New  York,  Defendant  in  Error. 

(Argued  March  1, 1880 ;  decided  March  9, 1880.) 

Peter  Miichett  for  plainti^  in  error. 

Benj.  K.  Phdps  for  defendant  in  error. 

Agree  to  affirm  without  opinion. 

All  concur. 

Judgment  affirmed.  \ 
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JoHK  W.  Habway,  Appellant,  v.  Christopher  L  Lott, 

Bespondent. 

(Submitted  March  8, 1880 ;  decided  March  9«  1880.) 

James  K.  HiU  for  appellant 

D.  P.  Barnard  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


WiMJAM  Poole  et  al.,  Plaintiffs  in  Error,  v.  The  Peofle 
or  THE  State  of  New  York,  Defendant  in  Error. 

Upon  the  trial  of  a  criminal  action  the  jury  is  to  deal  with  probabilities 

not  poesibilities ;  in  order  to  convict  it  is  not  required  to  find  that  it  waa 

not  posrable  for  another  than  the  prisoner  to  have  committed  the  crime ; 

it  is  sufficient  that  all  the  material  circumstances  point  to  his  g^uilt,  and 

"     that  they  are  inexplicable  on  the  theory  of  his  innocence. 

.(Argued  March  1,  1880 ;  decided  March  9, 1880.) 

The  plaintiffs  in  error  were  convicted  in  the  Court  of 
General  Sessions,  in  and  for  the  city  and  county  of  New 
York,  of  the  crime  of  murder  in  the  second  degree.  The 
principal  questions  here  were  upon  the  facts,  the  court  held 
them  sufficient  to  sustain  the  indictment  The  trial  judge, 
upon  the  request  of  the  counsel  for  the  prisoners,  charged 
the  jury  that  before  they  could  convict  them,  "they  must 
be  satisfied  beyoild  a  rcnsonable  doubt  that  no  other  persons 
but  the  prisoners  killed  the  deceased."  He  was  then  asked 
to  charge  that  **  it  is  not  in  evidence  that  any  person  saw  the 
assault  upon  the  deceased,  and  that  it  is  possible  that  persons 
other  than  the  prisoners  may  have  committed  the  assault ; " 
this  he  refused.  Held^  no  error,  the  court  say,  the  judge 
**  had  covered  the  law  sufficiently  in  his  charge  of  the  prior 
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request,  and  the  rule  embodied  in  the  last  request  was  not 
the  proper  one.  Juries  are  not  to  deal  with  possibilities^ 
but  with  probabilities,  in  such  cases.  When  a  case  depends 
upon  circumstantial  evidence,  and  in  most  other  cases  a  jury 
could  not  find  that  it  was  not  possible  for  some  one  besides 
the  prisoner  to  have  committed  the  offence.  A  jury  is  never 
required  to  find  that  it  was  not  possible  for  another  to  have 
committed  the  crime  before  they  can  convict  a  prisoner  on 
trial ;  or,  in  other  words,  to  find  that  it  is  impossible  for  the 
prisoner  to  be  innocent.  Such  a  degree  of  ceilainty  is  rarely 
attainable  in  the  administration  of  justice.  It  is  sufficient 
that  all  the  material  circumstances  point  to  guilt,  and  that 
they  are  inexplicable  upon  the  theory  of  innocence.  The 
guilt  must  be  established  beyond  a  reasonable,  not  beyond  a. 
possible  doubt." 

William  F.  Howe  for  plaintiffs  in  error. 

Benj.  K.  Phelps  for  defendant  in  error. 

EABii,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Chables  C.  Harrison  et  al.,  Respondents,  v.  William  TSL 
Boss  et  al.,  Appellants. 

(Argned  March  3, 18S0 ;  decided  March  9,  1S80.) 

F.  C.  Gantine  for  appellants. 
John  E,  Paraons  for  respondents. 

Agree  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 
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Maknino  R.  Roll,  Respondent,  v.  The  Northebn  Csntbal 
Railway  Company,  Appellant. 

(Argraed  March  4, 1880 ;  decided  March  19, 1880.) 

;     Reported  below,  15  Hun,  496. 

Geo.  M.  Diven  for  appellant. 

H.  Boardman  Smith  for  respondent. 

Agree  to  afBrm  without  opinion. 

All  concur,  except  Rapallo,.J.,  not  voting. 

Judgment  affirmed. 


Clabke    B.   Auqustine,   Respondent,   v.   James    BbitTi 

Appellant. 

(Argued  March  8, 1880;  decided  March  19, 1880.) 

Rbpobteb  below,  15  Hun,  395. 

Edward  Devoe  for  appellant. 

James  A,  Deering  for  respondent. 

Agree  to  affirm  without  opinion. 

All  concur,  except  Anprews,  J.,  absent. 

Judgment  affirmed. 
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Isaac  F.  Duckworth,  Respondent,  v.  John  Roach  et  al.. 

Appellants. 

(Submitted  March  9,  18S0 ;  decided  March  19, 1880.) 

Geo.  W.  Van  Sicklen  for  appellants. 

II.  F.  Hatch  for  respondent 

AoREE  to  dismiss  appeal  without  opinion* 
All  concur. 
Appeal  dismissed. 


liS  4i7|     Bernard  Sheridan,  Respondent,  v.  Benjamin  Andrews^ 
Impleaded,  etc.,  et  al.,  Appellants, 

(Argued  March  9,  1880;  decided  March  19,  1880.) 

Plaintiff  sued  to  recover  moneys  in  the  hands  of  defend- 
ant Cameron  as  receiver.  He  made  several  others  parties 
defendants.  He  asked  judgment  in  the  alternative;  one 
clause  of  his  prayer  was  that  the  receiver  be  required  to  pay 
the  money  to  him.  The  defendants  appeared  and  answered 
separately.  It  appeared  from  the  pleadmgs  that  the  defend- 
ants other  than  Cameron  claimed  interest  in  the  moneys  iii 
hostility  to  the  claim  of  the  plaintiff.  A  trial  was  had  at 
Special  Term,  and  a  judgment  was  rendered  dismissing  the 
plaintiff's  complaint  and  adjudging  costs  to  the  several 
defendants  in  different  amounts  specified.  From  that  judg- 
ment plaintiff  appealed  to  the  General  Term,  particularizing 
in  his  notice  the  judgment  of  each  defendant  for  costs.  That 
judgment  was  affirmed  at  General  Term,  with  costs  ;  and  a 
judgment  of  affirmance  was  entered,  in  which  the  costs  of  the 
several  defendants  were  separately  named  in  Specific  amounts, 
and  they  had  a  several   recoveiy  each   for  his  own  sum. 
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Prom  this  judgment  the  plaintiff  appealed  to  the  Court  of 
Appeals,  giving  notice  of  appeal  to  each  defendant  and  par- 
ticularizing each  judgment  in. his  notice.  The  Court  of 
Appeals  affirmed  the  judgment  appealed  from  in  all  things, 
and  awarded  costs.  (72  N.  Y.,  170.)  In  the  remittitur 
from  this  court  as  it  appeared  in  the  printed  case  on  this 
appeal,  the  award  of  costs  is  to  the  **  responderUj^*  m  the 
jsingular  number ;  but  it  appeared  in  other  parts  of  the 
remittitur  that  the  **  respondents  "  appeared  by  counsel.  The 
remittitur  went  down,  and  the  judgment  of  this  court  was 
made  the  judgment  of  the  Supreme  Court ;  costs  were 
awarded,  one  amount  to  five  defendants,  and  one  amount  to 
defendant  Cameron.  The  plaintiff  then  moved  the  Si^ecial 
Term  that  the  costs  be  re-taxed,  that  the  defendants  be  dis- 
allowed all  costs  in  the  Court  of  Appeals,  which  motion  was 
denied.  He  appealed  from  the  order  of  denial  to  the  Gen- 
eral TeiTO,  and  there  the  order  of  the  Special  Term  was 
modified  so  that  all  the  costs  which  had  been  allowed  and 
taxed  in  this  action  were  disallowed,  except  those  to  the 
receiver  and  the  extra  allowance,.  $350 ;  and  all  the  judg- 
ments for  costs  in  the  action  in  favor  of  defendants,  Sfephen 
C.  Jackson  and  wife,  John  Andrews  and  othere,  and  Benja- 
min Andrews,  in  his  own  right  and  as  administmtor,  were 
vacated  and  set  aside.  Held  error,  as  to  the  remittitur  the 
court  state  their  opinion  that  the  word  **  respondent "  was  a 
printer's  error  and  that  costs  were  awarded  to  the  respon- 
dents, as  it  so  appears  on  the  records  of  the  court ;  as  to 
the  modification  they  say  : 

••  We  are  not  disposed  to  find  fault  with  any  action  of  the 
<50urts  which  confines  within  narrow  limits  the  costs  of  litiga- 
tion ;  but  it  must  be  done  with  power  to  do  it.  In  this  case 
we  are  not  able  to  find  the  power  in  the  General  Teim  to 
vacate  on  motion  the  judgments  of  the  Special  and  General 
Terms,  after  both  have  been  affirmed  by  this  court.  There  is 
no  allegation  or  suggestion  of  fraud  or  imposition  upon  the 
courts.  The  record  has  always  presented  the  same  facts  as 
to  the  necessity  or  the  contrary,  of  separate  defenses,  or  of 
appearing  by  different  attorneys.     We  will  not  say  that  in 
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no  case  can  judgments  of  Special  Term  and  General  Temi, 
after  affirmance  by  this  court,  be  modified  on  motion  in  the 
court  of  original  jurisdiction.  We  do  not  find  facts  here 
that  give  authority  so  to  do.  It  is  in  effect  vacating  and 
setting  aside  a  judgment  of  this  court.  That  they  were 
vacated  only  as  to  the  costs,  makes  no  difference  ;  they  were 
affirmed  by  this  coiul  in  all  things,  as  well  for  costs  as  other 
matter  adjudicated  ;  and  thus  the  judgments  for  costs  became 
the  judgment  of  this  court. 

**  It  may  well  be  that  the  plaintiff  has  been  oppressed  by 
the  accumulation  of  costs  in  this  action,  incurred  by  thesepa^ 
rate  appearances  of  several  defendants  ;  and  that  if  the  Gren- 
eral  Terra  had  had  the  power,  it  would  have  been  discreetly 
exercised  in  disallowing  all  the  bills  but  that  of  the  receiver. 
There  was  an  orderly  way  of  reaching  that  result,  by  a  return 
of  the  remittitur  to  this  court  and  initiating  remedial  action 
here." 

Joseph  8.  Ridgway  for  appellants. 

Tliomas  M.  Wheeler  for  respondent. 

Per  Curiam  opinion  for  revei-sal  of  order  as  to  appellant, 
without  costs. 

All  concur,  except  Miller,  J.,  not  voting,  and  Andrews, 
J.,  absent. 

Order  reversed. 
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'  151    66        Francis  Brown  et  al.,  Appellants,  v.  Joseph  W.  Smith^ 

Respondent. 

John  D.  Wing  et  al.,  Appellants,  v.  The  Same,  Respondent* 

Peter    A.    Welch    et   al.,    Appellants,    v.   The    Same, 

Respondent. 

(Argrued  March  11,  18S0 ;  decided  March  19,  1880.) 

Reported  below,  13  Hun,  408, 
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01  E.  Tracy  for  appellants. 

Frding  H.  8mUh  for  respondent. 

Per  Curiam  mem.  for  affirmance  on  opinions  of  General 
Term  and  of  referee. 

All  concur,  except  Miller  and  Earl,  JJ.,  not  voting. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  Jacob  H.  Clutb 
AS  Trustee. 

(Argaed  March  9, 1880;  decided  March  19,  1880.) 

In  June,  1874,  John  Gould  made  and  published  his  last 
will,  in  which  he  dii»posed  of  a  large  estate.  He  created 
several  trusts  for  his  wife  and  children,  and  appointed  the 
appellant  Savage  trustee  of  all  the  trusts,  executor  of  the 
will,  and  guardian  of  his  children.  In  November,  1874, 
Oould  died  ;  after  his  death  his  will  was  proved  and  admit- 
ted to  probate,  and  Savage  took  upon  himself  the  duties 
of  executor  and  trustee  under  the  will.  A  few  days  before 
his  death,  Grould  assigned  to  Savage,  by  a  written  assign- 
ment absolute  in  form,  two  bonds,  secured  by  mortgages 
upon  real  estate,  amounting  to  $15,000.  At  the  same  time, 
he  impressed  upon  the  propeity  thus  assigned,  by  parol, 
a  trust  that  Savage,  as  trustee,  should  hold  the  bonds  and 
mortgages,  and  collect  and  invest  and  re-invest  the  principal 
sum  or  sums  thereof,  as  often  as  such  principal  sum  or  sums 
might  be  collected  or  received  by  the  trustee,  and  collect  the 
interest  and  income  of  such  property,  and  after  paying  and 
deducting  all  the  expenses  attendant  upon  or  resulting  from 
the  trust,  including  the  fees  and  commissions  of  the  trustee, 
that  he  should  pay  the  balance  of  such  interest  and  income 
in  quarter-yearly  payments  to  Wilhelmina  Kappes,  so  long 
as  she  should  live  and  remain  unmarried,  with  remainder 
over,  upon  her  death  or  marriage,  of  the  principal  of  the 
trust  estate,  in  whatever  form  invested,  to  Savage  as  executor 
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and  trustee  under  Gould-s  will,  to  be  added  to  the  trust  estate 
of  Gk)uld'8  children  under  the  will.  By  virtue  of  the  assign- 
ment thus  made  to  him,  and  the  trust  thus  created,  Savage 
took  and  has  since  held  the  bonds  and  mortgages. 

In  April,  1878,  Savage  was  removed  from  his  office  of 
executor  and  trustee  under  the  will,  and  soon  thereafter  Jacob 
H.  Clute  was  appointed  by  the  Supreme  Court  trustee  to  exe- 
cute the  trusts  created  in  the  will ;  he  was  also  appointed 
administrator  with  the  will  annexed,  and  has  since  been  such 
trustee  and  administrator.  Some  time  before  this  proceed- 
ii^  was  instituted,  Savage  commenced  a  foreclosure  of  the 
two  mortgages,  obtained  a  judgment  of  foreclosure,  and  a 
referee  appointed  for  that  purpose  had  advertised  the  mort- 
gaged premises  for  sale.  Then  Clute  presented  his  petition 
to  a  Special  Term  of  the  Supreme  Court,  in  which  he  set 
forth  the  facts  hereinbefore  mentioned  and  other  facts; 
alleged  that  the  mortgages  were  a  part  of  the  estate  of  John 
Oould,  that  as  ti'ustee  thereof  he  was  entitled  to  the  pos- 
session thereof,  and  that  he  had  demanded  the  possession 
thereof  of  Savage,  who  refused  to  deliver  the  same  to  him; 
and  he  piayed  that  Savage  should  be  ordered  to  transfer  and 
deliver  the  bonds  and  mortgages  and  judgment  of  foreclosure 
to  him,  and  to  consent  that  he  should  be  substituted  in  the 
foreclosure  action  as  plaintiff  in  his  capacity  as  trustee, 
or  that  Savage  and  the  referee  should  be  directed  and 
required  to  receive  his  bid  upon  the  foreclosure  sale  to 
the  amount  actually  due  on  the  judgment,  and  if  the 
premises  should  not  produce  upon  the  sale  a  larger 
amount  from  other  sources,  that  they  be  struck  off  to  him 
as  such  trustee,  on  such  terms  as  the  court  should  settle. 
The  petition,  which  was  also  entitled  in  the  foreclosure  action, 
was  brought  to  a  hearing  upon  a  notice  served  upon  the 
referee  for  the  sale  and  upon  Savage,  and  the  court  madean 
order,  of  which  this  is  the  material  part:  **It  is  ordered, 
that  for  the  better  determination  of  the  questions  raised 
herein,  the  judgment  in  the  above  entitled  action  be  and  it 
hereby  is  so  far  vacated  and  opened  as  to  Jacob  H.  Clute  as 
i^ind  trustee  as  aforesaid,  as  to  the  cestuts  que  trust  and  heirs 
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of  John  Gould,  deceased,  and  as  to  Wilhelmina  Kappes,  the 
cestui  que  trust  under  said  assignment,  as  to  require  the  said 
plaintiff  Edward  Savage,  and  said  plaintiff  is  hereby  required 
and  directed  to  amend  and  add  them  as  parties  defendant  to 
the  above  entitled  action,  and  to  serve  them  with  copies  of 
the  summons  and  complaint  herein,  within  ten  days  from 
the  entry  of  this  order,  and  that  they  be  allowed  to  come  in 
within  the  usual  time  to  answer  or  defend  as  they  may  deem 
or  be  advised  to  be  proper,  and  thereon  litigate  and  deter- 
mine their  respective  rights  and  relief;  and  that  in  the 
meantime  all  proceedings  of  said  Savage  as  plaintiff,  and  of 
S.  S.  Hatt  as  referee  therein  named,  upon  the  judgment  of 
forcclosui'e  and  sale  herein  bo  stayed,  except  to  adjourn 
from  time  to  time  and  give  notice  thereof ;  and  that  said 
Edward  Savage  and  S.  S.  Hatt,  the  referee  in  said  judgment 
named,  be  and  llicy  each  are  in  the  meantime  enjoined  from 
assigning,  disposing  of,  or  in  any  manner  interfering  with 
the  said  mortgages,  bonds  or  judgments  other  than  may  be 
ncccssaiy  for  the  preservation  and  protection  thereof.  As 
to  the  other  defendants,  their  default  in  the  said  judgment 
is  not  opened."  From  this  order  Savage  appealed  to  the 
General  Term  of  the  Supreme  Court,  entitling  his  appeal  in 
this  matter  as  well  as  in  the  foreclosure  action,  and  there  the 
order  of  the  Special  Term  was  modified  so  as  to  read  as 
follows  :  **  Ordered,  that  the  said  Edward  Savage  be  and 
he  is  hereby  relieved  from  the  further  performance  of  the 
trusts,  and  from  any  and  all  interest  under  the  said  assign- 
ment of  A.  H.  Tremain,  and  under  the  assignment,  interest 
and  trust  created  by  said  John  Gould,  deceased,  and  that 
the  said  Jacob  H.  Clutc,  as  trustee  as  aforesaid,  be  vested 
therewith  (subject  to  and  charged  with  the  performance  of 
such  trust)  ;  and  that  said  Edward  Savage  assign  to  said 
Clute,  as  such  ti-ustee,  the  said  bonds  and  i^rtgages  men- 
tioned and  referred  to  in  the  above  entitled  petition  and 
action  by  proper  assignment  in  writing,  charged  with  the 
trust  aforesaid,  and  until  the  death  or  marriage  of  the  said 
cestui  que  trust  for  life  named  in  said  trust  deed,  and  there- 
after to  be  held  by  him  and  his  successora  as  testamentary 
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trustee,  or  if  the  said  cesfuia  que  (rust,  under  said  will  of 
John  Gould,  be  then  entitled,  to  them ;  and  further,  that 
said  Jacob  H.  Clutc,  as  trustee  as  aforesaid,  be  substituted 
as  plaintiff  in  the  above  entitled  action,  in  the  place  and 
stead  of  said  Edward  Savage,  who  shall  at  the  same  time 
assign  to  him  the  judgment  held  by  him  in  the  above  enti- 
tied  action ;  and  further,  ordered,  that  these  proceedings  be 
without  prejudice  to  the  right  of  said  cestuis  que  trust  named 
in  said  trust  deed  for  good  cause  shown  to  petition  this  court 
to  require  security  from  the  said  Clute." 

Earl,  J.,  who  writes  .the  opinion,  says:  "We  are  of 
opinian  that  both  ordei*s  are  wrong.  Clute  had  nothing 
whatever  to  do  with  the  two  mortgages.  Savi^  held  two 
distinct  trusts ;  one,  under  the  will,  of  the  estate  passing 
by  the  will,  and  one,  under  the  parol  appointment,  of  the 
two  bonds  and  mortgages.  The  latter  trust  came  into  opera- 
tion the  moment  it  was  created  ;  the  former  at  the  death  of 
the  testator.  The  title  to  the  bonds  and  mortgages  by  the 
assignment  at  once  vested  in  Savage  for  the  purposes  of  the 
trust,  and  for  those  puiposes  he  became  the  absolute  legal 
and  equitable  owner  of  them,  even  as  against  Gould.  That 
trust  did  not  depend  upon  the  will,  and  would  have  con- 
tinued, even  if  the  will  had  been  revoked,  or  if  the  tmsts 
therein  ci-eated  had  l>een  invalid.  So  when  Savage  was 
removed  from. his  office  of  testamentary  trustee,  he  still 
remained  trustee  of  the  other  trust,  with  all  his  powers  and 
rights  as  such  intact ;  and  when  Clute  was  appointed  trus- 
tee of  the  trusts  created  by  the  will,  he  did  not  become  enti- 
tled to  the  bonds  and  mortgages.  Thus  Savage  is  entitled, 
unless  sooner  removed,  to  hold  these  moitgages,  or  the  prop- 
erty representing  them,  until  the  marriage  or  death  of  Miss 
Kappes,  and  then  the  property  will  pass  to  whoever  is  trus- 
tee of  the  test^ipdentary  trusts.  If  it  shall  be  Clute,  then  he 
will  be  entitled  to  take  the  property  and  hold  it,  upon  the 
same  trusts  provided  in  the  will  for  the  children  of  the  tes- 
tator, unless  these  trusts  shall  have  terminated  by  lapse  of 
time,  in  which  event  the  propeity  would  pass  dii^ectly  to 
such  children.     At  this  time,  the  entire  title  to  the  bonds 
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and  mortgages  is  iu  Savage  as  trustee,  and  the  sole  bene- 
ficiaries are  Miss  Kappes  and  the  testator's  children ;  she, 
during  her  life,  if  she  shall  not  maiTy,  and  they,  after  her 
marriage  or  death.  While  this  trust  exists,  Clute  has  no 
interest,  contingent  or  otherwise,  in  possession  or  remainder, 
in  the  property. 

**  It  follows  from  these  views  that  Clute  had  no  standing 
whatever  to  intervene  iu  this  matter.  If  Savage  is  an  unsuit- 
able person,  any  of  the  beneficiaries  of  the  trust  may  take 
proceedings  to  remove  him  or  to  compel  him  to  give  security. 
If  he  is  acting  corruptly  or  improvidently  in  the  foreclosure 
of  the  mortgages,  any  of  them  may  invoke  the  interference 
of  the  Supreme  Court  to  protect  their  interests  iu  some  suit- 
able way.  Clute  may  apply  to  the  Supreme  Court,  whose 
officer  he  is,  for  authority  to  bid  at  the  foreclosure  sale  and 
to  use  the  trust  funds  iu  his  hands  for  that  purpose.  There 
are  many  ways  to  protect  all  the  parties  interested  in  this 
trust  by  regular  and  orderly  proceedings  in  the  courts. 

**I  can  see  no  purposes  served  by  the  Special  Term  order 
There  is  no  allegation  that  the  foreclosure  and  judgment  are 
not  regular.  Clute  is  in  no  way  a  necessary  or  proper  party 
to  that  action,  and  there  can  be  no  reason  for  making  the 
cestuis  que  trust  parties.  They  have  nothing  to  litigate  in 
the  action,  and  it  was  not  necessary  that  they  should  be  made 
parties  for  the  protection  of  any  of  their  rights.  They  can 
be  protected  as  well,  if  they  are  not  made  parties,  as  if  they 
are.  The  trustee  is  constantly  under  the  control  of  the  court, 
and  it  is  always  open  for  their  protection.  It  is  not  perceived 
what  they  could  do,  or  what  would  be  done  with  them  or 
for  them,  if  made  parties. 

'*The  General  Term  had  no  jurisdiction  to  supersede  or 
remove  Savage  as  trustee.  The  case  was  before  it  simply 
upon  the  application  of  Clute,  who  had  no  standing  there 
for  that  purpose.  The  order  of  the  General  Term  cannot 
stand  upon  the  consent  of  the  counsel  said  to  have  been  there 
given.  If  such  consent  could  otherwise  authorize  such  an 
order,  here  it  was  conditional,  and  the  condition  was  not 
complied  with." 
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E.  Ctmntryrnan  for  appellant. 
Alvah  H.  Tremain  for  respondents 

Eabl,  J.,  reads  for  reversal  of  orders  of  General  and 
Special  Terms,  Rapallo  and  Danforth,  JJ.,  concur; 
Church,  Ch.  J.  and  Miller,  J.,  do  not  concur  in  holding 
that  Clute  has  no  intci-est  in  the  trust  fund  in  the  hands  of 
Savage,  but  concur  in  the  result ;  Folgeb,  J.,  does  not  vote  j 
Andrews,  J.,  absent. 

Orders  revei'sed. 


i5  5i    The  People  of  the  State  of  New  York,  AppeDaut^ 
/  V.  Henry  D.  Denison  ct  al.,  Respondents. 

(Argraed  Januaj-y  29, 1880 ;  decided  April  6,  1880.) 

This  action  was  brought  to  recover  back  moneys  alleged 
to  have  been  fraudulently  obtained  by  defendants,  under 
color  of  a  contract  with  the  State,  "  by  means  of  frauds, 
devices,  false  pretences  and  vouchers,  and  con'upt  combma- 
tions  and  collusions  with  State  officers."  The  opinion  read 
a£)  stated  in  the  minutes  was  not  handed  down. 

(7.  J.  Everett  for  appellants. 

Wm.  O.  Ruger  for  respondents. 

FoLGER,  J.,  reads  an  opinion  for  affirmance  of  order  of 
General  Term,  and  for  judgment  absolute  for  defendants' 
holding. 

Fii'sL  That  the  cause  of  action  stated  in  the  complaint 
was  one  in  fraud  alone,  and  that  the  referees  did  not  find 
that  there  was  fi-aud  in  the  transaction.  In  which  all  concun-ed 
except  Earl,  »J.,  who  thought  the  action  might  be  held  as 
one  ex  contravtu. 

S^'cond.  Th:it  the  referees  were  right,  though  not  in  all 
details  h^tatcd  by  them,  in  the  opinion  that  the  canal  com- 
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miasioners  and  auditor  acted  without  authority  of  law  in 
some  of  the  payments  made  to  the  defendants,  but  that  the 
referees  were  wrong  in  holding  that  the  State  could  recover 
all  the  moneys  thus  paid  and  not  allow  for  the  value  of  the 
work  done.  In  this  Miller  and  Earl,  JJ.,  concurred ; 
Church,  Ch.  J.,  Rapallo,  Andrews  and  Danforth,  JJ., 
expi*essed  no  opinion. 

Third.  That  there  was  not  a  ratification  by  the  Legis- 
lature of  the  unauthorized  payments.  In  this  Miller  and 
Earl,  JJ.,  concurred ;  Church,  Ch.  J.,  Rapallo,  Andrews 
and  Danforth,  JJ.,  did  not  concur,  but  on  the  contrary, 
held  that  there  was  a  mtification  by  the  Legislature. 

Order  affirmed  and  judgment  absolute  for  defendants. 


Samuel  H.  Bradley  et  al.,  Appellants,  v.  James  Biqler 
et  al.,  Kespondents. 

(Argaed  March  4, 1880 ;  decided  April  6, 1880.) 

Decided  on  the  facts  in  the  case. 

CX  F.  Brown  for  appellants. 

Samuel  Hand  for  respondents. 

Miller,  J.,  reads  opinion  for  affirmance  of  order  and  for 
judgment  absolute  against  plaintiffs  on  stipulation* 
All  concur. 
Order  affirmed  and  judgment  accordingly. 
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Chables  Andrews  et  aL,  Executors,  etc.,  Appellants,  tf* 
Charles  P.  Phillips  as  Committee,  etc.,  Impleaded,  eto.» 
Bespoudent 

(Argued  March  5,  1880 ;  decided  April  6, 1880.) 

Decided  on  the  &cts  in  the  case. 

George  M.  Kennedy  for  appellants. 

T.  K,  Fuller  for  respondent. 

Rapallo,  J.,  reads  for  affirmance. 

All  concur,  except  Folgeb,  «f.,  who  dissents  and  reads 
opinion  for  reversal,  and  Andrews,  J.,  who  takes  no  part 
Judgment  affirmed. 


William  H.  Brown,  Respondent,  v.  Peter  W.  Gallaudet, 

Appellant. 

Argaed  March  9,  1880 ;  decided  April  6,  1880.) 

Wm.  W.  Niles  for  appellant 

Nathaniel  O.  Moah  for  respondent. 

Agree  to  dismiss  appeal  without  opinion. 
All  concur. 
Appeal  dismissed. 


AuausTiN  H.  Mojarrieta  et  al.  Respondents,  t^.  Tomas 
Saenz  et  al..  Appellants. 

(Argued  March  9,  1880 ;  decided  April  6, 1880.) 

Edward  Patterson  for  appellants. 
J.  F,  MoaJier  for  respondents. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur,  except  Andrews,  J.,  absent 
Order  affirmed. 
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Ambrose  Giraudet,  Respondent,  t;.  Henrt  Korn, 
Appellant. 

<Argaed  March  11,  1880 ;  decided  April  6, 1880.) 

F.  J.  Moissen  for  appellant. 

Edward  Patterson  for  respondent. 

AoREE  to  affirm  without  opinion. 
All  concur. 
Judgment  affirmed. 


Bernard  Reillt,  as   Sheriff,  etc.,  et  al.,  Appellants,  v. 
Joaquin  Demestrb  et  aL,  Respondents.   ^ 

(Aigaed  March  12, 1880 ;  decided  AprU  6, 1880.) 
Edward  Patterson  for  appellants. 

Emmet  H.  OlcoU  for  respondents. 

AaREE  to  af&rm  without  opinion. 
All  concur. 
Judgment  affirmed. 


William  A.  Leonard,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  CJompant, 
Appellant. 

(Argued  March  15»  1880 ;  decided  April  6,  1880.)  J 
Frank  Loomia  for  appellant. 

DeWitt  O.  Brown  for  respondent. 

Agree  to  affinn  without  an  opinion. 

All  concur,  except  Rapallo  and  Miller,  JJ.,  dissenting. 

Judgment  affirmed. 
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The  Tenth  National  Bank  of  the  City  of  New  York^ 
Appellant,  V.  The  Mayob,  Alderman  and  Common- 
alty of  the  City  of  New  York,  BcspondfioL 

(Argued  March  16, 1880;  decided  April  6,1880.) 

Henry  H.  Anderson  for  appellant. 

Francis  Lynde  Stetson  for  respondent 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Ljf  ^1      Stratford  P.  Davidson  et  al.,  Eespondents,  v.  Ionaoio  F. 
80b  66o|  Alfaro  et  al.,  Appellants. 

146      3821 

The  question  as  to  whether  this  court  has  Jui-isdiction  on  appeal  from  a 

judgment,  or  from  an  oi*der  gi>anting  or  refusing  a  new  tiial,  is  to  be 

determined  by  the  amount  in  conti'oversy  in  the  Gteneral  Term. 
Cross  demands,  though  unliquidated  by  judgment,   and'  although  not 

within  the  statute  of  set-off,  will  in  equity  be  set-off  against  each  other, 
•  if,  fi-om  the  situation  of  the  parties,  jii<^tice  cannot  otherwise  be  done. 

Insolvency  of  one  of  the  parties  is  a  sufficient  ground  for  the  allowanee. 
As  to  how  far  the  right  of  lien  of  an  attorney  for  copts  will  ^itand  in  the 

way  of  a  set-off  of  a  judgment,  sought  in  an  equitable  action,  qvart. 

(Argued  March  11,  1880 ;  decided  April  6,  1880.) 

These  were  cross-appeals  from  a  judgment  of  Greneral 
Term,  affirming  a  judgment  of  Special  Term.  (Reported 
below,  16  Hun,  393.) 

Tiiis  action  was  an  equitable  one  to  compel  the  set-off  of  a 
judgment  obtained  in  favor  of  the  defendants  against  the 
plaintiffs,  against  a  claim  in  favor  of  the  plaintiffs  against  the 
defendants. 

The  trial  couit  found,  substantially,  the  following  facts : 

On  or  about  the  20th  day  of  November,  1872,  the  plain- 
tiffs commenced  an  action  in  this  coui-t  afrainst  the  defend- 
ant, Alfaro,  to  recover  the  sum  of  $550^V^,  with  interest 
from   November   11,    1872,   being  the  amount  of  certain 
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fUleged  over-drafts  upon  the  plaintifl^  by  the  said  defendant, 
in  excess  of  the  compensation  to  which  he  was  entitled  for 
his  services  under  an  agreement  in  writing  made  between 
them,  under  which  the  defendant  was  employed  to  obtain 
ordera  for  gold.  Alfiiro  appeared  in  said  action  by  the  other 
defendants  who  composed  the  firm  of  Coudert  Brothers,  his 
attorneys. 

The  trial  of  said  action  was  commenced  before  the  said 
i;efcree  on  the  8th  day  of  January,  1875,  and  was  penUing 
at  the  time  of  the  commencement  of  this  action.  In  August, 
1876,  the  said  referee  made  his  report  in  favor  of  the  plain- 
tiffs, for  $495.72,  amount  due,  and  $141.09  interest  thereon, 
amounting  together  to  $636.81,  and  judgment  was  there- 
upon entered  in  favor  of  the  plaintiffis  against  Alfaro,  on 
August  26,  1876,  for  $636.81  damages  and  $427.67  costs. 

Alfaro  was  at  the  time  of  the  commencement  against  him 
of  the  said  action,  and  is,  utterly  insolvent 

On  or  about  the  15th  day  of  February,  1873,  the  defend- 
ant Alfaro  commenced  an  action  in  the  Superior  Court  of  the 
city  of  New  York  agsiinst  the  plaintiffs  herein,  for  the  recov- 
ery of  damages  for  an  alleged  breach  of  the  said  contract  of 
employment,  wherein  a  verdict  was  obtained  for  the  sum 
of  $500  damages  in  favor  of  Alfaro,  against  the  plain- 
tiffs, on  January  28,  1875  ;  on  such  verdict  judgment  was 
rendered  on  the  12th  day  of  June,  1875,  for  the  sum  of 
$813.53  for  the  said  damages  and  for  the  costs.  All  legal 
proceeduigs  in  each  of  the  said  actions  were  conducted  on 
behalf  of  Alfaro  by  Coudert  Brothers,  as  his  attorneys  and 
counsel ;  who,  since  the  commencement  of  the  action  first 
above  mentioned,  have  been  well  acquainted  with  all  tho 
circumstances,  and  with  the  insolvent  condition  of  Alfaro. 
After  the  recovery  of  tlie  verdict,  by  Alfaro,  and  on  tho 
first  day  of  February,  1875,  he  executed  an  assignment  to 
Coudert  Brothers,  of  the  verdict  and  the. judgment  to  be 
entered  thereon,  in  payment  of  indebtedness  for  professional 
services  in  these  suits  and  in  other  matters,  which  assign- 
ment was  accepted  with  knowledge  of  the  insolvency  of 
Alfaro,  but  in  good  faith. 
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As  conclusion  of  law,  the  trinl  court  held  that  plaintiffs  wer» 
entitled  to  an  equitable  set-off  of  their  claim,  but  only  against 
so  much  of  the  judgment  against  them  as  was  for  the  amount 
of  the  verdict,  to  wit :  $500. 

The  court  here  say  :  **  This  court  has  not  jurisdiction  to 
hear  the  plaintiffs'  appeal  from  the  judgment  of  the  General 
Term.  That  judgment  was  in  favor  of  the  plaintiffs  for  $500* 
Such  was  the  judgment  of  the  Special  Term.  The  plaintiffs 
claimed  that  it  should  have  been  for  more  than  that ;  but  not 
more  than  that  by  the  sum  of  $500.  So  that  tlie  contest 
raised  in  the  General  Term  by  their  appeal  was  for  less  than 
$500.  The  amount  contested  in  the  General  Term  will  deter- 
mine whether  this  court  has  jurisdiction :  {Brown  v.  Sig- 
oumey,  72  N.  Y.,  122;  Eiiig  v.  Galvin,  62  id.,  238.)  Hence 
the  appeal  of  the  plaintiffs  must  be  dismissed. 

"  Then  as  to  the  merits  of  the  appeal  by  defendants.  It 
appears  that  the  cause  of  action  of  the  plaintiffs  against 
Alfaro,  and  that  of  Alfaro  against  the  plaii>tiffs,  both  arose 
out  of  the  same  transaction,  viz.  :  the  agreement  by  which 
he  was  to  procure  business  for  them,  and  was  to  receive  a 
compensation  therein  agreed  upon.  It  is  time  that  the  recov- 
ery against  Alfaro  was  for  sums  paid  him  beyond  the  amount 
he  had  earned  under  that  agi*eement ;  but  those  sums  were 
paid  to  him  because  of  the  agreement  and  in  anticipation  of 
what  he  was  expected  to  earn  under  it ;  while  his  judgment 
against  them  was  for  a  breach  of  that  agreement  and  the 
resulting  damage  to  him.  The  claim  of  Alfaro  for  which  he 
recovered  verdict  and  judgment  might  have  been  set  up  as  & 
counter-claim  in  the  action  of  the  plaintiiis  against  him ; 
though  he  was  not  obliged  to  do  so.  The  amount  of  the  dam- 
ages sustained  by  either  the  phvintiffs  or  Alfaro  was  not  liqui- 
dated until  the  rendition  of  the  judgment  in  the  one  case  and 
the  verdict  in  the  other.  But  this  is  a  suit  in  equity  to 
declare  a  set-off  in  favor  of  the  plaintiffs  upon  equitable  prin- 
ciples. And  it  is  a  rule  in  equity,  on  bill  filed  therefore,  that 
cross-demands,  though  unliquidated  by  judgment,  will  be 
set-off  against  each  other,  if  from  the  situation  of  the  parties 
justice  cannot  otherwise  be  done:  {Gray  v.  Oay^  10  Pai., 
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369;  Knapp  v.  Bumham,  11  icL,  333)  ;  and  the  insolvency 
of  one  of  the  parties  is  a  sufficient  ground  for  the  allowance 
of  a  set-off  in  equity,  even  if  not  within  the  statute  of  set-oflEs : 
{SmUJi  V.  Feltcm,  43  N.  Y.,  419.)  Alfaro  is  insolvent,  and 
it  was  right  to  adjudge  a  set-off,  imless  superior  rights  or 
equities  of  other  persons  had  intervened.  The  Messrs.  Cou- 
dert  Brothers  claim  that  they  have  such.  Their  claim  is 
based  upon  an  assignment  made  by  Alfaro  to  them  of  his 
verdict  against  the  plaintiffs,  to  secure  a  prior  indebtedness 
existing  in  promissory  notes  from  him  to  them  ;  and  for  their 
professional  services  in  the  action  in  which  the  verdict  was 
given,  and  in  the  action  of  the  plaintiffs  against  Alfaro.  This 
assignment  was,  of  course,  taken  subject  to  all  equities  exist- 
ing between  Alfaro  and  the  plaintiffs;  (43  N.  Y.,  supra); 
the  assignees  knew  all  the  facts  of  the  case,  and  had  no  prior 
agreement  with  Alfaro  to  the  effect  sought  by  the  assign- 
ment. As  assignees  then  they  had  no  right  at  law,  nor  any 
equity  superior  to  that  of  the  plaintiffs.  But  they  were 
attorneys  in  the  action  for  Alfaro  ;  and  as  attorneys  they 
have  been  allowed  in  the  courts  below  a  lien  for  costs.  It 
does  not  seem  as  clear  from  the  decisions  as  it  ought  to  be 
how  far  this  right  of  lien  will  stand  in  the  way  of  a  set-off 
sought  in  an  equitable  action.  But  we  need  not  enter  into 
that  matter  at  this  time.  The  courts  below  made  no  error 
to  the  harm  of  Messrs.  Coudert  Brothers,  and  the  judgment^ 
so  far  as  their  appeal  is  concerned,  should  be  affirmed.'^ 

Edward  Patterson  for  appellants. 

8.  F.  Cawdrey  for  respondents. 

Per  Curiam  opinion  for  affirmance  as  to  defendants'  appeal, 
and  for  dismissal  of  plaintifl^'  appeal. 
All  concur. 
Judgment  accordingly. 


ERRATA. 


Under  the  head  of  '*  Married  Woment*  on  page  718  of  the  index  of  Uua 
volume,  insert 

'*Tnat8for  benefit  of  fnarried  toomen,  under  marriage  setUementt  iofte» 
not  affected  by  act  for  iM  more  effectual  protection  </  property  qf." 

/See  Douglas  v.  Cruger,  15. 

In  Olmsted  v.  Dennis  (77  N.T.,  380),  the  word  ''plaintifi;'*  in  line  three 
of  statement  of  case,  should  be  *'  defendant." 

In  Thofnpson  v.  Tax  Comrs.  (79  N.  T.,  63),  before  the  word  <«  jadg>- 
ment,"  in  last  line,  should  be  inserted  ''order  reversed  and." 

In  Hume  v.  Hendriekson  (79  N.  T.,  117),  the  word  ••lessors,"  m  ninth 
line  of  head  note,  should  read  •«  lessees.*' 

In  Bruce  v.  F.  N.  Bank  (79  N.  T.,  154),  the  word  ''leesee,"  at  the  end 
of  line  ten  of  head  note,  should  read  ••  lessor." 

In  SuUivan  v.  Bonesteel  (79  N.  T.»  631),  the  word  **  there,"  In  bust  line 
of  head  note,  should  read  "  that." 


INDEX. 


ACCESSORY. 

1.  Upon  the  trial  of  an  accessory 
before  the  fact,  the  record  of  con- 
viction of  the  principal  is  sufficient 
"proof  priinafcLcie  of  that  fact,  and 
that  he  was  properly  convicted; 
but  it  is  not  conclusive  proof  of  his 
guilt  as  against  the  alleged  acces- 
sory, and  the  latter  may  controvert 
the  propriety  of  the  conviction. 
The  People  are  entitled  to  rebut 
his  proofs  thereon  and  to  give  e\'i- 
dence  aliunde  of  the  commission 
of  the  principal  crime.  Levy  v. 
JPeople,  327 

2.  "Where,  upon  such  a  trial,  after 
the  record  of  conviction    of   the 

Srincipals  had  been  given  in  evi- 
ence  on  the  part  of  the  prosecu- 
tion, testiniony  was  received  under 
objection  and  exception,  tending  to 
show  the  commission  of  the  crime 
by  the  principals.  Held,  that  the 
question  was  simply  as  to  the  order 
OT  proof,  which  was  in  the  discre- 
tion of  the  trial  court.  Id. 

3.  The  case  against  the  prisoner  was 
made  up  of  circumstances,  among 
them  the  acts  of  the  principals,  so 
proved,  the  character  of  which 
gave  ground  for  inference  of  the 
prisoner's  knowledge.  Held,  that 
in  the  reception  of  such  testimony 
the  court  did  not  exceed  a  wise 
discretion.  Id. 


ACTS  OP  CONGRESS. 

"Where  an  alien  female  intermarries 
with  a  citizen,  by  virtue  of  the 
marriage  she  becomes  a  citizen 
and  capable  of  taking  and  holding 
lands  in  this  State  by  purchase  or 
descent.  (U.  S.  Stat,  at  Large, 
vol.  10,  p.  604;  1  R.  8.,  719,  $  8.) 
Imhrs  V.  Eiiner.  171 

JSee  Bakkbuftct.  * 

81CKELS— Vol.  XXXV. 


ALIENS. 

1.  Where  an  alien  female  intermar- 
ries with  a  citizen,  by  virtue  of  the 
marriage  she  becomes  a  citizen 
and  capable  of  taking  and  holding 
lands  m  this  State  by  purchase  or 
descent.  (U.  S.  Stat,  at  Large,  vol. 
10,  p.  604 ;  1  R.  S.,  719,  §  8.) 
Liihra  v.  Eimer.  171 

2.  The  words  "resident  alien,"  in 
the  provision  of  the  act  of  1845 
*♦  to  enable  resident  aliens  to  take 
and  hold  real  estate  "  (}  4,  chap. 
115,  Laws  of  184r)),  which  enables 
those  answering  the  description  of 
hell's  of  a  deceased  alien  resident 
to  take,  whether  they  ai-e  citizens 
or  aliens,  do  not  include  or  desig* 
nate  a  naturalized  citizen.         Id- 

3.  The  incapacity  therefore  of  alien 
heii-s  of  a  naturalized  citizen,  who 
died  intestate,  to  take  lands  of 
which  he  died  seized,  was  not  re- 
moved by  that  statute.  Id. 

4.  So,  also,  the  alien  children  of  a 
deceased  brother  or  sister  of  the 
intestate,  who  was  an  alien,  ai-e 
not  within  the  provisions  of  the 
statute  (1  R.  S.,  754,  $  22),  which 
saves  a  poraon  •*  capable  of  in- 
heriting," from  being  barred  of 
the  inheritance  by  reason  of  the 
alienage  of  any  ancestor.  Alien- 
ism is  an  imi)ediment  to  taking 
lands  by  descent  only  when  it 
comes  between  the  stock  of  de- 
scent and  the  person  claiming  to 
take ;  if  some  of  the  persons  who 
answer  the  description  of  heirs  are 
incapable  of  taking  by  reason  of 
alienage,  they  ai-e  disregarded, 
and  the  whole  title  vests  in  those 
heirs  competent  to  take,  provided 
they  are  not  compelled  to  trace  the 
inheritance  through  an  alien.    Id. 

5.  The  common  law  principle,  that 
the  descent  l)etween  brothers,  or  a 
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brother  and  sister,  is  immediate 
and  is  not  impeded  by  the  alien- 
age of  the  father,  was  not  changed 
by  the  statute  of  1786  (§  4,  chap. 
12,  Laws  of  1786),  which  chanir(Ml 
the  order  of  descent  by  enabling 
the  father  of  a  decedent  to  inherit 
in  default  of  lineal  heirs.  Id. 

6.  J.,  a  naturalized  citizen,  died  in 
1866  inU»state,  and  seized  of  cer- 
tain real  estate.  He  left  him  sur- 
viving his  widow,  his  father,  the 
defendant  B.,  who  was  his  sister, 
and  the  wife  of  a  citizen,  and  two 
alien  children  of  a  deceased  sister, 
who  was  an  alien.  The  widow  died 
in  1870.  B.,  in  1873,  by  judgment 
in  an  action  of  ejectment,  whei^ein 
she  founded  her  claim  upon  her 
title  by  descent,  recovered  posses- 
sion of  the  premises.  She  con- 
tracted to  sell  the  same  to  plaintiff, 
in  1877.  Upon  submission  of  the 
controversy  as  to  her  title  under 
section  1 279  of  the  Code  of  Civil 
Procedure,  Md,  that  the  title  to 
the  premises  vested  in  B.  upon  the 
death  of  her  brother,  that  the  act 
of  1874  (chap.  261  of  Laws  of 
1874),  amending  the  said  provision 
of  the  act  of  1845,  bv  inserting 
after  the  woi-ds  "resident  alien," 
the  woi-ds  "  or  any  naturalized  or 
native  citizen,"  could  not  operate 
to  divest  her  estate  thus  acquii'ed ; 
and  that,  therefoi*e,  she  could  g^ve 
a  good  title  and  was  entitled  to  a 
p^ormance  of  the  contract    Id, 


ALIMONY. 

1.  To  authorize  the  allowance  of  ali- 
mony pendente  lite,  in  an  action  for 
divorce,  the  existence  of  the  mar- 
ital i*elation  must  be  either  a^imit- 
ted  or  there  must  be  pi-oof  thei'eof 
satisfactory  to  the  court  \  the  onus 
is  ux>on  the  applicant  to  establish 
this  fact  with  a  reasonable  degree 
of  certainty.   Collins  v.  Collins.    1 

2.  "Where,  at  the  time  of  the  alleged 
marriage,  the  applicant  believed 
herself  competent  to  many,  but 
in  fact  was  under  a  disability  ren- 
dering the  marnage  void,  which 
disability  subsequently  ceased, 
proof  of  cohabitation,  thereafter, 
without  any  new  mannage  con- 
tract,  and  in  reliance  simply  on 


the  validity  of  the  original  mai^ 
riage,  is  not  satisfactory  proof  of 
a  valid  marriage  for  the  puipoeea 
of  such  application.  Id. 

3.  Where,  at  the  time  an  action  for 
divoixie  is  instituted,  the  parties 
are  living  separate  and  a|>art,  ia 
pursuance  of  aiUcles  of  sepai<ation, 
and  suitable  provision  has  been 
made  by  the  husband  for  the  sep- 
arate maintenance  of  the  wife,  ali- 
mony pendente  lite  should  not,  as 
a  genei'al  rule,  be  allowed.      Id^ 

4.  Such  provision,  however,  does  not 
prejudice  an  application  on  the 
part  of  the  wife  to  be  provided 
with  means  to  prosecute  the  action; 
this  will  be  granted  if  she  is  other- 
wise entitled,  and  has  not  suffi- 
cient means  of  her  own.  Id. 

5.  When  the  wife  has  sufficient 
means  of  her  own,  temporaj-y  ali- 
mony is  not  allowable  ;  this  is  not 
a  matter  of  discretion,  bat  a  set- 
tled principle  of  equity.  Id. 

6.  In  an  action  for  divorce  the  com- 
plaint alleged  the  man-iage  of  the 
pai*ties  in  California,  August  16, 
1853.  The  answer  denied  any 
legal  marriage ;  it  admitted  that 
a  marriage  ceremcmy  was  per- 
formed, but  alleged  that  plaintiff 
at  the  time,  had  a  husband  living; 
that  she  claimed  to  have  obtained 
a  divorce  in  California ;  but  that 
the  decree  was  void  for  want  of 
jurisdiction,  as  her  said  husband 
was  a  resident  of  New  York,  was 
not  in  California,  and  was  not  serv- 
ed with  process  and  had  no  notice 
of  the  action.  On  application  for 
alimony  pendente  Ztte,*  plaintiff  pro- 
duced a  copy  of  the  decree  of  di- 
vorce which  was  granted  because 
of  wilful  and  continued  desertion 
and  habitual  intemperance.  The 
decree  did  not  show  that  the  de- 
fendant was  a  i-esident  of  Califor- 
nia, that  he  was  served  with  pro-  , 
cess  in  any  manner,  that  he  ap- 
peared, or  that  the  court  ever 
acquired  jurisdiction  over  him. 
The  complaint  therein  alleged  the 
marriage  to  have  been  contracted 
in  New  York ;  that  plaintiff  had 
been  a  resident  of  Califoi-nia  for 
six  months.    An  affida\it  of  plain- 
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^ff,  oontaanedin  the  judgment-roll, 
alleged  that  said  defendant  was  a 
transient  person,  having*  no  fixed 
home ;  that  he  was  in  California 
when  last  heard  fi*om,  about  two 
months  previous.  An  order  was 
nuuie  thei*eon  that  notice  of  the 
suit  be  given  to  the  defendant 
therein  by  publication,  and  there 
was  an  affidavit  of  publication. 
Opinions  of  California  lawyer 
were  read  on  the  motion,  on  the 
part  of  the  defendant  here,  to  the 
effect  that  the  proceedings  wei-e 
not  in  accoitlance  with  the  laws  of 
C4Uifoi*nia,  and  that  under  those, 
laws  the  judgment  was  void.  No 
proof  was  presented  by  plaintiff^ 
m  answer  to  this,  or  to  the  alle- 
gations in  the  answer.  Heldf  that 
the  pixwfs  did  not  sufficiently  es- 
tablish the  man*iage  to  authorize 
an  allowance  for  41imony.         Id, 

7.  Plaintiff  made  affidavit  that,  be- 
lieving in  the  validity  of  the  Cali- 
fornia divorce,  she  married  de- 
fendant, and  lived  with  him  as 
his  wife  until  1868 ;  that  she  was 
informed  and  believed  her  former 
husband  was  killed  in  1856 ;  and 
she  pro<iuced  the  affidavit  of  an- 
other to  that  effect.  Held,  that,  in 
the  absence  of  any  allegation  to 
that  effect,  it  must  be  assumed 
that  no  new  marriage  contract  was 
entered  into  aftei*  the  death  of 
plaintiff's  firat  husband,  but  that 
the  parties  continued  to  cohabit, 
relying  on  the  validity  of  the  mar- 
riage m  1($53.  Id, 

8.  It  appeared  that,  six  months  prior 
to  the  commencement  o&the  action, 
the  pai'ties  entered  into  articles  of 
8epai*ation,  under  and  in  pursu- 
ance of  which  defendant  paid  to 
plaintiff  $5,000,  and  transferred  to 
trustees  certain  real  estate  for  her 
use,  which  she  agreed  to  accept 
in  full  satisfaction  for  her  support 
and  maintenance  and  all  right  of 
dower  and  alimony.  The  provis- 
ion thus  made  was  found  to  be  a 
suitable  and  proper  one,  consid- 
ering clefendant's  circumstances. 
The  case  had  been  pending  for 
more  than  ten  years,  without  any 
attempt  on  the  part  of  either  pai-ty 
to  bring  it  to  trial.  Held,  that 
plaintiff  was  entitled  to  an  allow- 


ance for  the  expenses  of  the  liti- 
gation, notwithstanding  the  said 
articles,  if  she  was  the  wife  of  de- 
fendant, and  he  had  given  her 
cause  to  seek  a  divorce,  and  was 
destitute  of  means  of  her  own ;  but 
was  not  entitled  to  anv  allowance- 
for  alimony;  that  looking  at  the 
application  as  it  stood  at  the  time 
it  was  first  made  (which  was  soon 
after  the  conunencement  of  the 
suit;,  it  should  have  been  denied 
both  for  alimony  and  allowance ; 
but  as  defendant  had  permitted 
the  controversy  to  continue  with- 
out taking  measures  to  bring  the 
cause  to  trial,  an  allowance  for 
counsel  fees  was  proper.  Id^ 

9.  An  action  for  divorce  was  com-^ 
menced  by  the  service  of  a  sum- 
mons; defendant  did  not  appear;, 
it  was  objected  that  the  court  had. 
no  jurisdiction  to  decree  alimony, 
because  no  complaint  demanding- 
itwas  served.  Held,  imtenable; 
that  if  the  judgment  was  erroneous 
in  this  respect  it  should  have  been, 
corrected  on  motion  to  vacate  or 
modify.    Park  v.  Park.  156 

10.  Also,  held,  that  plaintiff  was  not 
estopped  from  enforcing*,  in  this 
manner,  payment  of  alimony,  by 
the  fjict  that  the  judgment  author- 
ized an  execution  to  be  issued.  IcL. 


ALTERATION  OP  INSTRUMENT.. 

By  a  contract  for  the  sale  of  lands, 
the  vendor  agreed  to  pay  all  taxes 
and  assessments,  from  its  date, 
until  the  purchase-money  was  paid 
as  provicled,  and  then  to  convey  by 
warranty  deed,  and  where  at  the^ 
time  fixed  for  pei*foinnance  of  the 
contract,  thei*e  were  taxes  and 
assessments  upon  the  lands.  The 
vendor  tendered  a  deed,  executed 
by  himself  and  wife,  containing^ 

.  a  covenant  on  the  part  of  the 
grantee,  to  pay  such  taxes  and 
assessments,  upon  objection  beings 
made  he  stinick  out  said  covenant. 
Held,  that  the  vendee  was  not  re- 
quired to  accept  the  deed,  as  the 
alteration  without  the  consent  of 
the  wife  did  not  remedy  the  de- 
fect, and  it  vitiated  the  deed.  JStone 
V.  Lard,  60 
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brother  and  sister,  is  immediate 
and  is  not  impeded  by  the  alien- 
age of  the  father,  was  not  chang>ed 
by  the  statute  of  1786  (}  4,  chap. 
12,  Laws  of  1786),  which  chan^^d 
the  oixler  of  descent  by  enabhng' 
the  father  of  a  decedent  to  inherit 
in  default  of  lineal  heirs.  Id, 

.  J.,  a  naturalized  citizen,  died  in 
1866  intestate,  and  seized  of  cer- 
tain real  estate.  He  left  him  sur- 
viving his  widow,  his  father,  the 
defendant  B.,  who  was  his  sister, 
and  the  wife  of  a  citizen,  and  two 
alien  children  of  a  deceased  sister, 
who  was  an  alien.  The  widow  died 
in  1870.  B.,  in  1873,  by  judgment 
in  an  action  of  ejectment,  whei-ein 
she  founded  her  cUiim  upon  her 
title  by  descent,  recovered  posses- 
eion  of  the  pi*emises.  She  con- 
tracted to  sell  the  same  to  plaintiff, 
in  1877.  Uix)n  submission  of  the 
controversy  as  to  her  title  under 
section  1279  of  the  Code  of  Civil 
Proccdui*e,  held^  that  the  title  to 
the  pi*cmises  vested  in  B.  upon  the 
death  of  her  brother,  that  the  act 
of  1874  (chap.  261  of  Laws  of 
1874),  amendmg  the  said  provision 
of  the  act  of  1845,  bv  inserting 
after  the  words  "i-esiaent  alien," 
the  woixls  "  or  any  natui'alized  or 
native  citizen,"  could  not  operate 
to  divest  her  estate  thus  acquii-ed ; 
and  that,  thereforo,  she  could  give 
a  good  title  and  was  entitled  to  a 
performance  of  the  contract.    Id, 


ALIMONY. 

.  To  authorize  the  allowance  of  ali- 
mony pendente  lite^  in  an  action  for 
divorce,  the  existence  of  the  mar- 
ital relation  must  be  either  a^imit- 
ted  or  there  must  be  pi-oof  thei^of 
satisfactory  to  the  court ;  the  ornus 
is  upon  the  applicant  to  establish 
this  fact  with  a  reasonable  degree 
of  certainty.    CoLliiis  v.  Collins,    1 

.  Where,  at  the  time  of  the  alleged 
marriage,  the  applicant  believed 
herself  competent  to  many,  but 
in  fact  was  under  a  disability  ren- 
dering the  man-iage  void,  which 
disability  subsequently  ceased, 
proof  of  cohabitation,  thereafter, 
without  any  new .  marriage  con- 
tract,  and  m  reliance  simply  on 


the  validity  of  the  original  mar- 
riage, is  not  satisfactory  proof  of 
a  valid  marriage  for  the  purpoaea 
of  such  application.  Id. 

3.  Where,  at  the  time  an  action  for 
divoi'ce  is  instituted,  the  parties 
aro  living  separate  and  apai't,  la 
pursuance  of  articles  of  separation, 
and  suitable  provision  has  been 
made  by  the  husband  for  the  sep- 
arate maintenance  of  the  wife,  ali- 
mony pendente  lite  should  not,  aa 
a  genei'al  rule,  be  allowed.      Id^ 

4.  Such  provision,  however,  does  not 
prejudice  an  application  on  the 
part  of  the  wife  to  be  provided 
with  means  to  prosecute  the  action; 
this  will  be  granted  if  she  is  other- 
wise entitled,  and  has  not  suffi- 
cient  means  of  her  own.  Id, 

5.  When  the  w^ife  has  sufficient 
means  of  her  own,  temporai'jr  ali- 
mony is  not  allowable  ;  this  is  not 
a  matter  of  discretion,  bat  a  set- 
tled principle  of  equity.  Id, 

6.  In  an  action  for  divorce  the  com- 
plaint alleged  the  mai*riage  of  the 
parties  in  California,  August  16, 
1853.  The  answer  denied  any 
legal  maiidage ;  it  admitted  that 
a  marriage  cei*emcmv  was  per- 
foi*med,  but  alleged  that  plaintiff 
at  the  time,  had  a  husband  living; 
that  she  claimed  to  have  obtained 
a  divorce  in  California ;  but  that 
the  decroe  was  void  for  want  of 
jurisdiction,  as  her  said  husband 
was  a  i-esident  of  New  York,  was 
not  in  California,  and  was  not  serv- 
ed with  process  and  had  no  notice 
of  the  action.  On  application  for 
alimony  pendente  Ztte/plwntiff  pro- 
duced a  copy  of  the  decree  of  di- 
vorce which  was  granted  because 
of  wilful  and  continued  desertion 
and  habitual  intempei*ance.  The 
decree  did  not  show  that  the  de- 
fendant was  a  Indent  of  Califor- 
nia, that  he  was  served  with  pro-  , 
cess  in  any  manner,  that  he  ap- 
peared, or  that  the  court  ever 
acquired  jurisdiction  over  him. 
The  complaint  therein  alleged  the 
marriage  to  have  been  contracted 
in  New  York ;  that  plaintiff  had 
been  a  resident  of  California  for 
six  months.    An  affidavit  of  plain- 
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tiff,  oontainedin  the  judgment-roll, 
alleged  that  said  defendant  was  a 
transient  person,  having*  no  fixed 
home ;  that  he  was  in  CalifoiTiia 
when  last  heard  fi'Oin,  about  two 
months  pi*evious.  Au  order  was 
made  thei*eon  that  notice  of  the 
suit  be  given  to  the  defendant 
therain  by  publication,  and  there 
was  an  affidavit  of  publication. 
Opinions  of  California  lawyei-s 
were  reaci  on  the  motion,  on  the 
part  of  the  defendant  hei'e,  to  the 
effect  that  the  proceedings  wei-e 
not  in  accoKlance  with  the  laws  of 
Cdiifoi*nia,  and  that  under  those, 
laws  the  judgment  was  void.  No 
proof  wa^  pi-esented  by  plaintiff^ 
m  answer  to  this,  or  to  the  iille- 
gations  in  the  answei*.  Hdd^  that 
the  proofs  did  not  sufficiently  es- 
tablish the  maiTia^  to  authorize 
an  allowance  for  Simony.         Id, 

7.  Plaintiff  made  affidavit  that,  be- 
lieving in  the  validity  of  the  Cali- 
fornia divoi"ce,  she  married  de- 
fendant, and  lived  with  him  as 
his  wife  until  1868 ;  that  she  was 
informed  and  believed  her  former 
husband  was  killed  in  1856 ;  and 
she  pi*odnccd  the  affidavit  of  an- 
other to  that  effect.  Held^  that,  in 
the  absence  of  any  allegation  to 
that  effect,  it  muHt  be  assumed 
that  no  new  man*iage  contract  was 
entered  into  after  the  death  of 
plaintiff's  first  husband,  but  that 
the  parties  continued  to  cohabit, 
relying  on  the  validity  of  the  mar- 
riage in  1»53.  Id. 

8.  It  appeared  that,  six  months  prior 
to  the  commencement  ol»the  action, 
the  parties  entei*e<.l  into  articles  of 
sepai-ation,  under  and  in  pui'su- 
ance  of  which  defendant  paid  to 
plaintiff  1(^,000,  and  transferi*ed  to 
trustees  certain  real  estate  for  her 
use,  which  she  agreed  to  accept 
in  full  satisfaction  for  her  support 
and  maintenance  and  all  right  of 

•  dower  and  alimony.  The  provis- 
ion thus  made  was  found  to  be  a 
suitable  and  proper  one,  consid- 
ering defendant's  circumstances. 
The  case  had  been  pending  for 
more  than  ten  years,  without  any 
attempt  on  the  part  of  either  party 
to  bnng  it  to  trial.  Held,  that 
plaintiff  was  entitled  to  an  allow- 


ance for  the  expenses  of  the  liti- 
gation, notwithstanding  the  said 
articles,  if  she  was  the  wife  of  de- 
fendant, and  he  had  given  her 
cause  to  seek  a  divoi*ce,  and  was 
destitute  of  means  of  her  own ;  but 
was  not  entitled  to  any  allowance 
for  alimony;  that  looking  at  the 
application  as  it  stood  at  the  time 
it  was  first  made  (which  was  soon 
after  the  commencement  of  the 
suit;,  it  should  have  been  denied 
both  for  alimony  and  allowance ; 
but  as  defendant  had  permitted 
the  controversy  to  continue  with- 
out taking  measures  to  bring*  the 
cause  to  trial,  an  allowance  for 
counsel  fees  was  proper.  Id^ 

9.  An  action  for  divorce  was  com- 
menced by  the  service  of  a  sum- 
mons ;  defendant  did  not  appear  % 
it  was  objected  that  the  court  had 
no  junsdiction  to  decree  alimony, 
because  no  complaint  demanding- 
it  was  served.  Held,  untenable  ; 
that  if  the  judgment  was  erroneous, 
in  this  respect  it  should  have  been 
corrected  on  motion  to  vacate  or 
modify.    Park  v.  Park,  166- 

10.  Also,  Tield,  that  plaintiff  was  not 
estopped  from  enforcing,  in  this 
manner,  pajnnent  of  alimony,  by 
the  fact  that  the  judgment  author- 
ized an  execution  to  be  issued.  Id.. 


ALTERATION  OP  INSTRUMENT.. 

By  a  contract  for  the  sale  of  lands, 
the  vendor  agi-eed  to  pay  all  taxes 
and  assessments,  from  its  date, 
until  the  purchase-money  was  paid 
as  provided,  and  then  to  convey  by 
warranty  deed,  and  where  at  the 
time  fixed  for  performance  of  the 
contract,  there  were  taxes  and 
assessments  upon  the  lands.  The 
vendor  tendered  a  deed,  executed 
by  himself  and  wife,  containing^ 

.  a  covenant  on  the  part  of  the 
grantee,  to  pay  such  taxes  and 
assessments,  upon  objection  being- 
made  he  struck  out  said  covenant. 
Held,  that  the  vendee  was  not  re- 
quired to  accept  the  deed,  as  the 
alteration  without  the  consent  of 
the  wife  did  not  remedy  the  de- 
fect, and  it  vitiated  the  deed.  Stone 
V.  Lwd.  60 
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AMENDMENT. 

1.  A  General  Term  of  the  Supreme 
Court  has  power  to  amend  ita 
record,  after  an  appeal  to  this 
court,  by  inserting*  m  an  oi'der  of 
revei-sai  that  its  decifilon  was  made 
upon  questions  of  fact.  Guernsey 
V.  MUler.  181 

2,  The  complaint  in  an  action  npon 
a  x)olicy  of  life  insurance  alleged 
that  proper  proofs  were  furnished ; 
on  the  tiial,  which  was  before  a 
referee,  he  gave  the  plaintiff  leave 
to  amend  the  complaint,  b^  ftUcgr 
ing"  a  waiver  of  the  requii-ement 
as  to  proofs.  This  was  gi*anted 
upon  terms,  among*  othei^  that 
ptaintiff  should  pay  costs,  which 
were  accordingly  paid,  and  the 
amendment  maoe.  Held^  that  it 
was  within  the  power  of  the  referee 
to  allow  the  amendment ;  and,  if 
otherwise,  defendant,  bvaccex)ting 
the  costs,  was  precluded  from  rais- 
ing the  objection.  ChraUan  v.  MeU 
L.  Ins,  Co.  281 

8.  An  order  for  service  of  summons 
by  publication,  had  the  caption  of 
a  Special  Term  order,  and  there 
was  a  dii-ection  upon  it  to  enter ; 
it  was,  in  fact,  made  by  a  judge 
at  his  chambers.  Held,  that  the 
court  hati  the  power  to  allow  the 
oi'der  to  be  amended  after  it  had 
been  acted  upon,  by  sinking  out 
the  caption  and  the  direction  to 
enter,  and  that  its  order  allowing 
such  amendment  was  not  appeal- 
able.   Mqjarrieta  v.  /Saefiz,      553 


APPEAL. 

1.  To  justify  an  appellate  court  in 
rendering  final  judgment  against 
the  respondent  upon  reversal  of 
a  judgment,  it  is  not  sufficient  that 
it  is  improbable  that  the  defeated 
party  can  succeed  upon  a  new  trial ; 
it  must  appear  that  he  certainly 
cannot.     Ghtemsey  v.  Miller.     181 

3.  A  certiorari  to  correct  an  assess- 
ment-wU,  by  striking  out  an  ille- 
gal assessment,  was  issued  after 
the  assessors  had  completed  the 
roll  and  delivered  it  to  the  super- 
visor of  the  town.  This  fact  ap- 
pearing on  the  return  to  the  writ, 


a  supplemental  writ  was  issued  to 
the  supervisor,  commanding  him 
to  bring  the  roll  into  court,  which 
was  done,  and  a  hearing  was  then 
had  on  both  writs,  on  the  merits. 
The  objection  that  the  writ  was 
not  the  proper  i-emetly  because 
of  the  fact  that  the  roll  hail  pakiped 
out  of  the  hands  of  the  assessors 
was  not  raised.  Beld,  that  the 
defendants  were  concluded  firom 
raising  it  here.  People  ex  rel.  v. 
McLean.  254 

3.  After  plaintiff  had  been  partially 
examined  as  a  witness,  on  triu 
before  a  referee  the  hearing  was 
adjourned,  and  was  set  down 
for  two  successive  days.  The  ref- 
eree upon  the  fii-st  day  informed 
the  attorney  for  the  parties  that 
the  case  would  not  be  proceeded 
with  that  day,  but  would  be  the 
next.  He  was  advised  by  defend- 
ant's attorney  that  he  could  not 
attend  the  next  day ;  he  did  not 
appear,  and  the  case  was  proceed- 
ed with  on  the  second  day.  Sev- 
eral witnesses  being  examined  for 
plaintiff  without  any  one  appear- 
mg  for  defendant.  A  motion  was 
made  on  behalf  of  defendants  at 
Special  Term  to  strike  out  the  evi- 
dence so  given,  which  was  denied. 
A  similar  motion  was  thereafter 
made  before  the  referee  upon  a 
subsequent  hearing,  which  was 
denied.  Heldj  that  the  claim 
of  a  mistrial  because  of  the  pro- 
ceeding of  the  referee  without  an 
adjournment  was  a  question  of  ir- 
regularity disposed  of  on  the  mo- 
tion, and  not  reviewable  on  appeal 
from  the  judgment.  Comins  v. 
Hetfield,  261 

4.  Also,  ^Z€2,  that  an  order  of  Special 
Term  denying  a  motion  to  set  aside 
the  refei-ee's  report  and  the  judg- 
ment thereon,  and  to  vacate  the 
order  of  reference  because  of  ir- 
regularity in  the  proceedings  be- 
fore the  referoe,  was  not  reviewi^ 
ble  hei-e;  that  it  was  a  matter 
addressed  to  the  discretion  of  that 
court.  Id, 

5.  Under  the  provimons  of  the  Code 
of  Civil  Procedure  (§§  191, 194),  re- 
quiring a  party,  on  appeal  ^m 
an  order  granting  a  new  trial,  to 

'stipulate  for  judgment  against  him 
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in  case  of  affirmance,  and  direct- 
ing this  court,  in  such  case,  to  i*en- 
der  judgment  absolute  upon  the 
right  of  the  appellants ;  also  auth- 
ormne*  such  )>i'Oceedings  in  the 
court  below  upon  the  ivmittitur  as 
are  necessary  to  render  the  judg- 
ment effectual,  the  judgment  must 
be  absolute  against  the  appellant 
upon  the  whole  matter  and  right 
in  controveray  in  the  action.  Bis- 
eoek  V.  Harris.  402 

6.  Where,  thei-efore,  an  order,  re- 
vei'sing  a  judgment  in  favor  of 
plaintifr  and  gi-anting  a  new'trial, 
IS  affirmed  on  apiieal  to  this  court, 
and  judgment  absolute  ordei'ed, 
in  an  action  wherein  the  answer 
sets  up  a  counter-claim,  defendant 
is  entitled  to  such  judgment  ui^on 
the  remittitur  as  the  facts  alleged 
by  him  in  his  answer  entitle  him 
to.  Id. 

7.  It  seeins,  that  where,  upon  the 
trial  of  an  action,  either  civil  or 
criminal,  the  court  corrects,  or 
offers  to  cori-ect,  an  en-onoous  rul- 
ing, and  the  party  against  whom 
it  was  made  refuses  to  consent  to 
the  connection,  or  to  avail  himself 
of  the  offer,  an  exception  to  the  rul- 
ing will  not  be  available  on  api^al, 
previded  the  appellate  court  can 
see  that  the  acceptance  of  the  offer 
would  have  relieve<l  the  pai'ty  fi-om 
any  actual  or  ix>saible  injuiy  in 
consequence  of  the  eiToneous  rul- 
ing.    Cux  V.  People.  500 

8.  The  caption  of  an  order  for  the 
service  of  summons  by  publication 
was  "At  a  Special  Tenn  of  the 
Supreme  Court,  *  ♦  ♦  held 
at  chambere;"  and  there  was  a 
direction  to  enter  it.  It  did  not 
appear  that  it  was  entei-ed  as  a 
court  orticr ;  it  was  in  fact  made 
by  the  judge  whose  name  ap- 
peared in  the  caption,  out  of  coui*t, 
m  his  private  chambers;  it  was 
siifned  with  his  initials  and  those 
of  his  office;  and  in  the  body 
thereof  it  pui-portecl  to  be  made 
by  the  judire.  The  General  Term 
held  that  the  caption  and  the  direc- 
tion to  enlerwere  not  conclusive, 
II nd  that  the  order  was  giKxl  as  a 
chamber  onler  of  the  judge. 
Hidd,  that  as  the  question  was 
pui^ly  one    of   form,   this   court* 


would  not  differ  with  the  court  be- 
low on  so  technical  a  point  of  prac- 
tice. Oilier,  therefore,  affirmed. 
Phinney  v.  BroacheU.  544 

9.  An  appeal  from  an  order  of  Gen- 
eral Term  affii*ming  a  judgment 
is  premature  and  unauthorized ; 
Judgment  should  firet  be  entered 
and  the  appeal  taken  frem  the 
judgment.  Kiliner  v.  Bradley.  630 

10.  The  question  as  to  whether  this 
court  has  jurisdiction  on  appeal 
from  a  judgment,  or  from  an  order 
granting  or  refrusing  a  new  trial, 
18  to  be  determined  by  the  amount 
in  controversy  in  the  Gfeneral  Term. 
Davidson  v.  Alfaro.  660 

Objection  not  raised  bdowt  not 

available  on  appeal. 
/See  Park  v.  Park.  166 

IVhere  no  exceptions  are  taken 

on  trials  or  to  referee^srefusaZ  tofindf 
and  order  modifying  iudgnient  by 
OenercU  Tenn  does  not  state  it  i«w 
uponfactSy  order  cannot  be  sustained. 
JSee  Brown  v.  Qallaudet,  414 
Order  ainending  order  of  pub- 
lication^ not  reviewable  Tiere, 
JSee  Mcjarrieta  v.  JSaenz.  563 

Where  evidence  upon  question 

of  fact  is  oonfiicting,  judgment  caTi- 

not  be  reversed  here  on  ground  tJuU 

verdict  is  against  weight  ofevidenoe. 

/See  Green  v.  Fhrtier  (Mem).     640 

Order  vacating  Unattachinen^ 

not  reviewable  here. 
See  Clafiin  v.  Baere  (Mem).      642 

General  Term  of  the  /Supreme 

Court  has  no  power  to  vacate  judg- 
ment as  to  costs  which  has  been  af- 
firmed by  this  court,  at  least  when  no 
new  facts  are  presented. 
JSee  /Sheridan  v.  Andrews  (Mem). 

648 


ARREST. 

1.  An  order  of  arrest  was  issued  in 
an  action  to  recover  damages  for 
wrongfully  and  maliciously  cut- 
ting aown  and  carrying  away  cei-^ 
tain  telegraph  poles,  with  the  wires 
and  inBulatoi*s  attached  thereto, 
which  were  located  in  a  highway 
in  the  State  of  New  Jersey,  and 
fonned  part  of  a  continuous  tele- 
graph line  in  opei'ation  in  that 
State.    On  motion  to  vacate  the 
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.  order  of  arrest*  held,  that  the  order 
was  not  pi'operly  granted ;  that  as 
the  poles  wera  aftxed  to  the  soil 
they  were  part  of  the  realty,  and 
the  cutting  down  of  the  same  was 
a  trespass,  the  damages  for  which 
could  only  be  i-ecovered  in  an 
action  qtiare  dausum  /regit;  that 
the  cutting  down  and  i^moval 
charged  was  one  continuous  trans- 
action, constituting  but  one  cause 
of  action,  which  could  not  be 
divide<i,  and  was  local ;  also,  that 
the  objection  as  to  juiisdiction 
could  be  taken  on  such  a  motion ; 
as,  if  the  order  of  arrest  was 
granted  without  authority,  defend- 
ant was  entitled  to  have  it  vacated, 
and  was  not  bound  to  raise  the 
question  by  answer  or  demurrer. 
Am.    Un.   Td,  Co,  v.  MiddUUm. 

408 

2.  It  appeared,  by  the  affidavits, 
that  defendant  cut  the  poles  in  a 
highway,  and  canied  them  to  the 
ditches  and  side  fences  of  the  i-oad, 
and  left  them.  ITt'^ci,  that  conced- 
ing the  poles  and  wii'es  could  have 
been  made  the  subject  of  a  con- 
version after  they  had  been  sev- 
ered, no  siich  convei-sion  actually 
took  place ;  also,  that  as  the  order 
of  arrest  was  granted  for  the  cut- 
ting, as  well  as  the  converaion, 
even  if  such  convei-sion  look  place, 
the  order  should  be  vacated,  for 
the  reason  that  the  right  of  ar- 
rest is  not  a.ppUcable  to  all  the 
causes  of  action.  Id. 

I    When  undertaJdng  in  form 

unavihorixed  by  the  stalute  taken  by 

sheriff  from  defendant y  arrest  under 

order ^  of  arrest  in  a^rtion  to  recover 

possession  of  personal  property  is 

fjoid. 

>    JSee  Cook  v.  Freudenthal.  202 


ARSON. 

The  indictment  charged  the  piiaoner 
as  accessory  to  the  ciime  of  araon 
in  the  firat  degi*ee  ;  it  charged  that 
the  fire  was  set  by  the  pinncipals 
in  the  night-time,  and  burned  the 
dwelling-house  of  K.,  in  which  he 
then  was.  It  appeared  that  the 
building  was  a  five-stoiy  tene- 
ment-house, having  a  common  en. 
trance  in  tvont  and  in  the  rear- 


The  front  entrance  opened  into  a 
hall- way,  used  in  common,  and  the 
apartments  in  the  several  floora 
opened  into  a  common  hall.  The 
piisoner,  with  his  wife,  occupied 
three  rooms ;  R.,  with  his  family, 
occupied  thi-ee  adjoining  rooms; 
there  was  no  direct  communication 
between  the  I'ooms  of  K.  and  those 
occupie<i  by  the  prisoner  ;  the  fire 
was  set  in  the  pi*isoner*s  rooms  and 
burned  portions  of  them.  Held, 
that  the  indictment  was  well 
drawn;  that  the  building  was  a 
dwelling-house,  and  was  the  dwell- 
ing-house of  K.  within  the  meanirg 
of  the  statute  defining  arson  in  the 
first  degree.  (2  R.  S.,  657,  §  9.) 
Levy  V.  People.  327 


ASSESSMENT  AND  TAXATION. 

1.  An  action  cannot  be  maintained  to 
set  aside  an  assessment,  as  a  cloud 
on  title,  on  the  ground  that  the  act, 
under  which  the  assessment  was 
laid,  is  unconstitutional.  If  the  act 
is  unconstitutional,  the  assessment 
is  void  upon  its  face,  and  so  is  not 
a  cloud  on  plain  tiff's  title.  Wdls 
v.  City  of  Buffalo.  253 

2.  Fpreign  corporations  are  included 
in  the  ijrovision  of  the  act  of  1855 
in  relation  to  the  assessment  and 
collection  of  taxes  (chap.  37,  Laws 
of  1855),  w^hich  provides  that  all 
non-resident  ••  peirons  and  associ- 
ations **  doing  business  in  this  State 
*'  shall  be  assessed  and  taxed  on 
all  sums  invested  in  any  manner 
in  said  business  the  same  as  if 
they  wei-e  I'esidents."  People  ex 
rd.  V.  McLean.  254 

3.  Under  this  act,  a  foreign  corpora- 
tion doing  business  in  this  State, 
and  having  a  pHncipaJ  office  or 
place  for  the  ti'ansaction  of  that 
business,  is  to  be  assessed  upon 
all  sums  invested  therem,  as  the 
personal  estate  of  a  domestic  c<»r- 

r»raUon  is  assessed  (I  R.  S.,  SSK), 
6),  i.  c,  in  the  town  or  ward 
where  such  principal  office  or  place 
of  business  is  located,  without  re- 
gard to  the  situs  of  the  property. 

Id, 

4.  "Where,  therefore,  certain  materi- 
als and  machineiy  belonging  to 
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the  relator,  a  foreign  corporation 
doing*  business  in  tnis  State,  and 
having  onl]^  one  office  for  the  trans- 
action of  its  financial  concerns, 
which  was  in  the  city  of  New  York, 
were  assessed  and  taxed  in  the 
town  of  O.,  to  H.,  an  agent  of  the 
corporation  and  also  a  resident  of 
that  town,  who  had  charge  of  the 
property  therein,  for  the  purposes 
of  the  business  of  the  corporation, 
hddt  that  no  assessment  upon  the 
propei*ty  could  be  made  save  in 
ihe  city  of  New  York ;  that  the 
assessors  of  said  town  had  no 
jurisdiction;  and  that  the  assess- 
ment was  void.  Id. 

0.  A  eertiorari  to  correct  the  assess- 
'ment-roll,  by  striking  out  the  ille- 
gal assessment,  was  issued  after 
the  assessors  had  completed  the 
roU  and  delivered  it  to  the  supei^- 
visor  of  the  town.  This  fact  ap 
pearing  on  the  return  to  the  writ, 
A  Bupplemental  wint  was  issued  to 
ihe  supervisor,  commanding  him 
to  bring  the  roll  into  court,  which 
was  done,  and  a  hearing  was  then 
bad  on  both  writs,  on  the  meiits. 
The  objection  that  the  writ  was  not 
the  proper  remedy,  because  of  the 
iact  that  the  roll  had  passed  out  of 
the  hands  of  the  assessors,  was  not 
raised.  Held,  that  the  defendants 
were  concluded  from  raising  it 
here.  Id, 

6.  Where  in  pursuance  of  statutes 
(chap.  887,  Laws  of  1872;  chap. 
563,  Laws  of  1876),  imposing  upon 
the  city  of  Rochester,  a  system  of 
water>works,  "for  the  use  of  its 
inhabitants  and  the  extinguish- 
ment of  fii'es,"  lands  were  pur- 
chased and  a  reservoir  constructed 
in  the  town  of  Rush.     Held,  that 

-  the  work  was  to  be  regarded  as 
executed  for  the  pubUc  benefit, 
and  the  property,  therefore,  as 
held  for  public  pui*poses ;  and  so, 
that  in  the  absence  of  an  express 
legislative  declaration  authorizing 
it,  it  was  not  subject  to  taxation, 
and  that  a  tax  imposed  thereon  in 
said  town  was  illegal  and  void. 
CfUyo/Bochesterv.  TovmofRush, 

302 

7.  Where,  however,  the  said  prop- 
erty was    assessed    by  the   town 

,  and  the  city  paid  the  tax 


to  the  town  collector,  who  paid  it 
over  to  the  county  ^asurer,  by 
whom  it  was  applied  "  in  the  same 
manner  as  otner  taxes  assessed 
and  collected  in  said  town,**  i.  e., 
a  portion  paid  to  the  authorities  of 
the  town,  a  portion  to  the  proper 
State  ofiicei's  and  the  residue  re- 
tained for  county  puiposes.  Heldt 
that  an  action  could  not  be  midn- 
tained  against  the  town  to  recover 
back  the  tax,  or  that  portion  there- 
of paid  over  to  the  town  officers,  as 
the  town  has  no  treasurer,  and  its 
officei's,  to  whom  the  money  was 
paid  do  not  represent  it,  their  func- 
tions being  prescribed  by  statute, 
and  the  money  they  received  being 
expended  in  the  pei*fonnance  of 
official  duty.  Id. 

8.  It  aeemSt  however,  that  the  city 
has  a  remedy  in  such  case  under 
the  provision  of  the  statute  extend- 
ing the  powera  of  boards  of  super- 
\nsors  (chap.  855,  Laws  of  18C9,  as 
amended  b^  6  5,  chap.  695,  Laws 
of  1871),  which  requii-es  the  board 
of  supervisors  of  a  county,  upon 
the  oitier  of  the  county  judge,  to 
refund  the  amount  of  any  tax  ille- 
gally or  improperly  assessed.   Id. 

9.  The  provision  of  the  charter  of 
the  city  of  Buffalo  of  1870  (J  23, 
chap.  519,  Laws  of  1870),  declar- 
ing that  goods  and  chattels  upon 
lands  for  which  taxes  are  assessed 
shall  be  deemed  to  belong  to  the 
person  to  whom  the  lands  are  as- 
sessed, does  not  apply  to  property 
belonging  to  another  person  in  no 
way  liable  for  the  tax  which  is 
transiently  upon  lands  assessed, 
but  in  the  possession  of  the  owner 
for  his  own  purposes ;  and  the  col- 
lector cannot  lawfully,  by  virtue 
of  his  warrant,  take  such  prop- 
erty, for  the  purpose  of  satifiuying 
the  tax.  X.  JS.  and  M.  S.  R.  R. 
Co.  v.  Roa4Ji.  839 

10.  Where  such  property  is  so  taken, 
an  action  by  the  owner  to  recover 
the  possession  thei*eof,  may  be 
maintained  agiunst  the  collector. 

Id. 

11.  The  propertv  in  such  case  can- 
not properly  be  said  to  be  taken 
for  a  tax  within  the  meaning  of 
the  provision  of  the  Code  of  Pro- 
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cednre  .(J  207),  requiriiifl^  an  affi- 
davit for  the  claim  ancT  delivery 
of  property  to  show  that  the  prop- 
erty has  not  been  taken  for  a  tax, 
or  of  the  provision  of  the  Revised 
Statutes  (2  R.  S.,  522,  6  4),  whirh 
provides  that  "no  i-eplevin  shall 
he  for  any  pi-oi^erty  tuKen  by  vir- 
tue of  any  warrant  for  the  collec- 
tion of  any  tax,"  etc.  Id. 

12.  It  seemSf  that  where  property 
belonfifing  to  A.,  upon  lands  as- 
aessed  to  B.,  has  been  praperly 
levied  upon  by  the  collector,  under 
said  provision  of  the  charter,  it 
cannot  be  shown  against  him  that 
B.  did  not  own  or  occupy  the  lands ; 
thei'e  bcMng  nothinsf  upon  the  face 
of  the  papers  to  notify  the  collector 
of  the  aliej-ed  illegality,  it  is  his 
duty  to  execute  his  waiTant,  and 
he  will  be  protected  in  doing  bo. 

Id, 

13.  An  assessment  for  the  expenses 
of  constructing  a  sewer  in  the  city 
of  New  York  ia  not  invalid,  be- 
cause of  omission  to  give  to  the 
owner  of  lots  assessed,  a  iKJi-soiial 
notice  that  an  assessment  is  to  be 
imposed.  The  Legislature  may 
pi*escril)e  what  the  notice  shall 
be,  and  whei-e  provision  has  been 
made  for  notice,  before  the  com- 

}>letion  of  the  assessment,  by  pub- 
ication  for  objection^  to  be  pre- 
sented within  a  time  specified,  and 
this  has  been  complii^d  with  it  is 
sufficient.    In  re  De  Peysier.    565 

14.  The  N.  E.  Bank  held  a  lot  in  the 
city  of  New  York  under  a  lease 
which  contained  a  provision  giving 
the  lessor  an  option,  at  the  explica- 
tion of  the  lease,  to  pay  for  a 
building  ei-ected  on  the  l(»t  by  the 
lessee  or  to  i-enew  the  lease  for  a 
further  term  ;  and,  if  so  i-enewed, 
gave  the  lessee  the  right,  at  the 
expiration  of  the  term,  to  i*emove 
the  building.  The  building  was 
erected  by  the  bank  for  its  own 
use,  at  an  expense  of  ^5.  00  ;  so 
much  of  the  capital  of  the  bank 
being  Invested  therein.  The  ]irop- 
erty  was  assessed  to  the  bank  as 
real  esfafe  at  ;?70,000.'  The  tax- 
commissioners,  in  assespinir  the 
Btockholdei-s  of  the  b.-ink,  ?is  au- 
thorized by  the  a<!t  of  18<?f)  (f.hap. 
761,  Laws  of  1866),  refused  to  de- 


duct anything  fix)m  the 
value  of  the  shai-es  on  account  of 
such  investment.  Held,  error; 
that  for  the  purposes  of  taxation* 
within  the  purview  of  said  act  of 
1866,  the  building  was  real  estate 
of  which  the  bank  was  the  owner, 
and  it  was  taxable  to  the  bank  aa 
real  estate ;  that  the  real  estate, 
the  assessed  value  of  which  is  ta 
be  taken  as  a  basis  for  the  pi*oix)r- 
tionate  deduction  from  the  value 
of  Che  shares,  is  the  real  estate  of 
the  bank;  that  thei'efore  the  as- 
sessed value  of  the  building,  and 
that  only,  should  have  been  de- 
ducted; that  such  assessed  value 
was  not  necessarily  the  cost  of  the 
building ;  it  could  not  be  more,  as 
no  moi-e  of  the  capital  of  the  bank 
was  invested,  but  it  might  be  less; 
that  as  the  lot  and  bi-ilding  were 
assessed  together  at  $70,000,  it 
could  only  lie  determined  by  the 
officers  making  the  a^^sessment 
what  proportion  of  the  assessment 
was  for  the  building.  Pi-oceed- 
ings,  therefore,  remitted  for  modi- 
fication of  assessment  People  er 
rel,  V.  Comrs.  of  TaxeSf  etc.     573 

ASSIGNMENT  (FOR  BENEFIT  OF 
CREDIIX^RS). 

It  seemSf  that,  under  the  bankrupt 
act  as  amended  in  1874  (U.  8.  R., 
6  5128),  an  assignee  in  bankruptcy, 
in  order  to  set  aside  an  assignment 
of  property  made  by  the  bankrupt 
to  a  ci'editor,  must  establish  not 
onlv  that  the  person  claiming 
under  the  assignment  received  it 

*  with  **  I'easonable  cause  to  be- 
Keve"  the  assignor  "insolvent,* 
but  that  he  received  it  "  knowing 
that  such  aaagnment  was  made  ia 
fraud  of  the  provisions  of  the  acf 
The  ''reasonable  cause  to  be> 
lieve"  the  insolvency  may  rest 
upon  conjecture,  but  the  knowi- 
eage  of  tue  fraud  must  be  estaV 
lished  as  a  fact.  Ghiemaey  v. 
Miller.  181 

ATTACHMENT. 

1.  Upon  the  return  of  an  attach- 
ment against  defendant  for  an  al- 
lej^ed  contempt  in  disobeying  the 
provision  contained  in  a  judgment 
of  divorce  herein,  which  i-equired. 
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him  to  pay  alimony  and  to  give 
security  for  the  payment  thereof; 
and  upon  motion  to  vacate  the  at- 
tachment the  court  adjudged  him 
to  be  in  contempt,  and  ordered 
him  to  pay  a  fine,  to  g^ve  secmitjr 
in  a  specified  amount  for  future  ali- 
mony, and  to  stand  committed  until 
compliance  with  the  order.  Bdd, 
that  the  whole  matter  was  before 
the  court  and  it  had  jurisdiction  to 
grant  such  relief.    JPark  v.  Park. 

156 

2.  The  attachment  was  issued  upon 
proof  of  service  of  copy  of  the 
judgment,  with  demand  of  pay- 
ment of  the  alimony  in  aiTear,  with 
the  costs,  and  the  giving  security 
as  i-equired  by  the  judgment,  and 
proof  of  defendant's  failui-e  to  com- 
ply therewith.  Held,  that  the 
papers  served  were  sufficient  to 
authorize  the  issuing  of  the  writ 
(Code  of  Civil  Procedure,  §  14) ; 
that  the  judgment  contained  all 
that  was  necessary  to  advise  de- 
fendant of  the  natui*e  of  the  claim 
made  against  him.  Id, 

8.  Defendant  claimed  that  the  attach- 
ment should  have  been  vacated, 
because  based  on  his  refusal  to  pay 
costs.  Held,  untenable,  as  it  was 
issued  for  "disobedience  to  the 
lawful  mandate  of  a  court "  (Code 
•  Civil  Pi-ocedure, }  14,  sub.  3) ;  and 
that  the  provision  of  the  statute 
of  1847  ($  2,  chap.  <$90,  Laws  of 
1847),  prohibiting  imprisonment 
for  contempt  in  not  paying  costs, 
had  no  application.  Id. 

4.  The  action  wai^commenced  by  the 
service  of  a  summons ;  defendant 
did  not  appear;  it  was  obiected 
that  the  court  had  no  jurisdiction 
to  decree  alimony,  because  no  com- 
plaint demanding  it  was  served. 
Held,  untenable ;  that  if  the  judg- 
ment was  erraneous  in  this  respect 
it  should  have  been  connected  on 
motion  to  vacate  or  modify.      Id, 

5.  ALso,  hdd,  that  plaintiff  was  not 
estopped  fix)m  enforcing,  in  this 
manner,  payment  of  alimony,  by 
the  fact  that  the  judgment  author- 
ized an  execution  to  be  issued.  Id. 

6.  It  was  objected  that  no  compe- 
tent order  was  made  for  the  is- 
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suing  of  the  attachment ;  this  ob- 
jection was  not  raised  at  Special 
Term.  Upon  the  attachment  was 
an  indorsement  signed  by  the  clerk 
of  the  court  stating  that  it  was 
issued  by  special  order  of  the 
court.  Held,  that  the  presump- 
tion was  that  such  an  order  had 
been  made ;  but  in  any  event,  aa 
the  objection  was  not  raised  below^ 
it  was  not  available  here.         Id, 

7.  A  request  on  the  part  of  a  de- 
fendant, against  whom  an  attach- 
ment has  been  issued,  to  suspend 
legal  proceedings,  does  not  ex- 
cuse a  failure  to  serve  the  sum- 
mons or  to  commence  publication 
within  the  time  prescribed  by  the 
Code  of  Civil  Pi-ocedure  (}  638), 
and  does  not  operate  as  an  estop- 
pel precluding  the  defendant  fix)m 
setting  up  want  of  publication  or 
service.     Mqkirrieta  v-  Saem. 

547 

8.  As  to  whether  the  lapse  of  the 
thirty  days  prescribed  ousts  the 
court  of  jurisdiction  and  abates  the 
action  or  merely  avoids  the  attach- 
ment, qtuBre.  Id. 

9.  A  plaintiff  after  having  obtained 
one  attachment  and  order  of  pub- 
lication, may  abandon  theni  and 
take  out  a  new  attachment  and 
ox'der,  provided  this  is  not  done 
for  the  purpose  of  vexation.     Id. 

10.  It  does  not  affect  the  jurisdic- 
tion of  the  court  in  granting  the 
second  attachment,  that  the  same 
affidavit  was  used  which  was  used 
in  obtaining  the  first.  Id, 

11.  Ji(«eefn«,  that  it  is  proper  thus  to 
use  the  affidavit  a  second  time,  but ' 
if  not  it  is  a  mei*e  matter  of  prac- 
tice, a  departure  from  which  by 
the  court  does  not  deprive  it  of 
jurisdiction.  Id. 

12.  It  seems,  also,  that  the  omission 
upon  the  second  application  to 
comply  with  the  rule  (25)  I'equir- 
mg  that  the  affidavit  upon  an 
ex  parte  application  shall  state 
whether  a  pi-evious  application  has 
been  made,  does  not  affect  the 
jurisdiction ;  it  is  a  mere  ii-regu- 
larity,  and  if  not  regarded  by  the 
court  below  will  not  be  reg^urded 
here.  Id. 

86 
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13.  An  aitachmeai  was  issued  May 
13,  1879,  an  order  for  service  of 
summons  by  publication  was  ob- 
tained, but  publication  was  not 
commenced  within  the  thirty  days 
prescribed;  within  that  time  one 
of  the  defendants,  whose  gx)ods 
had  been  levied  on,  teleg^raphed 
and  wrote  to  plaintiffs  to  suspend 
proceedings.  On  June  12,  1879, 
a  second  attachment  was  granted, 
plaintiff  using  for  that  purpose  the 
same  summons  and  complaint  and 
the  same  affidavit  upon  which  the 
lii*st  waiTant  was  granted,  but 
giving  a  new  undertaking ;  a  new 
order  of  publication  also  was  ob- 
tained, and  publication  was  com- 
menced within  thirty  days  after 
the  second  attachment  was 
granted.  The  first  warrant  was 
before  the  judge  when  he  granted 
the  second.  Motion  was  made  to 
vacate  the  attachments ;  the  notice 
did  not  sjiecify  a  failure  to  comply 
with  said  rule  as  an  objection  to 
the  second  attachment.  Held,  that 
the  fii-st  attachment  was  properly 
vacated,  but  that  the  second  at- 

,  tachment  was  properly  granted ; 
that  plaintiffs  had  thirty  days 
thereafter  within  which  to  com- 
mence publication  of  summons; 
and  as  the  publication  was  com- 
menced within  that  time,  the 
motion  as  to  the  second  attachment 
should  have  been  denied.  Id. 

Order  vacating  not  reviewable 

here. 
See  Clafiin  v.  Baere  (Mem).      642 


.    ATTORNEY. 

As  to  how  fai*  the  right  of  lien  of 
ail  attorney  for  co^ts  will  stand  in 
the  way  of  a  set-off  of  a  iudgment, 
sought  in  an  equitable  action, 
qtuBre.    J)avidso7i  v.  Alfaro.    660 


ATTORNEY  AND  CLIENT. 

1.  Every  communication  which  a 
chent  makes  to  his  legal  adviser 
for  the  purpose  of  professional  aid 
or  advice  is  protected.  Bacon  v. 
Fhisbie.  394 

2.  Although  an  attorney,  when  called 
as  a  witness  as  to  communications 


made  to  him,  disclaims  that  he  wa« 
acting  in  a  professional  capacity, 
that  is  a  matter  for  the  court  to  de- 
teiToine  trom  the  facts  appealing. 

Id. 

3.  It  is  not  essential  to  bring  the  case 
within  the  statutory  prohibition 
that  a  fee  w^as  paid  at  the  time  of 
the  communication,  or  that  a  suit 
was  pending  or  contemplated  ;  if 
the  communication  was  in  the 
course  of  any  professional  employ- 
ment, related  to  the  subject-matter 
thereof,  and  may  be  supposed  to 
have  been  drawn  out  in  conse- 
quence of  the  relation  of  the  par- 
ties to  each  other,  it  is  entitlea  to 
protection  as  a  privileged  commu- 
nication. Id. 

4.  The  rule  of  exclusion  applies  to 
eveiy  attempt  to  give  the  commu- 
nication in  evidence  without  the  as- 
sent of  the  pei'son  making  it ;  and 
so,  includes  a  case  where  the  evi- 
dence is  sought  to  be  given  with- 
out such  consent  against  a  third 
person.  Id. 

5.  It  seejnsy  that  when  such  a  com- 
munication is  sought  to  be  proved 
in  an  action,  to  which  .the  person 
making  it  is  not  a  party,  an  objec- 
tion thereto,  by  the  party  against 
whom  it  is  offei'ed,  will  lie,  on  the 
ground  of  public  policy.  Id.  • 


BANKS  AND  BANKING. 

1.  The  power  to  receive  special  de- 
posits is  incidental  to  the  business 
of  banking.  Patlison  v.  iSyracuse 
Nat.  Bk.  82 

2.  The  enumeration  of  banking  pow- 
ers in  the  national  banking  act  is 
not  sig^nificant  of  an  intention  to 
place  any  special  restrictions  ui>on 
national  banks  as  disting^iished 
from  State  banks.  The  enumer- 
ation is  of  the  genei-al,  not  the  in- 
cidental powera.  Id. 

3.  National  banks,  therefore,  have 
power  to  receive  special  deposits 
gratuitously  or  otherwise ;  and 
when  received  gratuitously,  they 
are  liable  for  their  loss  by  gross 
negligence.  Id, 
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4.  When  a  national  bank  has  habitu- 
ally i*eceived  such  depoats,  this 
liability  attaches  to  a  depoeit  re- 
ceived in  the  usual  way.  Id. 

-5.  The  term  "  special  deposits  "  in- 
cludes money,  securities  and  other 
valuables  delivered  to  banks,  to  be 
specifically  kept  and  I'e-delivered ; 
it  is  not  contined  to  securities  held 
by  the  banks  as  collateral  to 
loans.  Id, 

•.  In  an  action  to  recover  damages 
for  a  special  dei>02»it  alleged  to 
have  been  lost  tbi*ough  defen- 
dant's gi'oss  negligence,  it  ap- 
peared that  plainti?  delivered  to 
defendant's  teller,  at  its  bank,  for 
sale-keeping,  a  package  contain- 
ing certain  bonds.  Defendant  had 
been  accustomed  to  receive  for  that 
purpose,  packages  8U])posed  to 
contain  securities  and  valuables. 
Some  of  these  were  left  by  its  di- 
rectors. The  cashier  of  the  bank 
had  the  control  and  management 
of  its  affairs.  It  did  not  appear 
that  the  president  took  any  part 
in  its  manao^ment,  or  that  the  di- 
rectors held  any  meetings.  The 
teller  soinetinies  acted  as  cashier 
in  his  absence.  Some  time  before 
the  deposit,  the  cashier  said  some- 
thing to  the  teller  as  to  their  not 
taking  any  more  packages  for  safe- 
keeping. The  teller  testified  that 
this  was  not  a  positive  instruction, 
but  merely  an  opinion,  and  that 
he  did,  after  that,  receive  pack- 
ages. He  also  testified  that  he 
told  plaintiff  when  the  deiwsit  was 
made,  that  it  would  be  at  his  own 
risk;  this  was  contradicted  by 
plaintiff.  The  teller  also  testified 
that  the  cashier  sometimes  told 
persons  depositing  packages  that 
they  would  be  at  their  own  risk, 
and  at  other  occasions  packages 
were  received  without  such  notice. 
The  package  so  left  by  plaintiff 
was  kept  in  defendant's  bank  for 
about  two  years  before  its  loss,  be- 
ing occasionally  taken  out  by  him 
to  cut  off  coupons,  and  then  re- 
turned. Hildj  that  the  evidence 
justified  the  submission  to  the  jury 
of  the  question  of  the  authority  of 
the  teller,  and  whether  the  deposit 
was  with  the  bank ;  and,  this  hav- 
ing been  found,  that  defendant  was 
bound  to  return  the  bonds  when 


demanded,  or  to  show  some  suffi* 
cient  ground  for  not  doing  so.  Id. 

7.  There  was  no  direct  explanation  of 
the  manner  of  the  loss,  but  the  evi- 
dence tended  to  show  that  the 
bonds  were  stolen  in  the  day  time, 
when  the  bank  was  open.  They 
were  kept  in  a  safe,  so  placed  as 
to  be  accessible  to  any  peraon  en- 
tering the  bank  frem  the  street, 
while  those  in  the  bank  were  so 
placed  that  at  times  the  safe  was 
not  in  their  view,  and  sometimes 
the  door  of  the  safe  was  left  open. 
Hddf  that  the  evidence  authorized 
a  finding,  that  the  bonds  were  sto- 
len by  some  one  coming  in  from 
the  street;  and  that  leaving  the 
property  thus  exposed  was  gross 
negligence.  Id, 

S.  Also,  heldf  that  the  fact  that  prop- 
erty of  the  bank  was  stolen  from 
the  same  place,  at  the  same  time, 
was  not  conclusive  against  the 
charge  of  gross  negligence.      Id. 

9.  As  to  whether,  assuming  the  re- 
ceipt of  6^>ecial  deposits  to  have 
been  beyond  the  legal  power  con- 
ferred upon  defendant,  yet  having 
in  fact  received  plaintiff's  proiv 
erty  into  its  custody,  it  could  set 
up  its  own  want  of  corporate 
power  as  a  defense,  quCBre.       Id. 

10.  The  authorities  upon  the  subject 
of  the  liability  of  banks  for  special 
deposits  collated.  Id. 

11.  Plaintiff  deposited  with  defend- 
ant, for  collection,  a  note  to  which 
there  was  no  indorser  save  the 
maker,  pavable  at  the  Bank  of 
Lowville,  of  which  bank  the  maker 
was  a  customer.  Defendant  sent 
the  note  by  mail  to  that  bank, 
which  was  an  oixUnary  method  of 
transacting  such  business.  The 
note  reached  said  bank  the  day  it 
fell  due ;  upon  the  next  day  it  sent 
its  draft  on  New  York  in  payment, 
and  on  the  same  day  failed.  The 
maker  had  not  quite  sufticient  on 
deposit  to  pay  the  note ;  the  deficit 
was  made  np  after  the  failui-e. 
Defendant  received  the  draft  the 
next  day,  which  was  Saturday, 
after  business  hours ;  it  forwarded 
it  on  Monday  morning,  in  the 
usual  course  of  business,  to  the 
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clearing>-houBe  in  New  Yorky  and 
it  was  returned  "  not  good.**  De- 
fendant immediately  gave  plain- 
tiff notice  of  non-pavment.  In  an 
action  to  recover  the  amount  of 
the  note,  because  of  alleged  neg- 
ligence, held  (M1LUB9  Babl  and 
Daitforth,  JJ.,  diflBenting),  that 
plaintiff  waa  properly  nonsuited ; 
that  08  there  was  no  evidence  that 
the  maker  was  insolvent,  it  did 
not  am>ear  that  plaintiff  sustained 
any  damage ;  that  the  receipt  of 
the  draft  was  not  a  payment,  and 
did  not  dischai'gfe  him  fi-om  lia- 
biUty.    Indig  v.  Nat.  City  Bank, 

100 

ISL  Also,  held^  by  Rapallo,  Folger 
and  Andrkws,  JJ.  (Millbr,  Earl 
and  Danforth,  JJ.,  dissenting), 
that  by  sending  the  note  to  the 
Bank  of  Lowville  by  mail,  defend- 
ant did  not  constitute  that  bank 
its  affent  to  receive  payment,  but 
simpTy  presented  the  draft  th]*ough 
the  mail  for  payment;  that  no  rela- 
tion was  ci-eated  between  defend- 
ant and  said  bank  by  presentment 
in  this  manner  diffei*ent  fi-om  what 
would  have  existed  had  the  note 
been  sent  through  any  other  agen- 
cy ;  that  if  pi^esented  by  a  sub- 
agent  the  latter  would  have  been 
justified  in  accepting  a  di*aft  for 
the  amount ;  also,  that  there  was 
no  negligence  in  forwaiding  the 
draft.  Id, 

18.  One  B.  was  in  March,  1874,  cash- 
ier of  defendant,  the  National  Bank 
of  Fishkilly  and  its  managing  ofii- 
eer  and  general  agent  $  he  was  also 
plaintiff's  treasurer.  He  took  cer- 
uin  bonds  belonging  to  plaintiff 
which,  in  the  name  and  aa  cash- 
ier and  managing  officer  of  said 
defendant,  he  pledged,  with  vari- 
ous parties  as  securities  for  loans. 
In  January,  1876,  B.  re-possessed 
himself  of  the  bonds,  and  returned 
them  to  plaintiff,  but  on  the  thirty- 
first  of  that  month  again  took 
them,  and  in  the  same  manner 

,  pledged  them  with  W.  and  McM., 
a  banking  fiim,  as  security  for 
advances  made  and  to  be  made 
to  defendant ;  the  bonds  wei*e 
subsequently  sold  pursuant  to  the 
conditions  of  the  pledge,  and  the 
proceeds  credited  to  said  defend- 
ant.   In  an  action  for  conversion 


of  the  bonds,  hdd^  fiiai  said  d»^ 
fendant  was  liable ;  that  ignorance 
on  the  part  ot  its  directors  waa  not 
a  defense,  as,  if  ignorant,  itwaa 
because  they  omitted  the  perform- 
ance of  official  duty;  that  although 
B.  had  no  authority  to  take  the 
bonds,  when  he  pledged  them  he 
represented  the  bank,  and  hia 
knowledge  was  notice  to  it.  F^sh- 
kill  Havings  IfuU  v.  NaL  Bank 
ofF,  162 

14.  Also,  lidd^  that  a  counter-claim 
could  not  be  allowed  in  such  an 
action.  Id, 

15.  The  term  "individual  banker,** 
in  the  provision  of  the  act  of  1875, 
relating  to  savings  banks  ($  49, 
chap.  371,  Laws  of  1875),  which 
declares  it  •*  not  to  be  lawful  for 
any  bank,  banking  association  or 
individual  banker  to  advertise  or 
put  forth  a  sign  as  a  sa\'ings 
bank,"  applies  only  to  one  who  has 
availed  himself  of  the  banking 
statutes  of  this  State,  and  has  b^ 
come  empowered  to  do  banking 
thereunder ;  it  does  not  apply  to 
a  private  banker,  who  exercises 
in  his  business  no  more  than  the 
rights  and  privileges  common  to 
all.    People  v.  Doty.  22^ 

16.  Defendant  and  one  W.  were  en- 
gaged in  conducting  a  banking 
business  in  a  building  owne<l  by 
defendant.  They  wei-e  not  oi^gim- 
ized  as  bankers.  Nor  was  either 
of  them  authorized  to  do  banking 
business  under  the  banking  laws 
of  the  State.  They  did  bufriness 
under  the  name  of  "The  Farm- 
ers' Bank  of  Batavia.**  Defendant 
caused  to  be  placed  in  plain  sight, 
on  the  outside  of  the  building,  the 
words  "  L.  Doty's  Savings  Bank." 
In  an  action  to  i^ecover  penalties, 
under  said  act  of  1875,  for  putting 
'*  forth  a  sign  as  a  savings  bank,^ 
Tield,  that  defendant  was  not  an 
"individual  banker,"  within  the 
meaning  of  said  act ;  and  that, 
thei*efore,  the  action  was  not  main- 
tainable. Id, 

17.  The  various  banking  acta  expres- 
sive of  the  legislative  intent  in  thd 
use  of  the  term  **  individual  bank- 
er "collated.  .Id. 
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18.  It  a&ana,  that  the  pitmer  phrase 
to  desig^nate  a  banker  doing*  bnsi- 
ness  without  having-  acquined  the 
privileges  conferred  by  the  provis- 
ions of  the  statute,  is  "private 
banker,"  not  *'  individual  banker." 

Id. 

— ^  Building  erected  by  bank  on 
leased  land  ia  real  property  for  pur- 
pose of  taaationt  and  value  to  be  de- 
ducted from  ixUue  of  s?tares  in  assess- 
ing stockholders. 

SeeJPeapletxrel,  v.  Coftirs.,  etc.  573 


BANKRUPTCY. 

It  seemSf  that  under  the  bankrupt 
act  as  amended  in  1874  (U.  8.  R., 
§  5128),  an  assignee  in  bankruptcy, 
in  order  to  set  aside  an  assignment 
of  property  made  by  the  bankrupt 
to  a  creditor,  must  establish  not 
only  that  the  person  claiming  undci* 
the  assignment  received  it  with 
*•  reasonable  cause  to  believe  "  the 
assignor  "  insolvent,"  but  that  he 
receive<i  it  "knowing  that  such 
assignment  was  made  in^fraud  of 
the  provisions  of  the  act."  The 
*•  reasonable  cause  to  believe  "  the 
insolvency  may  rest  upon  conjec- 
ture, but  the  knowledge  of  the 
fraud  must  be  established  as  a 
fact.     Ouemsey  v.  Miller.         181 


BILL  OP  LADING. 

1.  The  term  "  mariners  "  includes  a 
purser  permanently  attached  to  a 
vessel;  and  a  theft  or  embezzle- 
ment by  him  is  included  in  the 
term  **.ban*atry. "  iSpinetti  v. 
Atlas  JS.  JS.  Co.  71 

:S.  Plaintiff  shipped,  on  board  of  one 
of  defendant's  steamships,  aquan- 
titv  of  gold  coin,  receiving  a  bill  of 
laoing,  which  contained  a  clause 
exempting'  defendant  fi*om  liability 
for  any  loss,  etc.,  resulting  from 
the  following  causes,  among  othera : 
"Theft  on  land  or  afloat,*  "bar- 
ratry of  master  or  mai'iners."  A 
portion  of  the  money  was  stolen 
en  route.  In  an  action  to  recovei* 
for  the  loss,  the  evidence  tended 
to  show  that  the  theft  was  perpe- 
trated by  the  purser.  The  court 
chiurged,  in  substance,  that  if  the 


gold  was  lost  by  the  theft  of  the 
purser  the  defendant  was  liable. 
Held,  error ;  that  in  such  case  de- 
fendant was  exempted  from  lia- 
bility by  the  clause  against  bai*- 
ratry ;  also,  held,  that  if  the  purser 
could  not  be  considered  a  mariner, 
so  that  the  clause  against  barratry' 
did  not  apply  to  him,  then  the  case 
was  within  the  exemption  as  to 
theft.  Id. 


BILLS,  NOTES  AND  CHECKS. 

1.  Where  the  holder  of  a  promissory 
note,  ostensibly  acting  for  himself, 
Hells  the  same  for  a  valuable  con- 
sideration, and  upon  the  sale, 
pi'omises  orally  that  the  note  ia 
good  and  will  be  paid  at  maturity, 
the  promise  is  not  within  the  stat- 
ute of  frauds,  and  the  pi*omissor  is 
liable  thereon  in  case  of  non-pay- 
ment.   Milks  V.  Mich.  269 

2.  Defendant  and  H.  ne^tiated  for 
the  exchange  of  certam  real  es- 
tate ;  the  tenns  were  agreed  upon 
verbally  by  them ;  defendant  was 
to  pay  a  sum  agreed  upon  as  the 
difference  in  the  values  of  the  lands 
to  l)e  exchanged ;  he  gave  to  H.  a 
check  for  $500,  as  a  payment,  re- 
ceiving therefor  a  receipt  signed 
by  H.  In  an  action  upon  the 
check,  parol  evidence  was  pven 
as  to  the  contents  of  the  i*eceipt,  it 
ha\ang  been  lost,  which  was  to  the 
eifect  that  it  stated  that  the  check 
was  i-eceived  on  account  of  the  ex- 
change of  said  lands,  specifying 
them,  and  then  stated  the  terms, 
i.  e.f  the  price  of  each  piece  of 
pn)])erty,  the  amount  of  mortgages 
to  be  executed,  etc. ;  it  did  not 
appear  that  the  terms  of  credit 
were  specified.  Defendant  there- 
after refused  to  enter  into  a  writ- 
ten contract,  as  was  agreed,  and 
stopped  payment  of  the  check.- 

•  Held,  that  the  burden  was  upon 
defendant  to  show  a  failure  of 
consideration ;  that  as  it  did  not 
appear  that  the  t^rms  of  credit 
were  not  in  the  receipt,  as  every 
presumption  was  in  favor  of  the 
vaUdity  of  the  check,  this  was  to 
be  presumed;  that  the  receipt 
taken  in  connection  with  the  check 
contained  the  material  elements  of 
a   contract,  sufiicient   and    valid 
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under  the  statute  of  frauds,  and 
enfoi*ceable  in  equity  against  H. ; 
and  that,  therefore,  there  was  a 
gfood  consideration  for  the  check. 
JRaubitschek  v.  Blank,  478 

8.  Plaintiff  held  the  check  as  assigfuee 
of  H.,  who  died  prior  to  the  trial. 
^  I  Meld,  that  defendant  was  incom- 
I  petent,  under  section  399  of  the 
Code  of  Procedure,  to  testify  to  the 
personal  transactions  between  him 
and  H.  Id. 

BOND. 

Where,  in  action  upon  the 

hand  of  an  administrat^or,  who  has 
\  been  removed,  order  of  removal  cannot 
he  assailed. 

See  Kelly  v.  West.  139 

Of  receiver  of  registered  policy 

life  insurance  ayinpany  covers  misap- 
propriation by  him  of  proceeds  of  se- 
curities paid  over  to  him  by  superin- 
iendent  of  insurance. 

See  In  re  Atfy-GfenZ.  152 


BUFFAIX)  (CITY  OF). 

1.  The  provision  of  the  charter  of 
the  city  of  Buffalo  of  1870  (}  22, 
chap.  619,  Laws  of  1870),  declaring 
that  goods  and  chattels  upon  land^ 
for  which  taxes  ai*e  assessed  shall 
be  deemed  to  belong  to  the  person 
to  whom  the  lands  are  assessed, 
does  not  apply  to  property  belong- 
ing to  another  pei'son  in  no  way 
liable  for  the  tax  which  is  transi- 
ently upon  lands  assessed,  but  in 
the  possession  of  the  owner  for  his 
own  puiposes;  and  the  collector 
cannot  lawfully,  bv  virtue  of  his 
waiTant,  take  such  pro^K^rty,  for 
the  purpose  of  satisfying  the  tax. 
X.  k  and  M.  S.  R.  Co.  v.  Roach. 

339 

2.  It  seems,  that  where  property  be- 
longing to  A.,  upon  lands  assessed 
to  B.,  has  been  properly  levied 
upon  by  the  collector,  under  said 
provision  of  the  charter,  it  cannot 
be  shown  against  him  that  B.  did 
not  own  or  occupy  the  lands ;  there 
being  nothing  upon  the  face  of  the 
papers  to  notify^  the  collector  of  the 
alleged  illegality,  it  is  his  duty  to 
execute  his  waiTant,  and  he  will 

;    be  protected  m  doing  so.  Id. 


BUILDING  CONTRACTS. 

When  substantiany  performed 

recovery  may  be  had  for  contmct 
price  less  the  damages. 

See  Woodward  v.  FuXler.         313 


BURDEN  OF  PROOF. 

In  an  action  in  the  nature  of  a  gua 
warranto,  as  between  the  i-elator 
and  the  defendant,  the  burden  is 
upon  the  former  to  make  out  a 
better  title  to  the  office  than  that 
of  the  latter;  while,  as  between 
the  i>eople  and  the  defendant,  the 
latter  may  be  called  upon  to  show 
that  his  possession  of  the  office  is 
lawful.  The  production  of  a  cer- 
tificate of  election  from  the  proper 
officer  is  however  sufficient.  Pco- 
pie  ex  rel.  v.  Perley.  624 

— —  In  cujtion  on  check  against 
drawer,  presumption  in  favor  of  its 
validity,  and  burden  is  upon  defend- 
ant to  show  loatit  of  consideration. 

See  BavJbitschek  v.  Blank.       478 

CASE. 

1.  Under  the  provision  of  the  Code 
of  Procedure,  in  reference  to  mak- 
ing a  case  for  the  purposes  of 
review,  in  an  action  tried  by  the 
court  or  a  referee  (§  268),  the  ten 
days  allowed  for  that  purpose  did 
not  begin  to  ran  until  the  entry 
of  judgment,  and  notice  thereof; 
the  alternative  stated  therein,  "or- 
within  such  time  as  may  be  pre- 
scribed by  the  rules  of  the  court,* 
meant  such  further  time  as  might 
be  prescribed.    French  v.  Powers. 

146 

2.  A  service,  therefore,  of  a  copy  of 
a  ixiferee's  report,  and  notice  of 
filing,  did  not  0|ierate  to  hmit  the 
time  to  serve  a  case  or  exceptions. 

Id. 

3.  Accordingly,  held,  that  the  rule 
of  the  Supreme  Court  (inile  34  of 
1858.  rule  47  of  1871  and  1S74,  and 
rule  32  of  1877),  i^uiring  a  case 
to  be  served  within  ten  days  after 
written  notice  of  the  decision,  or 
report  was  in  conffict  with  the 
Code,  and  consequently  inopera- 
tive. Id. 
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4.  The  practice,  in  this  respect,  was 
not  changed  by  the  provision  of  the 
Code  of  Civil  Procedure  (§  994), 
providing  that  exceptions,  taken 
after  trial,  may  be  taken  **  at  any 
time  before  the  expiration  of  ten 
days  after  service  *  *  *  of  a 
copy  of  the  decision  of  the  court, 
or  report  of  the  I'eferee,  and  a 
written  notice  of  the  entry  of  judg- 
ment thereupon**  Id, 

6.  Whije,  under  this  provision,  ex- 
ceptions may  be  taken  at  any  time 
after  trial  they  are  not  required 
to  be  taken*  until  ten  days  after 
notice  of  judgment;  and  althouirh 
no  provision  is  made  as  to  time  lor 
servin*^  the  case,  as  the  case  is 
requir.Ml  to  contain  the  exceptions 
(Code,  J  997),  it  need  not,  and  can- 
not be  served  untU  after  the  ex- 
ceptions are  framed  ;  and  the  party 
cannot  be  put  in  default  for  not 
serving  a  case  containinff'  them, 
before  the  expiration  of  the  time 
allowed  for  framing  them.         Id, 

I.  The  exceptions  referred  to  in  said 
provision  ai*e  not  simply  those 
taken  on  the  trial.  Id, 

7.  It  aeemSi  that  where  a  report  of 
a  referee,  and  notice  of  filing 
thereof,  were  served  prior  to  the 
going  into  effect  of  the  Code  of 
Civil  Procedure  (Sept.  1, 1877),  but 
no  judgment  had  been  entered, 
that  even  if  the  practice  had  been 
changed  b^  the  said  Code,  and 
the  rule  validated,  the  notice  would 
not  have  become  operative  to  limit 
the  time  for  making  a  case  to  ten 
days  after  the  Code  went  into  effect ; 
as  the  notice  when  served  did  not 
operate  to  limit  the  time,  the  new 
provision  could  not  retroact  to  g^ve 
it  that  effect,  and  a  new  notice 
should  have  been  served.  Id. 
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lieeg  v.  iic/it.  579 

PeopU  v.  >8fct»d«  (1  J.  R.  78)  distin- 
guished,   -^t'c^  v.  Licht.  583 


CAUSE  OF  AcrnoN. 

1.  Every  raili-oad  operator  owoB  to 
his  employees  a  duty  to  furaish 
machinery  adequate  and  proper 
for  the  use  to  which  it  is  to  oe  ap- 
plied, and  to  maintain  it  in  like 
condition.  For  every  injury  hap- 
pening by  reason  of  neglect  to  per- 
form this  duty,  he  is  liable  as  for 
a  tort ;  and  tliis  whether  the  act 
or  omission  causing  it  was  due  to 
his  personal  neglect,  or  the  neg- 
lect of  an  agent  employed  by  him, 
and  whether  thei-e  wei*e  one  or 
more  pai'ties  concerned  as  opera- 
tors or  employees.    Kain  v.  Stnith . 

458 

2.  The  law  will  not  aid  a  party  to  re- 
cover back  money  paid  for  com- 
pounding a  crime.  Collins  v. 
Lane.  627 

When  acti^on  cannot  be  main- 
tained against  town  to  recover  back 
tax  improperly  assessed. 
SeeCityofR,\,TaumofR,      302 

WKere  there  is  no  trust  or 

oilier  element  to  Justify  invoking  the 
jurisdiction  of  iJie  court  for  that  pvr- 
pose,  action  not  maintainable  for  oo9^ 
struction  of  will. 
See  Monarque  v.  Monarque.      320 
See  Claim  and  Dblivbby. 
Cloud  on  Title. 
CoirvBBSioir. 
Sfbgif ic  Pbrfobmakcb. 
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CERTIORARI. 

A  eertiorari  to  correct  an  asaessment- 
roll,  by  striking-  out  an  ilh^gal  as- 
sessment, was  issued  after  the 
asHes80i*s  hail  completed  the  roll 
a  id  delivered  it  to  the  sui)er\Tsor 
of  the  town.  This  fact  api)earing- 
on  the  retuiTi  to  the  writ  a  supple- 
mental writ  was  iissued  to  the 
suiiervLsor,  commanding  him  to 
bring  the  roll  into  court,  which  was 
done,  and  a  hearing  was  then  had 
on  both  writs,  on  the  merits.  The 
objection  that  the  writ  was  not  the 
proper  i'emt»<ly,  because  of  the  fact 
that  the  roll  had  passed  out  of  the 
hands  of  the  assessors,  was  not 
raised.  Held^  that  the  defendants 
were  concluded  from  raising  it 
here.    People  ex  reL  v.  McLean, 

254 

CHALLENGE  (OF  JUROR). 

Challenge  of  juror  on  trial  of 

indictment  for  murder  J  when  properly 
averhiZed,  and  when  evidence  of  con- 
fessions competent. 

See  BaXbo  v.  Pejopfe,  4S4 

Cox  V.  People,  500 


CLAIM  AND  DELIVERY. 

1.  The  provision  of  the  charter  of  the 
city  of  Buffalo  of  1870  (6  22,  chap. 
519,  Laws  of  1870),  declaring  that 
goods  and  chattels  ux>on  lands  for 
which  taxes  ai'e  assessed  shall  be 
deeme<l  to  belong  to  the  person  to 
whom  the  lands  are  assessed,  does 
not  apply  to  property  belonging  to 
another  perstm  in  no  way  liable  for 
the  tax  which  is  transiently  upon 
lands  assessed,  but  in  the  posses- 
sion of  the  owner  for  his  own  pur- 
poses; and  the  collector  cannot 
lawfully,  by  virtue  of  his  warrant, 
take  such  property,  for  the  pui^ 
pose  of  satisfying  the  tax.  X,  8. 
and  M.  8.  R.  Co,  v.  Roach,      339 

2.  "Where  such  projierty  is  so  taken, 
an  action  by  the  owTier  to  recover 
the  poHsession  thereof,  may  be 
maintained  against  the  collector. 

Id. 

3.  The  property  in  such  case  cannot 
properly  be  said  to  be  taken  for  a 
tax  within  the  meaning  of  the  pro- 


vision of  the  Coile  of  Pit)cedure- 
(6  207),  requiring  an  affidavit  for 
the  claim  and  delivery  of  property 
to  show  that  the  property  has  not 
been  taken  for  a  tax,  or  of  the  pro- 
vision of  the  Revised  Statutes  (2 
R.  ».,  522,  &  4),  which  provides 
that  "  no  i-eplevin  shall  lie  for  any 
proi>erty  taken  by  virtue  of  any 
wan'ant  for  ths  collection  of 
any  tax,"  etc.  Id, 

When-  equity  will  not  allow 

set-off'  i»  action  on  undertaking  given 
on  claim  for  immediate  possession  of 
personal  property. 

8e€  Coffin  v.  McLean,  560- 

When  undertaking  in  form 

unauthorized  by  the  statute^  taken  by 
sheriff  from  defendant,  arrested  under 
order  of  arrest  in  action  to  recover  pos- 
session of  personal  property,  is  poid. 

See  Cook  v.  PVeudenthal,  202 


CLOUD  ON  TTTLK. 

An  action  cannot  be  maintained  to  set 
aside  an  assessment,  as  a  cloud  on 
title,  on  the  gi*ound  that  the  act, 
under  which  the  assessment  was 
laid,  is  unconstitutional.  If  the 
act  is  unconstitutional,  the  assess- 
ment is  void  uiK)n  its  face,  and  so 
is  not  a  cloud  on  plaintiff's  title. 
Wells  V.  City  of  Buffalo,  253 


CODE  OF  PROCEDURE. 

92.    Knox  v.  Baldwin^  610. 

187,211.  Cookv, Freudeathal,202. 

207.    L.  8,  and  M.  8,  R.  Co,  v. 
Roach,  339. 

268.    French  v.  Powers,  146. 

277,288.  Coo*  v.jFWiKfenMoZ,  202. 

309.    Sckermerhomw.Prouty,^!!. 
it  Qoo  i  Comins  v.  He^dd,  261. 
9  dw.  I  jianbitschek  v.  Blank,  478. 
§  428.    People  ex  rel.  v.  BaU,  117. 


CODE  OF  CIVIL  PROCEDURE. 

14.  Park  v.  Park,  156. 
191, 194.  Hiscock  v.  Harris,  402. 

!648.  Collins  v.  Collins,  24. 
638.  Mqjarrieta  v.  Saenz.  547. 
829.  Pratt  v.  JBlkins,  198. 
834.  Orattan  v.  M.  L.  Ins,  Co,, 
281. 
§$    994,  997.  French  v.  Powers  146, 
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$&  1008, 1005.  Chapin  v.  Thompson, 
275. 

!1279.  ImJim  v.  Kijner,  171. 
1323.  People  ex  rtL  v.  Livingstxm, 
06. 
§  1983.  i^to^^^e  ez  rd,  v.  ^oZ/,  117. 

COMMON   CARRIER. 

Plaintiff  shipped,  on  board  of  one  of 
defendant's  steamships,  a  quantity 
of  gold  coin,  receiving  a  bill  of  lad- 
ing, which  contained  a  clause  ex- 
empting defendant  from  liability 
for  any  loss,  etc.,  resulting  from 
the  following  causes,  among 
others :  "Theft  on  land  or  afloat,* 
"  barratry  of  master  or  mariners.'* 
A  portion  of  the  money  was  stolen 
en  route.  In  an  action  to  recover 
for  the  loss,  the  evidence  tended 
to  show  that  the  theft  was  perpe- 
ti-ated  by  the  purser.  The  court 
chai*ged,  in  substance,  that  if  the 
gold  was  lost  by  the  theft  of  the 
purser  the  defendant  was  liable. 
Hdd,  error ;  that  in  such  case  de- 
fendant WBfl  exempted  from  lia- 
bility by  the  clause  against  barra- 
try ;  also,  held,  that  if  the  purser 
could  not  be  considered  a  mariner, 
•  so  that  the  clause  against  barratry 
did  not  apply  to  him,  then  the  case 
was  within  the  exemption  as  to 
theft.    Spimtti  v.  Atlas  &,  8.  Co. 

71 

When   railroad   corporation 

liable  for  ejecting  passenger  who  has 
refused  to  pay  fare. 

See  O'Brien  v.  N.  T,  C.  and  H.  R. 
B.  R.  Co.  236 

When   railroad   corporatwn 

liable  for  conversion  of  baggage,  mid 
v>h<it  acts  amount  to  resumption  of 
control  by,  owner,  so  that  he  can  re- 
cover but  nominal  damages. 

/See  MeCormiek  v.  P.  C.  R,  R.  Co. 

853 


COMPOUNDING  OFFENSES. 

The  law  will  not  aid  a  party  to  re- 
cover back  money  paid  for  com- 
pounding a  crime.  Collins  v.  Lanr. 

627 

COMPROMISE. 

A  policy  of  insurance  upon  the  life 
of  B.,    plaintiff's   intestate,  was 


taken  oat  and  deliyei*ed  to  defend- 
ant as  collateral  security  for  two- 
promissory  notes  against  B.  &  Co.» 
amounting  to  1^,678.48.  These 
notes  the  court  found,  were  sub- 
sequently compromised  and  set- 
tled, defendant  i*eceiving  fi'om  one 
W.  ^5  in  full  satisfaction,  and 
BuiTendering  the  notes,  which 
were  delivei'ed  to  B.  &  Co .  wha 
destroyed  them.  W.  testified  that 
he  purchased  the  notes  of  defend- 
ant, paying  his  own  money,  and 
afterward  delivered  them  to  B.,  on 
receiving  the  amount  paid  and  hi» 
expenses.  B.  paid  the  first  premi- 
um on  the  policy ;  defendant  paid 
those  acciniing  thereafter.  In  an 
action  for  an  accounting,  etc.,  ?ieldf 
that  defendant  was  bound  by  tha 
settlement,  and  plaintiff  was  en- 
titled to  the  proceeds  of  the  policy, 
less  the  premiums  paid  and  in- 
terest.   Baboock  v.  Bonndl.     244 


CONFESSIONS. 

1.  Where  the  confession  of  a  prisoner 
to  an  officer  is  voluntarily  made, 
evidence  thereof  cannot  be  re- 
jected, because  of  the  fact  that 
the  officer  held  the  prisoner  in  cus- 
tody at  the  time  upon  an  invalid 
process,  or  without  any  process 
or  lawful  right.    Balbo  v.  JPeople. 

484 

2.  Evidence  of  confessions  made  by 
a  prisoner  after  his  aiTest  in  an- 
other State,  to  the  police  officer 
making  the  arrest,  when  not  in- 
duced by  any  promise  or  threat, 
and  voluntaiT^  on  his  part,  is  com- 
petent.    Cox  V.  PeopU.  600 

3.  It  is  not  sufllcient  to  exclude  a 
confession  by  a  prisoner  that  be 
was  under  ai'rest  at  the  time,  or 
that  it  was  made  to  the  officer  in 
whose  custody  he  was,  or  in  an- 
swer to  questions  put  by  him,  or 
that  it  was  made  under  hope  or 
promise  of  a  benefit  of  a  collateral 
nature.  Id^ 


CONSIDERATION. 

For  check,  sufficiency  of. 

See  Raubitsduk  v.  Blank-         47S 
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CONSIGNOR  AND  CONSIGNEE. 

JUght  of  vendor  to  Hop  ffoods 

im  transit. 
See  Babcoek  v.  Bonnell.  244 


CONSTRUCTION. 

The  court  will  not  imply  a  term  into 
a  statute  for  the  purpose  of  ex- 
tending or  impofiing*  a  penalty ; 
on  the  contrary  a  penal  statute 
will  be  strit!tly  construed.  Boii- 
ntll  V.  Grriswoid,  128 


CONTEMPT. 

1.  Upon  the  rctum  of  an  attachment 
against  defendant  for  an  allejr<*d 
contempt  in  disobeying  the  provi- 
sion contained  in  a  judgment  of 
divorce  herein,  which  i-equii'ed 
him  to  pay  alimony  and  to  give 
security  for  the  payment  thereof ; 
and  upon  motion  to  vacate  the  at- 
tachment the  coui*t  adjudged  him 
to  be  in  contempt,  and  ordered  him 
to  pay  a  fine,  to  give  secuiity  in 
a  siKiciiied  amount  for  future 
alimony,  and  to  stand  committed 
until  compliance  with  the  oi-der. 
Held,  that  the  whole  matter  was 
before  the  court  and  it  had  juiis- 
diction  to  grant  such  relief.  Park 
V.  Park.  156 

2.  The  attachment  waa  issued  upon 
pi*oof  of  service  of  copy  of  the 
judgment,  with  demand  of  pay- 
ment of  the  alimony  in  arrear, 
with  the  costs,  and  the  giving 
security  as  required  by  the  judg- 
ment, and  proof  of  defendant's 
failure  to  comply  therewith.  Held, 
that  the  papei-s  8er\'ed  were  Fuffi- 
cient  to  authorize  the  issuing  of  the 
writ  (Code  of  Civil  Pi-ocedure,  J 
14) ;  that  the  judgment  contained 
all  that  was  necessary  to  advise 
defendant  of  the  nature  of  the 
claim  made  against  him.  Id. 

3.  Defendant  claimed  that  the  at- 
tachment should  have  been  vacat- 
ed, because  based  on  his  refusal 
to  pay  costs.  Held,  untenable,  as 
it  was  issued  for  "  disobedience  to 
the  lawful  mandate  of  a  court  ** 
(Code  of  Civil  Pi-ocedure,  $  14, 
isub.  3) ;  and  that  the  provision  of 


the  statute  of  1847  ($  2,  chap.  390, 
Laws  of  1847),  prohibiting  im^ 
prisonment  for  contempt  in  not 
paying  000(8,  had  no  application. 

Id. 

4.  Defendant  commenced  an  action 
in  the  Marine  Court  of  New  York 
city  against  plaintiff  to  recover  a 
de|K)sit,  which  was  also  claimed 
by  another  party.  In  that  action 
costs  of  appeal  from  an  order  bad 
been  awarded  defendant.  Plaintiff 
thereupon  commenced  this  action 
for  an  intei*pleader  and  procured  a 
tempoi'ary  injunction  i^est raining 
defendant,  her  attoi'neys,  etc?, 
fi-om  further  prosecuting  or  carrj'- 
iner  on  the  former  action,  or  from 
taking  any  steps  to  recover  said  de- 
posit. Defendants'  attorney  thei*©- 
after  issued  a  precept  for  the  col- 
lection of  the  costs.  In  pixweed- 
ings  to  punish  said  attorney  for 
contempt,  field,  that  the  injunction 
did  not  prohibit  the  cdllection  of 
the  costs,  and  that  the  attorney 
was  justified  in  issuing  the  precept. 
QermanSav.  Bank  v.  Habel.     273 


CONTRACT. 

1.  Where  two  persons,  for  a  conad- 
eration  sufficient  as  between  them- 
selves, covenant  to  do  some  act, 
which,  if  done,  woul<i  incidentally 
3*esult  in  the  benefit  of  a  mere 
stranger,  he  has  not  a  right  to  eu- 
foree  the  covenant,  although  one  of 
the  contracting  parties  might  en- 
force it  as  against  the  other.  L.  0. 
J^  H.  n.  Co.  V.  Curtiss.  219 

2.  Defendant  and  others  signed  the 
following  instrument :  ♦*  We,  the . 
undersigned,  citizens  of  Unionviile 
and  vicinity,  pledge  oui-selves  to 
subscribe  for  and  take  stock  in  and 
for  the  construction  of  the  Lake 
Ontario  Shore  Railroad  to  the 
amount  set  opposite  our  name  re- 
spectively, on  condition  said  i*oad 
he  located  and  built  through  or 
north  of  the  village  of  UnionviUfe, 
in  Parma."  In  an  action  thereon, 
Tield,  that  it  was  not  a  subscrip- 
tion to  plaintiff *B  capital  stock; 
that  it  was  in  no  sense  a  party  to 
the  agreement,  and  could  not 
maintidn  an  action  thereon.      ltt% 
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8.  Jl^MtfiM,  that  an  action  by  a  party 
to  the  instrument  coula  not  he 
maintained  in  the  absence  of  evi- 
dence that  the  contract  was  entei'ed 
into  for  his  benefit,  and  not  until 
after  the  condition  stated  thei*ein 
had  been  peiforined;  also,  that 
any  recovery  would  be,  not  for  the 
amount  pf  the  promised  subscrip- 
tion, but  only  for  the  daoia^s 
which  such  party  had  sustained. 

Id, 

4.  It  appeared  that  plaintiff's  road 
and  property  of  every  kind,  with 
its  rights  and  franchises,  wei'e  sold 
under  a  mortgage,  that  a  new  com- 
pany was  org-anized,  which  became 
the  owner  thereof,  and  that  the 
road  was  thereafter  built  by  the 
new  company ;  plaintiff  dia  not 
offer  to  furnish  defendant  with 
stock  in  the  new  road.  Heldf  that 
these  facts  did  not  aid  the  plaintiff; 
that  plaintiff,  although  not  form- 
ally dissolved,  had  in  fact  ceased 
to  exist  for  any  practical  pui-pose ; 
that  its  certificate  of  stock,  if  now 
issued,  would  not  represent  the 
road,  or  anything  else  of  value,  and 
so  that  defendant  would  receive 
no  consideration  for  his  subscrip- 
tion, if  made,  or  for  his  money,  if 
paid.  Id. 

6.  Where  the  holder  of  a  promissoiy 
note,  ostensibly  acting  for  himself, 
sells  the  same  for  a  valuable  con- 
sideration, and  upon  the  sale, 
promises  orally  that  the  note  is 
good  and  will  be  paid  at  maturity, 
the  promise  is  not  within  the  stat- 
ute of  frauds,  and  the  pronussor 
is  liable  thereon  in  case  of  non- 
payment   MUks  y.  Mich.        269 

6u  The  promise  may  be  regarded, 
not.  as  one  to  answer  for  the  de- 
fault of  the  maker,  but  as  one  to 
pby  the  purchaser  for  the  nooney 
nacU  in  case  the  maker  does  not. 

Id. 

7.  Where  a  contractor  has  in  good 
faith  intended  to  comply  with  a 
building  contract*  and  has  sub- 
stantiaUy  so  done,  although  there 
may  be  slight  defects  caused,  by 
inadvertence  or  unintentional  omis- 
sion, which  ai*e  susceptible  of  rem- 
edy without  difiiculty,  so  that  an 
allowance  out  of  the  contract  price 


wiU  give  to  the  other  party  a  full 
indemnity,  he  may  recover  the 
contract  price,  less  the  damages, 
on  account  of  such  defects.  Wood- 
vxurd  y.  FuUer.       ^  813 

8.  To  iustify  a  recovery,  however, 
the  aefects  must  not  run  through 
the  whole  work«  or  be  so  essential 
as  that  the  object  to  have  a  speci- 
fied amount  of  work  done  in  a  par- 
ticular manner,  is  not  accomp- 
lished. Id. 

9.  Where,  therefore,  plaintiff  under- 
took in  good  faith  the  peribinnance 
of  a  conti*act  for  altering  a  dwell- 
ing-house, and  performed  it  sub- 
stantially; but  through  his  own 
inadvertence  and  that  of  his  work- 
man, and  through  want  of  skiU 
and  judgment  on  their  part,  some 
of  the  specifications  were  not  fully 
performed,  i.  e.,  the  roof  and  chim- 
neys wei*e  not  well  suppoi-ted,  fold- 
ing doQra  were  not  well  hung,  and 
the  casings  thereto  well  fitted,  tar- 
paper  and  clapboai*ds  in  a  few 
instances  not  well  put  on,  and  one 
door  and  casing  not  fitted  so  that 
the  dqor  would  shut.  Heldy  that 
as  it  appeai'ed  that  all  of  the  de- 
fects could  be  easily  remedied,  and 
thoy  did  not  pervade  the  whole 
work,  also  that  they  were  not  so 
essential  as  to  defeat  the  object  of 
the  pai'ties,  plaintiff  was  entitled 
to  recover  the  contract  price,  less 
the  damages.  Id. 

10.  Plaintiff  also  contracted  separ- 
ately to  build  a  piazza,  which  con- 
tract he  performeii,  and  he  did 
extra  wonc.  Held,  that  in  any 
view  plaintiff  was  entitied  to  re- 
cover for  the  piazza  and  the  extra 
work;  that  money  pud  upon  the 
principal  contract  could  not,  nor 
could  the  damages  be  set  off  or 
applied  thereon.  Id. 

11.  The  parties  entered  into  aeon- 
tract  by  which  plaintiffs  agreed  to 
deliver,  transfer  and  set  over  to 
defendant  two  tax  leases,  made  by 
the  corporation  of  the  city  of  New 
York,  **  with  all  and  singular  the 
pi'emises  therein  mentioned  and 
described,  and  the  buildings  thei-e- 
on,  with  the  appurtenances,"  for 
and  during  the  i^esidue  of  the  term 
of  years  specified  in  the  leases,  for 


'686 


INDEX. 


a  certiun  sum  which  defendant 
agreed  to  pay  as  specified,  and 
to  secure  a  portion  by  bond  and 
mortgage.  In  an  action  for  a  spe- 
cific performance  of  said  conti*act, 
the  court  foiuid  that  the  leases, 
and  the  proceedings  taken  to  auth- 
orize them,  were  iri-egular  and  de- 
fective. HddL,  that  as  the  agree- 
ment was  not  merely  to  transfer 
the  leases,  but  the  lands  and  build- 
ings for  the  terms  of  the  leases, 
and  the  leases  being  invalid,  so 
that  plaintiffs  could  not  transfer  a 
good  title,  a  specific  pei-formance 
on  the  part  of  defendant  could  not 
be  deci*eed,    Bensel  v.  Chray,    517 

12.  Also,  held,  that  the  question  as 
to  whether  defendant  entei'ed  into 
possession  under  the  conti*act  was 
not  matenal ;  that  if  he  did  so  enter 
it  would  not  entitle  plaintilfs  to  a 
specific  performance  if  they  had  no 
title,  nor  would  it  preclude  de- 
fendant from  objecting  to  the  title. 

Id, 

13.  Subsequent  to  the  agreement, 
defendant  piu-chased  and  i-eceived 
a  conveyance  from  the  owner  of 
the  lands.  Held,  that  this  did  not 
cui'e  the  defects  in  plaintiffs'  title, 
as  the  title  so  acquired  was  inde- 
pendent of  and  hostile  to  the  one 
plaintHfs  undertook  to  con  vey .   Id. 

14.  In  an  action  to  recover  damages 
for  an  alleged  fraud,  plaintiff's 
complaint  averred  and  he  gave  evi- 
dence on  the  trial  showing  the  fol- 
lowing facts:  In  March,  1872, 
plaintiff  was  a  director  and  the 
president  of  a  certain  railroad  cor^ 
poration;  prior  to  his  election  to 
those  offices  the  corporation  had 
made  a  contract  with  one  F.  P.  B. 
to  build  and  equip  its  railway; 
after  such  election  plaintiff  pur- 
chased of  F.  P.  B.  an  intei*est  in 
said  contract.  At  the  time  afore- 
said the  corporation  owed  plain- 
tiff 127,500 ;  the  total  number  of 
its  shares  then  issued  was  117,  of 
which  plaintiff  held  sixty.  On 
March  27,  1872,  the  defendants  B. 
and  8.  entered  into  a  written  con- 
tract with  plaintiff  by  which,  in 
consideration  of  the  assignment  to 
them  of  his  claims  against  the  cor- 
poration, his  stock  and  "any  in- 
tev«Bt  he  might  have  in  the  con- 


struction conti-act,"  they  agreed  to 
pay  him  the  sum  owing  to  him  by 
the  coiporation  as  aforesaid,  and 
to  deliver  to  him  2,000  shares  of 
its  full-paid  capital  stock.  Said 
defendants  required  plaintiff  to  re- 
sign the  presidency  and  dii-ector- 
ship,  and  to  use  his  influence  to 
cause  other  dii-ectora  to  I'esign  to 
make  room  for  them  and  other 
directoi-s  of  their  selection.  Plain- 
tifl'  performed  the  contract  on  his 
part,  resigned  his  said  offices,  and 
pi*ocured  other  directoi-s  to  re- 
sign, and  iraid  defendants  and 
othera  nominated  by  them  were 
chosen  to  till  the  vacant  places. 
Said  defendants  paid  to  plaintiff 
the  sum  specified,  and  delivei^  to 
him  certificates  purporting  to  i-ep- 
i-espnt  2,000  shares  of  the  sto<^ 
with  the  representation  that  it  waa 
full-paid  stock.  The  complaint  also 
alleged  and  plaintiff  offered  to 
show  on  the  trial  that  the  said  stock 
was  not  full-paid  stock,  but  the 
certificates  wei-e  unlawfully  issued 
without  any  consideration,  for  the 
purpose  of  making  up  stock  to  be 
deli  vered  under  the  cc  n tract.  This 
evidence  was  objected  to  and  ex- 
cluded, and  plaintiff  was  non-suit- 
ed on  the  ground  that  the  contract 
of  plaintiff  with  B.  and  S.  waa 
void,  because  the  assignment  to 
him  of  an  interest  in  the  construc- 
tion contract  when  he  wa«  presi* 
dent  and  a  director  of  the  coi'ponu 
tion,  and  his  holding  and  under- 
taking to  ti*ansfer  such  intei-est» 
also,  the  airangement  to  transfer 
the  dii*ection  and  control  of  the 
corporation  to  B.  and  S.  without 
the  consent  of  all  the  then  stock- 
holders, wei*e  against  public  policy. 
Held,  error ;  that  plaintiff,  ha\ing 
performed  on  his  part,  was  entitled 
to  have  fuU-paid  stock,  and  the 
obligation  to  him  could  not  be  dis- 
charged by  the  delivery  of  spuri- 
ous, worthless  stock  wrongfully 
issued  without  any  considei*ation ; 
that  it  was  to  be  presumed  that 
the  construction  conti-act  was 
valid,  and  although  plaintiff  while 
acting  as  director  was  under 
the  .  disability  which  attaches 
to  all  trustees,  and  could  not 
make  a  profit  to  himself  in 
his  dealings  with  the  corporation, 
vet  the  assignment  to  him  of  an 
mterest  in  said  contract  did  not 
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make  it  void*  nor  was  the  assign- 
ment absolutely  void;  it  was  at 
most  simply  voidable  at  the  elec- 
tion of  the  coi-poration ;  and  as 
plaintiff,  without  any  attempt  to 
I)erform  and  ii)efore  any  objection 
was  made  by  the  corporation  or 
its  stockholders,  assigned,  as  he 
was  competent  to  do,  to  B.  and  8«, 
who  were  competent  to  take,  they 
acquii*ed  whatever  interest  be  had 
in  that  contract ;  also,  that  assum- 
ing it  was  part  of  the  scheme  that 
plaintiff  should  transfer  the  control 
and  management  of  the  corpora- 
tion, he  had  the  right  to  transfer 
ail  his  stock  and  interest,  and  with 
it  the  control  which  he  had  the 
right  to  exercise,  as  he  held  the 
majority  of  the  stock  then  issued  ; 
and  that  in  the  absence  of  pi'oof 
of  any  wi'ongful  or  fraudulent  in- 
tentt  no  policy  of  the  law  was  vio- 
lated by  the  arrangement.  Barnes 
V.  Brown.  527 

15.  It  seems,  that  plfuntiff  would  not 
have  been  permitted  to  make  a 
profit  to  himself  in  his  dealings 
with  the  corporation,  a^d'if  his 
assigpior  and  himself  ha<l  been 
allowed  by  the  corporation  to  go 
on  and  complete  the  construction 
contract,  it  could  have  required 
him  to  account  for  all  the  profits 
made  by  him.  Id, 

16.  It  seems,  also,  that  if  plaintiff 
had  attempted  such  a  pei^ormance 
while  he  was  a  director,  the  stock- 
holders could  have  intervened  by 
suits  in  equity  to  nullify  the  con- 
tract as  to  hini,  or  to  restrain  him 
from  such  peiformance.  Id, 

17.  As  to  what  is  a  proper  measure 
of  damages  in  such  an  action^ 
quare.  Id. 

18.  Unless  restrained  by  law,  every 
corporation    has    the    incidental 

-power  to  make  any  contract  neces- 
sary to  advance  the  objects  for 
which  it  was  created.  Legrand  v. 
Man.  Mer,  Assn,  638 

TV?tere  action  is  brought  to 

recover  back  moneys  alleged  to  ham 
been  fraudulently  obtained  under 
color  of  a  contract  with  Vte  AState,  by 
of  fraudulefU  pretenses  and 


wmcTiers  and  by  collvsUm  with  /State 
officers,  on  failure  to  prove  fraud  a 
recovery  ex  contractu  cannot  be  had. 
Also  as  to  ratification  by  Legisla- 
ture, 

See    People   ex   ret,    v.    Denison 
(Mem.)  656 

JSee  Sales. 

Statl'tb  of  Frauds. 


CONVERSION. 

1.  One  B.  was  in  Mai*ch,  1874,  cash- 
ier of  defendant,  the  National  Bank 
of  Fiflhkill,  and  its  managing  ofli- 
cei*  and  general  agent ;  he  was  also 
plaintiff  8  trea.surer.  He  to')k  cer- 
tain bonds  belonging  to  plaintiff 
which,  in  the  name  and  as  cashier 
and  managing  officer  of  said  de- 
fendant, he  pled|pd,  with  vaiious 

Sarties  as  securities  for  loans.  In 
anuarv,  1876,  B.  re-possessed 
himself  of  the  bonds,  and  returned 
.  them  to  plaintiff,  but  on  the  thii*ty- 
first  day  of  that  month  again  took 
them,  and  in  the  same  manner 
pledged  them  with  W.  and  McM., 
a  banking  firm,  as  security  for 
advances  made  and  to  be  made  to 
defendant ;  the  bonds  were  subsc- 
auently  sold  pui-suant  to  the  con- 
ditions of  the  pledge,  and  the  pro- 
ceeds credited  to  said  defendant 
In  an  action  for  conversion  of  the 
bonds,  held,  that  said  defendant 
was  liable ;  that  ignorance  on  the 

Sart  of  its  directors  was  not  a 
efense,  as,  if  ignorant,  it  was 
because  they  omitted  the  pei-form- 
ance  of  official  duty ;  that  although 
B.  had  no  authority  to  take  the 
bonds,  when  he  pleaged  them  he 
represented  the  bank,  and  his 
knowledge  was  notice  to  it.  F*, 
Savings  Inst.  v.  Nat,  Bank  of  F. 

162 

2.  Also,  held,  that  a  counter-claim 
could  not  be  allowed  in  such  an 
action.  Id. 

WTien  railroad  corporation 

liable  for  conversion  of  baggage,  and 
what  acts  amount  to  resumption  of 
control  by  owner^  so  that  he  can  re- 
cover but  nominal  damages. 

See  McCormick  v.  Pewn,  Cent.  R. 
R.  Co.  358 
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CORPORATION. 

1.  A  corporation  is  liable  for  its 
"wrongful  acta  and  omisffions,  and 
for  the  acts  of  its  a^nts  while  en* 
gag«d  in  the  business  of  their 
agency  to  the  same  extent  and 
under  the  same  ci]*camstances  as 
natural  persons.  JF*.  Savings  Inat, 
y.  Nat,  Bank  of  F,  162 

2.  A  forfeiture  of  the  franchises  of 
a  corporation,  unless  thei^  be  spe- 
cial pi'ovision  by  statute^  can  only 
be  enforced  by  the  sovei-eign  power 
to  which  the  coi*poration  owes  its 
life,  in  some  proceeding  instituted 
in  behalf  of  the  sovereignty.  Dwi- 
ike  V.  iV.  r.  (WMi-8.  L,  and  C.  Co. 

599 

8.  Under  the  provisions  of  the  stat- 
ute (1  R.  S..  604,  $  4;  2  id.,  463, 
$  38),  providing  that  a  corporation 
shall  be  deemed  or  adjudged  to 
be  dissolved,  when  it  shall  have 
remained  insolvent,  or  neglected 
or  i-efused  to  pay  its  notes  or  evi- 
dences of  debt,  or  suspended  its 
business  for  one  year,  a  corpora- 
tion cannot  be  saiii  to  have  com- 
mitted an  act  of  insolvency,  or  to 
have  neglected  or  refused  to  pay 
its  obligations^  because  its  demand 
notes  remain  outstanding  until 
payment  has  been  demanded.    Id* 

4,  Unless  restrained  by  law.  every 
corpora  ion  has  the  incidental 
I)Ower  to  make  any  contract  nec- 
essary to  advance  the  objects  for 
which  it  was  created.  L^grand  v. 
Man.  Mer,  Aaaociation,  638 

WhatiTidividuaL<xintnut»of 

officers  of  corporation  in  rfference  to 
iU  affairs  not  void  as  against  public 
policy, 

JSee  Barnes  v.  Brown.  527 

Cmnplaint  alleged  that  plainr 

tiff  '*is  a  corporation ; "  the  aninDer 
adinUted  this.  Held,  that  the  adiids' 
sum  wa^  not  I  imited  to  tvne  of  answer. 

See  Legrand  v.  Man,  Mer,  Asso- 
ciation (Mem.).  638 

See  FoRBTGN  Oorpobattons. 

iHSUBANCiS  (FiRB). 

Inborancb  (Lifb). 
IxKDRANCB  (Marine). 
Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTB. 

Defendant  commenced  an  aetica  is 
the  Marine  Court  of  New  York  city 
against  plaintiff  to  recover  a  de- 
posit, which  was  also  claimed  by 
another  party.  In  that  action  costs 
of  appeal  from  an  order  had  been 
awarded  defendant.  Plaintiff 
thereupon  commenced  this  action 
for  an  interpleader,  and  procured 
a  temporarv  injunction  retraining 
defendant,  her  attorneys,  etc.,  from 
further  prosecuting  or  carrying  on 
the  former  action  or  from  taking 
any  steps  to  recover  said  deposit. 
Defendant's  attorney  thei-eafter 
issued  a  precept  for  the  collection 
of  the  costs.  In  proceedings  to 
punish  said  attorney  for  contempt, 
held,  that  the  injunction  did  not 
prohibit  the  collection  of  the  costs, 
and  that  the  attorney  was  justified 
in  issuing  the  precept.  G^enmm 
Sav.  Bk,  v.  Habel,  273 

^^-Generdl  Termof  Supreme  Comt 
has  no  power  to  vacate  Judgment  as 
to  costs  which  has  been  affirmed  by  this 
court  at  least  vihere  no  new  facts 
are  presented. 

See  Sheridan  v.  Afidrewe  (Mem.). 

648 


COUNTERCLAIM- 

The  defendant,  in  an  action  in  a  court 
of  recqrd,  is  not  bound  to  avail  him- 
self by  way  of  counter-claim,  of  an 
independent  cause  of  action,  exist- 
ing in  his  favor  against  plaintiff. 
The  rule  in  this  respect  was  not- 
changed  by  the  Code.  Brown  v. 
Qallaudet,  -  413 

Oounter-daim  not  aUowablsin 

action  for  conversion. 
See  F,  S,  Inst,  v.  Nat.  Bank.  162. 


COURTS. 

See  Courts  of  Sbssiohs. 

GteNKRAL   TbBM. 


COURTS  OF  SESSIONa 

As  to  whether  a  case  is  to  be  oon- 
sidered  here  as  res  nova  under  the 
provision  of  the  act  to  enlarge  the 
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jnnsdiciioti  of  the  conris  of  sea- 
sions  of  the  city  and  county  of  New 
York  (1 3,  chap.  837,  Laws  of  1855, 
as  amended  by  cha^.  3^0,  Laws  of 
1858),  which  authoidzes  this  court 
ia  cases  coming'  fi*om  the  general 
sessioDS  to  "  order  a  new  tidal,  if 
it  shall  be  satisfied  that  the  verdict 
against  the  pnsoner  was  against 
)  the  weight  of  evidence,"  etc., 
qtUBre,    Levy  v.  JPieople.  327 


CRIMINAL  TRIAL. 

1.  Upon  the  tidal  of  an  accessory 
befoi-e  the  fact,  the  record  of  con- 
viction of  the  pnncipal  is  sufficient 
proof  jfritnajacie  of  that  fact»  and 
that  he  wad  properly  convicted; 
but  it  is  not  conclusive  proof  of  his 
guilt  as  against  the  alleged  acces- 
sory,  and  the  latter  may  controvert 
the  propriety  of  the  conviction. 
The  People  are  entitled  to  i*ebut  his 
proofe  thei*eon  and  to  give  evidence 
aliunde  of  the  commission  of  the 
principal  crime.    Levy  v.  People. 

327 

2.  Where,  upon  such  a  trial,  after 
the  record  of   conviction  of  the 

Srincipals  had  been  ^yen  in  evi- 
ence  on  the  part  of  the  prosecu- 
tion, testimony  was  received  under 
objection  and  exception,  tending  to 
show  the  commission  of  the  cnme 
by  the  principals.  Held,  that  the 
question  was  simply  as  to  the  order 
of  proof,  which  was  in  the  discre- 
tion of  the  trial  court.  Id» 

8«  The  case  against  the  prisoner  was 
made  up  of  circumstances, .  among 
them  the  acts  of  the  principals,  so 
proved,  the  character  of  which 
gave  ground  for  inference  of  the 
prisoner's  knowledge.  Held^  that 
m  the  i*eception  of  such  testimony 
the  court  did  not  exceed  a  wise 
disci*etion.  Id. 

4.  Under  the  acts  of  1872  (chap.  475, 
Laws  of  1872),  and  1873  (chap. 
427,  Laws  of  1873),  in  i-efei^nce 
■to  challenges  of  jurors,  if  a  juror 
in  a  criminal  case,  on  being 
challenged  for  principal  cause, 
discloses  on  his  examination  that 
he  has  a  fixed  and  definite  opinion 
in  the  case  on  the  merits,  and 
nothing  else  is  shown,  the  court  is 

SicKBLs— Vol.  XXXV, 


bound  as  matter  of  law  to  reject 
the  juror  as  incompetent  Balbo 
v.  People,  484 

5.  But  if  in  addition  he  testifies  that 
he  believes  he  can  render  an  im- 
partial verdict  on  the  evidence; 
that  such  proviously  formed 
opinion,  will  not  bias  or  influence 
him  as  a  juror,  the  question  of  his 
competency  is  to  be  determined 
by  the  court  aa  a  question  of  fact 

Id4 

6.  The  decifidon  of  the  trial  court  is 
subject  to  review  upon  appeal; 
and  the  appellate  court  is  to  de- 
termine the  question  from  its  own 
examination  of  the  evidence ;  giving 
due  weight  to  the  circumstance 
that  the  tidal  coui't  had  the  juror 
before  it.  Id. 

7.  Upon  the  trial  of  an  indictment  for 
mu]*der,  a  iuror  was  challenged 

for  principal  cause,  and  this  being 
oven-uled,  was  challenged  for 
favor ;  on  his  examination  in  chief 
in  support  of  the  challenges,  he 
testified  in  substance,  that  he  read 
at  the  time  an  account  of  the  mur- 
der in  a  newspaper,  which  account, 
it  was  his  impi^ession,  was  a  report 
of  the  testimony  taken  befoi'e  the 
coroner's  inquest ;  that  he  had  not 
talked  the  matter  over  with  any 
person  ;  and,  in  answer  to  a  lead- 
ing question,  that  be  formed  a 
positive  and  clearly  marked 
opinion  as  to  the  guilt  or  innocence 
of  the  accused,  which  was  still  in 
his  mind,  and  that  it  would  require 
strong  evidence  to  remove  the 
opinion  he  then  entei-tained  in 
regard  to  the  case.  The  pidsoner 
was  an  Italian ;  the  juror  also 
testified  *'  that  it  was  a  race  he  was 
not  particularly  fond  of^  and  did 
not  think  much  of,  judging  from 
those  we  have  here."  On  his  cross- 
examination  the  juror  testified,  that 
he  i-ead  the  account  in  the  same 
wav  he  read  other  items ;  that  he 
took  no  particular  interest  in  the 
case,  and  knew  none  of  the  par- 
ties, and  had  no  knowledge  of  the 
cireumstances,  except  as  he  read 
them  at  the  time ;  that  if  a  state- 
ment in  the  papere  was  contra- 
dicted in  the  next  day's  papers 
he  believed  the  contradiction  | 
that   his  impi'ession  in  the  case 
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the  poasibility  of  death  by  natural 
causes  must  be  excluded  by  the 
circumstances  of  mui'derin  the  first 
degree.**  The  court  refused  to 
charg'e  other  than  it  had  char^^. 
Held,  no  error ;  that  the  possibility 
of  death  fi*om  any  cause  other  than 
the  act  of  the  prisoner  would  not 
Tec^^uire  an  acquittal,  if  the  evidence 
BatisHed  them  beyond  a  reasonable 
doubt,  that  such  act  <lid  cause  the 
death,  or  pi*oduced  the  fright  which 
caused  it.  Id. 

20.  Upon  the  trial  of  a  criminal  action 
the  jury  is  to  deal  with  pi'-obabili- 
ties  not  possibilities;  in  order  to 
convict  it  is  not  required  to  find 
that  it  was  not  possible  for  another 
than  the  prisoner  to  have  commit- 
ted the  crime ;  it  is  sufficient  that 
all  the  material  circumstances  point 
to  his  guilt,  and  that  they  are  inex- 
plicable on  the  theory  of  his  inno- 
cence.    Poole  V.  People,  645 

When  on  trial  of  indictment 

for  obtaining  goods  by  false  represen- 
tationSf  emdence  of  mnilar  represen- 
tations made  to  otfiers  is  competent. 

See  Mayer  v.  People.  364 


DAMAGES. 

1.  In  an  action  to  recover  damages 
for  pei*sonal  injuries  alleged  to 
have  been  caused  by  defendant's 
ne^Ugence,  after  plaintiff  had  given 
evidence  of  loss  of  wages  as  an 
item  of  damages,  he  was  asked  on 
cross-examination  if  he  was  not 
paid  his  wages  by  his  employer 
during  the  time  he  was  sick,  this 
was  objected  to  and  excluded. 
Held,  error;  that  defendant  was 
entitled  to  show  that  plaintiff  did 
not  suffer  such  loss.  DrinkiDater 
y.  IHnsmore.  390 

2.  Loss  of  profits,  consequent  npon 
a  ti'espass,  ai*e  properly  allowed 
as  an  item  of  damages,  provided 
they  are  such  as  might  naturally 
be  expected  to  follow  frem  the 
wrongful  act,  and  are  certain,  both 
in  their  nature,  and  in  i-espect  to 
their  cause.    SchUe  v.  Brokhahus. 

614 

S.  "Where  a  business  has  been  par- 
tially interrupted,  because  of  the 


trespass,  it  is  competent  to  prove 
upon  the  question  of  damages  the 
amount  of  business  previously 
done,  and  how  much  less  the 
business  was  during  the  months 
when  the  injury  occurred  than  dui^ 
ing  the  corresponding  months  of 
the  previous  year,  and  the  profits 
upon  the  business ;  and  where  the 
evidence  is  sufficient  to  show  that 
the  falling  oft'  of  buedneas  was  in 
consequence  of  the  wiHingful  acts 
of  the  defendant,  the  loss  of  profits 
thus  established  is  a  proper  item 
of  damages.  Id. 

Where  railroad  corporation 

liable  only  for  noihiTud  damages  for 
conversion  of  baggage. 

See  McCormick  v.  P.  C  H  H.  Co, 

3&3 


DEED. 

1.  The  proviaon  of  the  statute  of 
uses  and  trusts  (1  R.  8.,  728,  $§  51, 
C3),  declaring  that  where  a  g^nt 
shall  be  made  to  one  pei-son  for  a 
valuable  consideration  paid  by  an- 
other, no  use  or  trust  shall  result 
in  favor  of  the  one  making  the  pay- 
ment, but  title  shall  vest  in  the 
grantee,  implies  the  assent  and  co- 
operation of  the  one  paying  the 
money,  and  so  inducing  the  grant 
frem  the  one  receiving  it ;  it  does 
not  apply  unless  he  was  aware 
that  the  grant  was  so  taken. 
HeiU  V.  Hei^.  538 

2.  B.  purehased  certain  lands  sub- 
ject to  a  mortgage  of  93,000,  he 
executed  a  second  mortgage  there- 
on of  $4,000,  and  then  conveyed  to 
D.,  who  conveyed  the  lands  in 
thi*ee  parcels,  called  parcels  A.,  B. 
and  C,  to  different  grantees,  A. 
and  B.  free  from  incumbrances,  C. 
subject  to  the  two  mortgages. 
Subsequently  the  gi*antee  of  parcel 
A.,  conveyed  it,  subject  to  its  lia- 
bility for  both  mortgages,  its  pro* 
portion  was  fixed  by  contract  at 
11.584.  The  moi-tgage  of  f4,fl00 
was  foreclosed,  and  the  owner  of 
parcel  A.  procure<i  a  discharge  of 
it  frem  the  mortga^  upon  pay- 
ment of  the  proportion  thered^  so 
charged  upon  it,  and  parrels  B. 
and  C.,  were  bid  off  by  8.  A  stib- 
sequent  owner  of  parcel  A.,  paid 
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interest  on  its  proportion  of  the 
f3,000  mortgage,  and  H.  pur- 
chased it,  taking  the  promise  of  his 
grantor  to  protect  it  from  that 
mortgage.  In  an  action  to  fore- 
close that  moi'tgage,  lield,  that 
under  the  onginal  deeds  of  tlie 
three  parcels  the  equities  between 
the  grantees  would  be  to  charge 
parcel  C.  primarily  with  the  pay- 
ment of  both  mortgages,  but  that 
"by  the  subsequent  grant  of  pai-cel 
A.,  subject  to  its  proportionate 
share  or  the  liability,  and  the  acts 
of  the  various  owners,  it  wafi  to 
be  assumed  that  the  equities  be- 
came changed,  and  that  parcel 
A.  was,  upon  consideration  satia- 
facitory  to  the  ownei-s,  made 
chargeable  with  a  portion  of  the 
mortgage;  that  it  should  be  re- 
quired to  pay  its  proportion  as 
fixed,  and  paiv,els  B.  and  C.  should 
pay  the  remainder.  Zabrlshle  v. 
/Salter,  555 

8.  By  the  referee's  deed  to  S.,  of 
pai-cels  B.  and  C,  the  conveyance 
was  subject  to  the  §3,000  mort- 
gasre,  there  was  a  conflict  in  the 
evidence  as  to  whether  it  was  so 
put  up  and  offered  for  sale,  and 
it  was  denied  that  there  was  any 
order  of  the  court  authorizing  the 
Insertion  of  such  a  clause  in  the 
deed.  Held,  that  said  clause  was 
not  conclusive  of  an  intent  to 
charge  those  pai'cels  exclusively 
with  this  moi'tgage,  and  fi-om  the 
fact  that  the  owner  of  parcel  A., 
applied  for  and  obtained  a  dis- 
charge from  the  $4,000  mortgage 
only,  the  inference  was  that  the 
mortgage  of  93,000  still  remained 
upon  the  whole  property.  Id. 


DEFENSE. 

Whejif  in  action   upon   the 

bond  of  an  administrator  who  ha4t 
been  removed,  order  qf  reiTuroal  cannot 
be  assailed. 
See  Kelly  V,  West.  138 

When  ignorance  of  officers  of 

corporation^  of  unauthorized  act  of 
agent,  no  defense. 
See  F.  8.  Inst'n  ▼.  Nat.  Bk.    162 

When   omission   of  de  jure 

member  of  board  of  aJ4ermen  of  New 
York  city,  to  apply  for  a  mandamus 
requiring  the  board  to  allow  hiin  to 


perform  duties,  is  no  defense  to  ae* 

tionfor  salary. 
See  McVeany  v.  TTie  Mayor.    185 
In  action  of  trespass,  conr 

tribtdory  negligence  not  a  defense. 
See  Schile  v.  Brokhahus.  614 


DEFINITIONS. 

1.  The  term  "  mariners  "  includes  a 
purser  permanently  attached  to  a 
vessel;  and  a  theft  or  embezzle- 
ment by  him  is  included  in  the 
tenn  "barratiy."  Spinetti  v. 
Atlas  S.  S.  Co.  71 

2.  The  tenn  "special  deposits"  in- 
cludes money,  secui-ities  and  other 
valuables  delivered  to  banks,  to  be 
specifically  kept  and  re-delivered ; 
it  is  not  confined  to  securities  held 
by  the  banks  as  collateral  to  loans. 
FaUison  v.  Syracuse  Nat.  Bk.    82 

3.  The  woi'ds  "i-esident  alien,"  in 
the  provision  of  the  act  of  1845, 
**  to  enable  resident  aliens  to  take 
and  hold  veal  estate"  (§  4,  chap. 
115,  Laws  of  1845),  which  enables 
those  answering  the  description 
of  heirs  of  a  deceased  alien  resident 
to  take,  whether  they  are  citizens 
or  aliens,  do  not  include  or  desig- 
nate a  natui'alized  citizen.  Luhrs 
V.  Eimer.  171 

4.  The  term  "individual  banker^** 
in  the  provision  of  the  act  of  1875, 
relating  to  savings  banks  ({  49, 
chap.  371,  Laws  of  1875),  which 
declares  it  "not  to  be  lawful  for 
any  bank,  banking  association  or 
individtial  banker  to  advertise  or 
put  forth  a  sign  as  a  savings 
bank,"  applies  only  to  one  who 
has  availed  himself  of  the  blinking 
statutes  of  this  State,  and  has  be- 
come empowered  to  do  banking 
thereunder;  it  does  not  apply  to 
a  private  banker,  who  exei*cises 
in  his  business  no  more  than  the 
rights  and  privileges  common  to 
all.    People  v.  Doty.  225 

5.  The  various  banking  acts  expi-es- 
sive  of  the  legislative  intent  in 
the  use  of  the  term  "individual 
banker,"  collated.  Id. 

6.  It  seems,  that  the  proper  phrase 
to  designate  a  banker  doing  busi- 
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the  poasibiUty  of  death  hy  natural 
causes  must  be  excluded  by  the 
circumstances  of  murder  in  the  first 
deg'i'ee.**  The  court  refused  to 
charg-e  other  than  it  had  char^^. 
Held,  no  errar ;  that  the  (H)8sibility 
of  death  fi*om  any  cause  other  than 
the  act  of  the  prisoner  would  not 
requii'e  an  acquittal,  if  the  evidence 
satisfied  them  beyotid  a  i*easonable 
doubt,  that  such  act  did  cause  the 
death,  or  pi*oduced  the  iVight  which 
caused  it.  Id. 

20.  Upon  the  trial  of  a  criminal  action 
the  jury  is  to  deal  with  piH^babili- 
ties  not  possibilities;  in  onler  to 
convict  it  is  not  requii'od  to  find 
that  it  was  not  possible  for  another 
than  the  prisoner  to  have  commit- 
ted the  crime ;  it  is  sufficient  that 
all  the  material  circumstances  point 
to  his  g'uilt,  and  that  they  ai*e  inex- 
plicable on  the  theory  of  his  inno- 
cence.   Poole  V.  People,  645 

When  on  trial  of  indictment 

for  dbtai7iing  goods  by  false  represen- 
lationSf  evidence  of  similar  represen- 
tations m4ide  to  others  is  c&inpet€7it. 

See  Mayer  v.  People,  364 


DAMAGES. 

1.  In  an  action  to  recover  damages 
for  personal  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  after  plaintiff  had  given 
evidence  of  loss  of  wages  as  an 
item  of  damages,  he  was  asked  on 
cross-examination  if  he  was  not 
paid  his  wages  by  his  employer 
during  the  time  he  was  sick,  this 
was  objected  to  and  excluded. 
Heldt  error;  that  defendant  was 
entitled  to  show  that  plaintiff  did 
not  suffer  such  loss.  Drinkwater 
y.  IHTismore.  390 

2.  Loss  of  profits,  consequent  ui)on 
a  trespa£i8,  ai-e  properly  allowed 
as  an  item  of  damages,  provided 
they  are  such  as  might  natui*ally 
be  expected  to  follow  from  the 
wrongful  act,  and  are  certain,  both 
in  their  nature,  and  in  i-espect  to 
their  cause.    JSchUe  v.  Brokhdhus, 

614 

S.  "Where  a  business  has  been  par- 
tially inten-upted,  because  of  the 


trespasBi  it  is  competent  to  prove 
ui)on  the  question  of  damages  the 
amount  or  business  pi^viously 
done,  and  how  much  less  the 
business  was  during  the  months 
when  the  injury  occun-ed  than  dur^ 
lug  the  con-esponding  months  of 
the  previous  year,  and  the  profits 
upon  the  business ;  and  where  the 
evidence  is  suflicient  to  show  that 
the  falling  ofl*  of  business  was  in 
consequence  of  the  wi'ongful  acta 
of  the  defendant,  the  loss  of  profits 
thus  established  is  a  pro^)er  item 
of  damages.  Id. 

Where  railroad  corporation 

liable  oJilyfor  nothiiud  damages  for 
conversion  of  baggage. 

See  McCormiek  v.  P.  C,  R,  R,  Co, 

353 


DEED. 

1.  The  proviaon  of  the  statute  of 
uses  and  trusts  (1  R.  S.,  728,  §§  51, 
C3),  declaring  that  where  a  grant 
shall  be  made  to  one  pei-son  for  a 
valuable  consideration  paid  by  an- 
other, no  use  or  trust  shall  result 
in  favor  of  the  one  making  the  pay- 
ment, but  title  shall  vest  in  the 
grantee,  implies  the  assent  and  co- 
operation of  the  one  paying  the 
money,  and  so  inducing  the  grant 
fi*om  the  one  receiving  it ;  it  does 
not  apply  unless  he  was  awara 
that  the  gi*ant  was  so  taken. 
RevUi  v.  BeiU,  538 

2.  6.  purchased  certain  lands  sub- 
ject to  a  mortgage  of  $3,000,  he 
executed  a  second  mortgage  there- 
on of  $4,000,  and  then  conveyed  to 
D.,  who  conveyed  the  lands  in 
three  pai*cels,  called  parcels  A.,  B. 
and  C,  to  different  gi*antees,  A. 
and  6.  free  fi'om  incumbi'ances,  C. 
subject  to  the  two  mortgages. 
Subsequently  the  grantee  of  jmrcel 
A.,  conveyed  it,  subject  to  its  lia- 
bility for  both  mortgages,  its  pro^ 
portion  was  fixed  by  contract  at 
|l,584.  The  moi-tgage  of  $4,W) 
was  foreclosed,  and  the  owner  of 
parcel  A.  pi'ocured  a  discharge  of 
It  from  the  mortgage  upon  pay- 
ment of  the  proportion  there<rf',  so 
charged  upon  it,  and  parcels  B. 
and  C.,  were  bid  oflT  by  S.  A  slib- 
setjuent  owner  of  pared  A.,  paid 
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intereet  on  its  proportion  of  the 
f3,000  mortgage,  and  H.  pur- 
chased it,  talung  the  promise  of  his 
grantor  to  protect  it  from  that 
mortgage.  In  an  acdon  to  fore- 
close that  mortgage,  Jidd,  that 
under  the  onginal  deeds  of  the 
three  parcels  the  equities  between 
the  gi*antees  would  be  to  charge 
parcel  C.  primarily  with  the  pay- 
ment of  both  mortgages,  but  that 
"by  the  subsequent  grant  of  parcel 
A.,  subject  to  its  i)roportionate 
share  or  the  liability,  and  the  acts 
of  the  various  owners,  it  was  to 
be  assumed  that  the  equities  be- 
came changed,  and  that  parcel 
A.  was,  upon  consideration  satis- 
factory to  the  owners,  made 
chargeable  with  a  poi'tion  of  thcj 
mortgage;  that  it  should  be  re- 
quired to  pay  its  pi-oportion  as 
fixed,  and  parcels  B.  and  C.  should 
pay  the  remainder.  2kxbriskie  v. 
Salter,  555 

8.  By  the  referee's  deed  to  S.,  of 
parcels  B.  and  C,  the  conveyance 
was  subject  to  the  ^3.000  mort- 
gage, there  was  a  conflict  in  the 
evidence  as  to  whether  it  was  so 
put  up  and  offered  for  sale,  and 
it  was  denied  that  there  was  any 
order  of  the  court  authorizing  the 
insertion  of  such  a  clause  in  the 
deed.  Held,  that  said  clause  was 
not    conclusive    of    an    intent    to 

•  charge  those  jjarcels  exclusively 
with  this  moHgage,  and  fi-om  the 
fact  that  the  owner  of  parcel  A., 
applied  for  and  obtained  a  dis- 
charge from  the  f4,000  mortgage 
only,  the  inference  was  that  the 
mortgage  of  ^,000  still  remained 
upon  the  whole  property.  Id. 


DEFENSE. 

When,  in  artion   upon   the 

bond  of  an  administrator  who  has 
been  remoned,  order  of  rejnoval  cannot 
be  assailed. 

See  Kelly  V,  West.  138 
When  ignorance  of  officers  of 

corporation^  of  unauthorized  act  of 

agentt  no  defense. 
See  F.  S.  Inst'n  ▼.  Nat.  Bk.    162 

When   omission   of  de  jure 

member  of  board  of  aldermen  of  i^ew 
York  city,  to  apply  for  a  mandamus 
requiring  the  board  to  allow  him  to 


perform  duties,  is  no  defense  to  ac* 
turn  for  salary. 
See  McVeany  v.  The  Mayor,    186 
In  action  cf  trespass,  con- 
tributory negligence  not  a  defense. 
See  Schile  v.  Brokhahus.  614 


DEFINITIONS. 

1.  The  term  **  mariners  *' includes  a 
purser  permanently  attached  to  a 
vessel;  and  a  theft  or  embezzle- 
ment by  him  is  included  in  the 
term  ''barratiy."  Spinetti  v. 
Atlaa  S.  S.  Co.  71 

2.  The  term  "special  deposits"  in- 
cludes money,  securities  and  other 
valuables  delivered  to  banks,  to  be 
specifically  kept  and  re-delivered  ; 
it  is  not  confined  to  securities  held 
by  the  banks  as  collateral  to  loans. 
Pattison  y.  Syracuse  Nat,  Bk.    83 

3.  The  words  "resident  alien,"  in 
the  provLsion  of  the  act  of  1845, 
"  to  enable  resident  aliens  to  take 
and  hold  real  estate  **  (5  4,  chap. 
115,  Laws  of  1845),  whicn  enables 
those  answering  the  description 
of  heirs  of  a  deceased  alien  resident 
to  take,  whether  they  are  citizens 
or  aliens,  do  not  Include  or  desig- 
nate a  uatui'alized  citizen.  Luhrs 
V.  Eimer.  171 

4.  The  term  "individual  bankeK** 
in  the  provision  of  the  act  of  1875, 
relating  to  savings  banks  ($  49, 
chap.  371,  Laws  of  1875),  which 
declares  it  "not  to  be  lawful  for 
any  bank,  banking  association  or 
individual  banker  to  adveriise  op 
put  forth  a  sign  as  a  savings 
bank,"  applies  only  to  one  who 
has  availed  himself  of  the  banking 
statutes  of  this  State,  and  has  b^ 
come  empowered  to  do  banking 
thereunder;  it  does  not  apply  to 
a  private  banker,  who  exercises 
in  his  business  no  more  than  the 
rights  and  privileges  common  to 
all.    People  v.  Doty.  225 

5.  The  various  banking  acts  expres- 
sive of  the  legislative  intent  in 
the  use  of  the  term  "individual 
banker,"  collated.  Id, 

6.  It  seems,  that  the  proper  phrase 
to  designate  a  banker  doing  busi- 
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I  without  havinfip  acqiiired  the 
privileges  conferred  b^  the  pro- 
visions of  the  statute,  is  *'  private 
banker,*'  not  **  individual  biuiker.** 

Id. 

DESCENT. 

!•  "Whei-e  an  alien  female  intermar- 
ries with  a  citizen,  by  virtue  of  the 
mamage  she  becomes  a  citizen 
and  cajpable  of  talking  and  holding 
lands  in  this  State  by  purchase  or 
descent.  (U.  S.  Stat,  at  large,  vol. 
10,  p.  604;  1 R.  S.,  719,  $  8.)  Imhrs 
V.  Eiiner,  171 

2.  The  words  "i-esident  alien,"  in 
the  provision  of  the  act  of  1845 
*'  to  enable  resident  aliens  to  take 
and  hold  real  estate  "  ($  4,  chap. 
115,  Laws  of  1845),  which  enables 
those  answering  the  description  of 
heii-s  of  a  deceased  alien  resident 
to  take,  whether  they  are  citizens 
or  aliens,  do  not  include  or  desig- 
nate a  naturalized  citizen.         Id, 

3.  The  incapacity  therefore  of  alien 
heirs  of  a  naturalized  citizen,  who 
died  intestate,  to  take  lands  of 
which  he  died  seized,  was  not  re- 
moved by  that  statute.  Id, 

4.  So,  also,  the  alien  children  of  a 
deceased  brother  or  sister  of  the 
intestate,  who  was  an  alien,  ai*e 
not  within  the  pi-ovisions  of  the 
statute  (1  R.  S.,  754,  §  23),  which 
saves  a  pei-son  "capable  of  in- 
heriting," from  being  barred  of 
the  inheritance  by  reason  of  the 
alienage  of  any  ancestor.  Alien- 
ism is  an  impediment  to  taking 
lands  by  descent  only  when  it 
comes  between  the  stock  of  descent 
and  the  person  claiming  to  take  ; 
if  some  of  the  pei-sons  who  answer 
the  description  of  heii-s  ai-e  iiicap- 
able  of  taking  by  reason  of  alien- 
age, they  ai'e  disi-egarded,  and  the 
whole  title  vests  in  those  heire 
competent  to  take,  provided  they 
ai-e  not  comjielled  to  trace  the  in- 
heritance through  an  alien.        Id, 

5.  The  common  law  principle,  that 
the  descent  between  brothers,  or 
a  brother  and  sister,  is  imme<iiate 
and  is  not  impeded  by  the  alien- 
age of  the  father,  was  not  changfed 
by  the  statute  of  1786  ({  4,  chap. 


12,  Laws  of  1786),  which  changed 
the  order  of  descent  by  enabling 
the  father  of  a  decedent  to  inherit 
in  default  of  lineal  heirs.  id 

6.  J.,  a  naturalized  dtizen,  died,  in 
1866  intestate,  and  seized  of  certain 
real  estate.  He  left  him  Burvi\nng 
his  widow,  his  father,  the  defend- 
ant B.,  who  was  his  sister,  and  the 
wife  of  a  citizen,  and  two  alien 
children  of  a  deceased  sister,  who 
was  an  alien.  The  widow  died  in 
1870.  B.,  in  1873,  by  judgment 
in  an  action  of  ejectment,  wherein 
she  founded  her  claim  upon  her 
title  by  descent,  recovei-ed  posses- 
sion of  the  premises.  She  con- 
tracted to  sell  the  same  to  plain- 
tiff, in  1877.  Upon  submission  of 
the  controversy  as  to  her  title 
under  section  1279  of  the  Code  of 
Civil  Pi-ocedui^,  htld,  that  the 
title  to  the  promises  vested  in  B. 
upon  the  death  of  her  brother, 
that  the  act  of  1874  fchap.  261  of 
Laws  of  1874),  amenaing  the  said 
provision  of  the  act  of  1^5,  by  in- 
serting after  the  words  "  resident 
alien,**  the  woi-da  "  or  any  natural- 
ized or  native  citizen,**  could  not 
operate  to  divest  her  estate  thus 
acquired,  and  that,  therofore,  she 
could  give  a  good  title  and  was 
entitled  to  a  pei*formance  of  the 
contract.  Id, 


DIVORCE. 

1.  In  an  action  for  divoi-ce  the  com- 
plaint alleged  the  maiTiage  of  the 
parties  in  Califomia,  August  16. 
1853.  The  answer  denied  any  le- 
gal marriage ;  it  admitted  that  a 
marriage  ceromony  was  jier- 
formed,  but  alleged  that  plaintiff 
at  the  time,  had  a  husband  living ; 
that  she  claimed  to  have  obtained 
a  divorce  in  California ;  but  that 
the  decroe  was  void  for  want  of 
jurisdiction,  as  her  said  husband 
was  a  resident  of  New  York,  was 
not  in  California,  and  was  not 
served  with  pix)cess  and  had  no 
notice  of  the  action.  On  applica- 
tion for  alimony  pendente  lite, 
plaintiff  produced  a  copy  of  the 
decroe  of  divoi-ce  which  was 
granted  because  of  wilful  and  con- 
tinued desertion  and  habitual  in- 
temperance.   The  decree  did  not. 
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show  that  the  defendant  was  a  res- 
ident of  California,  that  he  was 
served  with  pix)ce8a  in  any  man- 
ner, that  he  appeared,  or  that  the 
court  ever  acquired  jurisdiction 
over  him.  The  complaint  thei-ein 
alleged  the  marriage  to  have  been 
contracted  in  New  York;  that 
plaintiff  had  been  a  resident  of 
California  for  six  months.  An  affi- 
davit of  plaintiff,  contained  in  the 
judgment  i-oll,  alleged  that  said 
defendant  was  a  transient  person, 
ha\'ing  no  fixed  home;  that  he 
wiis  in  California  when  last  heaixl 
fi-om,  about  two  months  pre\4ous. 
An  oixler  was  made  theivon  that 
notice  of  the  suit  be  given  to 
the  d(»fendant  therein  by  publica- 
tion ,  And  thei-e  was  an  aifidaWt  of 
publi(;ation.  Opinions  of  California 
lawyei-s  were  read  on  the  motion,  on 
the  part  of  the  defendant  here,  to 
the  effect  that  the  pi'oceedings 
were  not  in  accordance  with  the 
laws  of  California,  and  that  under 
those  laws  the  judgment  was  void. 
No  proof  was  pi'esented  by  plain- 
tiffin  answer  to  this,  or  to  th^  alle- 
gations in  the  answer.  Held,  that 
the  proofs  did  not  sufficiently  es- 
tabhsh  the  maniape  to  authoi*ize 
an  allowance  for  abmony.  Collins 
v.  Collins.  1 

3.  Plaintiff  made  affidavit  that,  be- 
lieving in  the  validity  of  the  Cali- 
fornia divorce,  she  maiTied  defend- 
ant, and  lived  with  him  as  his  wife 
until  1868  j  that  she  was  informed 
and  believed  her  fonner  husband 
was  killed  in  1856  ;  and  she  pro- 
duced the  affidavit  of  anothor  to 
that  effect.  Held,  that,  in  the 
absence  of  any  allegation  to  that 
effect,  it  must  be  assumed  that  no 
new  marriage  contract  was  entered 
into  after  the  death  of  plaintiff  *8  fii-st 
husband,  but  that  the  parties  con- 
tinued to  cohabit,  relying  on  the 
validity  of  the  maniage  in  1853. 

Id, 

3.  It  appeared  that,  six  months  prior 
to  the  commencement  of  the  action, 
the  parties  entered  into  ai-ticlea  of 
separation,  under  and  in  pursuance 
of  which  defendant  paid  to  plain- 
tiff $5,000,  and  transferred  to  trus- 
tees certain  real  estate  for  her  use, 
which  she  agreed  to  accept  in  full 
satisfaction  for  her  support  and 


maintenance  and  all  right  of  dower 
and  alimony.  The  provision  thus 
made  w^as  round  to  be  a  suitable 
and  proper  one,  considering  de- 
fendant's circumstances.  The  case 
had  been  pending  for  moi*e  than 
ten  yeai*s,  without  any  attempt  on 
the  part  of  either  pai'ty  to  bring  it 
to  trial.  Held,  that  plaintiff  was 
entitled  to  an  allowance  for  the  ex- 
I>enses  of  the  litigation,  notwith- 
standing the  said,  articles,  if  she 
was  the  wife  of  defendant,  and  he 
had  given  her  cause  to  seek  a  di- 
voree,  and  was  destitute  of  means 
of  her  own ;  but  was  not  entitU^l 
to  any  allowance  for  alimony ;  thut 
looking  at  the  a])plication  as  it 
stood  at  the  time  it  was  first  made 
(which  was  soon  after  the  com- 
mencement of  the  suit),  it  should 
have  been  denied  both  for  alimony 
and  allowance ;  but  as  defendant  * 
had  permitted  the  controversy  to 
continue  without  taking  measui-es 
to  bring  the  cause  to  trial,  an 
allowance  for  counsel  fees  was 
proper.  Id, 


ELECTION  OF  OFFICERS. 

Where  a  statute  prohibits  those  vot- 
ing at  an  election  to  vote  for  laore 
than  two  of  three  officers  to  be 
elected,  ballots  cast  in  pursuance 
of  the  act  are  not  invalidated  by 
its  unconstitutionality;  the  fact 
that  the  electora  exercised  in  paK 
only  their  privilege  or  duty  of 
voting,  does  not  affe 


actually  given. 
Perley 


'ect  the  votes 
People  ex  nl,  v. 
624 


EQUITY. 

1.  Equity  will  not  interpose  to  per- 
fect a  defective  gift  or  voluntaiy 
settlement  made  without  conrad- 
eration,  nor  can  it  convert  an  im- 
pei-fect  gift  into  a  declai*ation  of 
trust  merely  on  ac^count  of  that 
imperfection.      Young  v.    Young, 

422 

2.  B.  purchased  certain  lands  sub- 
ject to  a  mortgage  of  $3,000,  he 
executed  a  second  mortgage  there- 
on of  $4,000,  and  then  conveyed  to 
D.,  who  conveyed  the  lands  in 
three  parcel**,  called  parcels  A.,  B. 
and  C,  to  different  grantees,  A. 
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find  B.  free  fi'om  incumbrances, 
C.  subject  to  the  two  moHg^ag^s. 
Subsequently  the  grantee  of  par- 
cel A.,  conveyed  it,  subject  to  its 
liability  for  both  mortgages,  its 
proportion  was  tixod  by  contract 
at  |1,584.  Tlie  mortgage  of  $4,000 
was  foi-eclosed,  and  tho  owner  of 
pai'cel  A.  procuivd  a  discharge  of 
it  fi*om  the  mortgage  upon  i)ay- 
ment  of  the  pi*oi)ortion  thereof,  so 
chargc<l  ui)on  it,  and  pait^ebi  B. 
and  C.  wei'e  bid  off  by  S.  A  sub- 
sequent ownor  of  parcel  A.,  paid 
interest  on  its  proi)ortion  of  the 
$3,000  mortgage,  and  H.  pur- 
chased it,  taking  the  pi-omise  of 
his  gi-antor  to  pn)tect  it  from  that 
mortgage.  In  an  action  to  foi«- 
close  that  mortgage,  held,  that 
under  the  onginal  doe<b»  of  the 
three  parcels  the  equities  between 
the  grantees  would  be  to  charge 
parcel  C.  primanly  with  the  pay- 
ment of  both  mortgagccr;,  but  that 
by  the  subsequent  gi'ant  of  pai-cel 
A.,  subjei't  to  its  proportionate 
share  of  the  liability,  and  the  acts 
of  the  vaiious  ownei's,  it  was  to  be 
assumed  that  the  equities  became 
changed,  and  that  parcel  A.,  was 
uix)n  considei-ation  satisfactory-  to 
the  ownci-ss  made  chai-geable  with 
a  i>ortion  of  the  mortgage  ;  that  it 
should  be  i^ecjuired  to  pay  its  pro- 
portion as  fixed,  and  parcels  B. 
and  C.  should  pay  the  i-emainder. 
Zabriskie  v.  Salter,  555 

When  defendant  fwt  entitled 

to  setroffon  equitable  pj'incipUst  and 
uihen  allowable  in  action  against 
principal  and  surety. 

JSee  Coffin  v.  McLean,  560 


ERROR  (WRIT  OF). 

As  to  whethel*  a  case  Ls  to  be  con- 
sidered here  as  res  nova  under  the 
provision  of  the  act  to  enlarge  the 
juiisdiction  of  the  courts  of  sessions 
of  the  city  and  county  of  New 
York  (J  3,  chap.  337,  Laws  of  1855, 
as  amended  by  chap.  330,  Laws  of 
1858),  which  authoiuzes  this  court 
in  cases  coming  from  the  general 
sessions  to  "  order  a  new  trial,  if 
it  shall  be  satisfied  that  the  verdict 
against  the  prisoner  was  against 
the  weight  of  evidence,"  etc., 
quaere.     Levy  v.  People,  327 


Decision  of  court  on  erimiiial 

trials  as  to  the  cotapetency  of  juror, 
reviewable  on, 

See  Balho  v.  People,  484 


ESTOPPEL. 

A  request  on  the  part  of  a  defend- 
ant, against  whom  an  attachment 
has  been  issued,  to  suspend  legal 
pi'oceedings,  does  not  excuse  a 
failure  to  serve  the  summons  or  to 
commeuce  publication  within  the 
time  j>i^scril)ed  by  the  Code  of 
Civil  Pi-ocedui-e  (§  638),  and  does 
not  oi)erate  as  an  estoppel  pre- 
cluding the  defendant  fi-om  setting 
up  want  of  publication  or  service. 
Mojarrieta  v.  Saeng,  547 

When  ifisurance  company  in 

action  on  2iolicy  by  assignee  not  es- 
Uqypedfrofin  denying  paytnenl  qfpre- 
mium  admitted  in  policy. 

See  How  v.  U.  M.  Life  Ins.  Co.    32 

When  insurance  company  es- 
topped from  claim ijig  forfeitnre, 

See  BHnk  v.  H.  F.  his,  Co,      108 

Plaintiff  in  actiimfor  di'fxtrce 

not  estopped  from   ettfordng  judg- 
vient  for  alimony  by  attaehfueut  by 
fact  that  judgement  atUhorizes  issue 
of  execution. 
See  Park  v.  Park.  156 

When  amendment  of  comr 

jylaint  is  allowed  on  trial  on  payment 
ofco3t%  defendant,  by  (uvepting  oost^ 
is  precluded  from  raising  the  objec- 
tion that  amendinent  was  unantJhtir- 
iztd. 

See  Grattan  v.  M.  L,  Ins.  Co.    281 


EVIDENCK 

1.  Defendant  issued  a  policy  of  in- 
surance, dated  October  12,  1872, 
on  the  life  of  M.,  which  contained 
a  condition  to  the  effect  that  if  a 
note,  other  than  the  regnlar  pre- 
mium note,  should  be  given  K>r  a 
portion  of  the  pr-emium,  and  if  said 
note  should  not  be  paid  "strictly 
in  accoinlance  with  the  provisions 
thereof**  the  policy  would  immedi- 
ately become  void;  also,  that  no 
agent  of  the  company,  except  its 
president  or  secretary,  could  waive 
or  alter  "any  condition  of  the  policjf^ 
or  of  any  such  note."  The  insuredt 
aside  from  the  regular  premium 
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note»  which  was  for  $234»  gave  a 
note  for  $176,  for  a  portion  of  the 
pretnium,  payable  six  months  fi*om 
date,  which  stated  for  what  it  was 
^ven,  and  that  the  policy  would 
immediately  become  void  if  the 
note  was  not  paid  at  mati.rity. 
The  policy  was  procured  by  M. 
through  one  R.,  who  was  agent  for 
several  insurance  companies,  other 
than  defendant.  When  he  had  a 
larger  amount  of  pi-oposed  insur- 
ance than  he  could  place  in  his 
own  companies  hfi  ha<l  occasionally 
applied  to  defendant,  thi-ough  its 
general  agents  in  New  York,  deliv- 
ering to  them  the  application  and 
receiving  the  ix)licy  and  receipts 
for  pi*emiums.  R.  collected  the 
annufd  premiums  on  such  policies, 
and  accounted  to  said  general 
agents.  The  policy  in  question 
was  obtained  in  this  manner.  R. 
wrote  on  the  margin  of  the  aj)pH- 
cation  his  namo,  adding  thereto 
*' general  agent.**  It  was  npt 
claime<l  that  he  was  general  agent 
of  the  defen<lant,  or  that  M.  under- 
stood him  to  so  be.  At  the  time 
the  two  notes  were  given  by  M.,  he 
delivere<l  to  R.  another  ni">te  for 
$640,  payable  to  the  oi-der  of  R., 
with  collaterals,  which  R.  pro- 
cure<i  to  1x3  discounted ;  he  deliv- 
ered to  defendant  the  two  premium 
notes,  but  retained  the  proceeils  of 
the  other  note.  In  an  action  on 
the  policy  a  witness,  who  was  a 
clerk  in  the  office  of  R.,  in  Oc- 
tober, 1872,  after  he  haci  testified 
that  he  had  no  pei-sonal'  knowl- 
edge that  R.  pix)cured  the  dis- 
count of  the  thiixl  note,  and  did 
not  know  where  it  was  discounted  ; 
that  all  he  knew  was  what  R. 
told  him,  was  asked  if  he  knew 
what  R.  did  with  the  j^roceeds 
of  the  note  and  the  collaterals; 
this  was  objected  to  and  excluded. 
Iledt  no  error.  Haw  v.  Un,  MtU, 
L.  Ins.  Co.  32 

2.  In  an  action  to  recover  moneys 
paid  for  a  forged  bond,  alleged  to 
have  been  sold  by  defendants  to 
plaintiffs,  the  defense  was  that  the 
bond  was  sold  by  W.,  the  owner, 
and  was  simplv  delivered  by  de- 
fendants, who  held  it,  as  security 
for  a  loan.  A  witness  for  defend- 
ants having  testified  to  the  transac- 
tions withm  his  knowledge,  was 

SicKBLs— Vol.  XXXV, 


aflked  whether  defendants'  firm 
ever  sold  the  bond  to  plaintiffs, 
this  was  objected  to  and  excluded. 
Heidi  no  error,  as  it  called  upon 
the  witness  to  pla<'e  a  construction 
upon  the  facts,  which  was  for  the 
jury  to  do.    Nicolay  v.  Uiiger,    54 

3.  W.,  as  a  witness  for  defendants, 
te^^cd  that  he  sold  the  bond  in 
question,  and  four  others  of  the 
same  description,  to  plaintiffs,  and 
upon  ci'oss-examination  that  he 
was  owner  of  the  lx)ucis.  Plaintiffs 
produced,  and  were  ])ermitted  to 
give  in  evidence,  a  memorandum, 
m  the  handwriting  of  W.,  showing 
that  four  of  the  bonds  l)elonged  to 
another  pei-son,  also  a  check  given 
for  the  pui-chase-money,  which  was 
made  payable  to  that  person. 
Heldf  no  ei-ror.  Id, 

4.  In  an  action  upon  a  policy  of  in- 
surance, the  defense  was  a  £Biliu<e 
to  furnish  proofs  of  loss  as  soon  as 
possible,  aa  required  by  the  policy. 
One  of  the  plaintiffs  as  a  witness 
for  them  was  asked  :  **  So  far  as 
you  could  individually,  did  you  g«t 
those  proofs  of  loss  forwarded  as 
soon  as  it  was  jK)3sible  for  you  to 
do  so  ?  "  This  was  allowed  unrler 
objection  and  exception.  He  an- 
swered :  "  I  did  all  in  my  power 
to  have  them  forwarded  at  the 
earliest  possible  moment."  Held^ 
competent ;  that  the  question  called 

'  for  a  fact  within  the  knowledge 
of  the  witness.  Brink  v.  Hanorer 
Fire  Ins.  Co.  108 

5.  The  provision  of  the  Code  of  Civil 
Procedure  (§  829),  prohibiting  a 
party  from  testifying,  in  certain 
cases,  to  a  pei'sonal  ti*ansaction 
with  a  deceased  pcraon,  does  not 
extend  to  transactions  with  the 
agents  of  such  pereon.  Pratt  v. 
Elkins,  198 

6.  Plaintiff  contracted  to  build  cer- 
tain railroad  bridges  and  ti-estle- 
work  for  defendant's  firm,  which 
had  a  contract  with  the  railix)ad 
company  for  building  the  road. 
The  bridges,  etc.,  were  to  be  built 
to  the  satisfaction  of  B.,  the  super- 
intendent of  the  road.  In  an  action 
to  recover  for  work,  etc.,  in  build- 
ing   a  bridge   and    trestle-work 
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under  the  contract,  in  which  the 
defense  was  that  the  work  was 
not  done  according  to  controt^t. 
heldt  that  testimony  was  compe- 
tent x>n  the  part  of  plaintiff  to  the 
effect  that  the  biidg-e  and  ti'cstle- 
work  hatl  been  and  were  in  use  by 
the  company,  and  that  no  objection 
thereto  wa«  ever  miule  by  liefend- 
ants  or  by  B.     Comins  v.  Hotfield. 

261 

7.  After  plaintiff  had  given  testi- 
mony on  the  trial  as  to  transactions 
with  C,  one  of  the  defendants^ 
but  before  his  examination  was 
completed,  C.  died.  Held,  that 
the  death  of  C.  did  not  authoiize 
the  sti-iking"  out  of  the  testimony ; 
that  section  399  of  the  Code  of 
Procedure  had  no  application,  as 
the  disqualitication  under  that  sec- 
tion dei>ended  entii-ely  upon  the 
facts  existing  when  the  testimony 
was  given,  not  ujwn  any  change 
Babsequcntly  occuri'ing.  Id. 

8.  After  the  death  of  C,  plaintiff 
produced  a  diagram  for  one  of  the 
bridges,  furnished  by  defendants. 
He  could  not  recollect  from  whom 
he  received  it,  and  was  unable  to 
say  he  did  not  i-eceive  it  from  C. 
He  did  testify,  however,  that  he 
used  the  diagnsim  in  the  pres- 
ence of  defendants'  engineer  and 
of  defendant  H.  Held,  that  the 
diagram  could  not  be  excluded 
as  a  peraonal  transaction  with  the 
deceased,  and  was  properly  re- 
ceived in  evidence ;  that  under  said 
section,  where  a  transaction  was 
with  a  defendant  living,  it  was  not 
incompetent  because  another  de- 
fendant was  dead.  Id, 

9.  To  prove  the  Constitution  of  Cal- 
ifornia, plaintiff  pi-oduced  a  book 
purporting  to  be  the  stiitutes  of 
that  State,  published  by  the  State 
printer.  A  member  of  the  bar  of 
California  testified  that  the  pei-son 
named  was  the  State  printer; 
that  the  volume  was  the  received 
official  publication  of  the  statutes 
and  the  constitution  ;  that  it  was 
recognized  by  the  bar,  and  was 
the  only  record  the  court  had. 
Held,  that  the  book  was  sufficient- 
ly proved  to  authorize  its  i-eneption 
as  evidence.  Pac.  Pneu,  Gas  Co. 
V.  WheeUyck.  278. 


10.  In  an  action  upon  a  policy  of  life- 
insurance,  it  appeai'ed  that  the 
medical  examiner  was  required  by 
his  instructions  from  defendant  to 
^ive  the  answera  to  the  questions 
m  the  certificate  in  his  own  hand- 
writing, and  not  to  allow  any  per- 
son to  dictate  any  jwrtion  of  them. 
In  answer  to  a  question  calling  for 
the  family  history  **  of  the  appli- 
cant," he  stated  con-ectly  the  cause 
of  the  death  of  a  sister.  At  the 
time  the  insured  signed  his  name 
to  the  certificate,  the  answer  had 
not  been  written  in  by  the  exam- 
iner ;  he  subsequently  filled  in  the 
cause  of  death  as  **  not  known  to 
applicant."  Held,  that  it  was  com- 
petent to  prove  by  parol  the  actual 
transaction  in  I'eply  to  defendant's 
claim  of  breach  of  wairanty  and 
fraud ;  and  that  without  reforming" 
the  contract  or  asking  for  equitable 
relief.  Qrattan  v.  Met.  Life  Ins. 
Co,  281 

11.  For  the  purpose  of  showing  the 
falsity  of  i-epresen  tat  ions  of  the 
insured  as  to  the  cause  of  death 
of  his  mother,  defendant  called  & 
physician  who  testified  that  he  at- 
tended her  in  her  last  illness;  it 
did  not  appear  that  he  ever  visited 
or  saw  her  at  any  other  time  qr  in 
any  other  than  a  professional  ca- 
pacity. The  witness  was  then: 
asked  if  he  knew  or  was  able  to 
state  the  cause  of  her  death ;  if  he 
observed  the  symptoms  she  exhib- 
ited in  her  sickness ;  if  the  symp- 
toms were  such  as  might  have 
Iwen  discovei-ed  by  observation 
and  physical  examination,  without 
the  aid  of  any  specific  statement 
from  the  patient,  or  without  their 
being  confidentially  disclosed  by 
her,  or  any  friend  or  attendant,  or 
through  any  private  examination ; 
and  also  if  the  statement  of  the  in- 
surer as  to  the  cause  of  death  was 
true.  Held  (Earl.  J.,  dissenting), 
that  the  questions,  so  fai*  as  ma- 
teiial,   were    properly   excluded. 

12.  A  witness,  not  a  physician,  wha 
saw  the  mother  of  the  insured  in 
her  last  sickness,  was  asked  to 
state  his  conclusion  in  reference 
to  the  character  of  her  disease. 
This  was  objected  to  and  excluded. 
Held,  no  error.  Id* 
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18.  Upon  the  trial  of  an  accessory 
before  the  fact,  the  record  of  con- 
viction of  the  principal  is  sufficient 
proof  yrima/ocic  of  that  fact,  and 
that  he  was  properly  convicted; 
but  it  is  not  conclusive  pi*oof  of  his 
gultt  as  af^nst  the  alleged  acces- 
sory, and  the  latter  may  controvert 
the  pi-opriety  of  the  conviction. 
The  People  are  entitled  to  rebut 
his  proofs  thereon  and  to  give  evi- 
dence cdiunde  of  the  commission 
of  the  principal  crime.  Levy  v. 
People.  827 

14.  The  indictment  charged  the  pris- 
oner as  accessory  to  tne  crime  of 
arson  in  the  firat  degree.  Heldy 
that  the  reception  of  testimony 
that  the  prisoner  conferred  with 
the  principals  after  the  fii-e  was 
not  error,  especially  in  view  of  the 
fact  that  the  prisoner  afteijwards 
denied  that  he  knew  them  at  all. 

Id, 

15.  "Where  upon  the  trial  of  an  in- 
dictment for  obtaining  goods  on 
credit,  by  means  of  false  repre- 
sentations on  the  part  of  the  pris- 
oner, as  to  his  i-esponsibility,  the 
representations  charge<l,  their  fal- 
sity, and  the  knowledge  of  the 
accused  that  they  were  false  is 
established,  the  allegation  that 
they  were  made  with  intent  to 
defraud  may  be  supported  by 
pitwf  of  dealings  of  the  prisoner 
with  parties  other  than  the  com- 
plainant, such  as  punrhases  made 
upon  the  faith  of  similar  i*epre- 
sentations,  which  tend  to  show  a 
fraudulent  scheme  to  obtain  prop- 
erty by  devices  similar  to  those 
practiceti  upon  him,  provided  the 
dealings  ai*e  sufficiently  connected 
in  point  of  time  and  character,  to 
authorize  an  inference  that  the 
purchase  from  the  complainant 
was  made  in  pui-suance  of  the 
same  general  purpose.  Mayer  v. 
People.  364 

16.  So,  also,  similar  representations 
made  by  the  prisoner  to  creditors, 
fh>m  whom  goods  had  been  pre\a- 
ously  purchased  by  him,  although 
no  goods  were  obtained  by  means 
of  the  representations,  may  be 
proved  when  evidence  has  been 
given  tending  to  show  that  he  waa 


at  the  time  making  fraudulent  dis- 
position of  the  goods  purchased. 

Id* 

17.  Such  testimony  is  relevant,  not 
as  bearing  upon  the  question 
whether  the  prisoner  made  the 
representations  charged,  but  as 
tending  to  show  a  motive  in  pur- 
suance of  the  general  fraudulent 
scheme,  to  quiet  the  creditors  and 
retain  control  of  the  gooils,  so  as  to 
continue  the  fraudulent  disjxxsi- 
tion  of  them.  Id, 

18.  Upon  the  trial  of  such  an  in- 
dictment, S.,  a  witness  for  the 
pi*08ecution,  was  asked  on  cross- 
exanxination  as  to  a  conversation 
with  one  M.  On  i-edirect-exam- 
inatlon  he  testified  to  statementa- 
made  to  him  by  M.  in  that  conver- 
sation, to  the  effect  that  the  pris- 
oner and  his  partner  had  done 
a  great  wrong.  M.  was  thereaf- 
ter called  as  a  witness  for  the 
prisoner,  and  gave  matoiial  testi- 
mony of  statements  made  by  the 
pi-osecutor,  contradicting  his  testi- 
mony, and  tending  to  show  the 
prisoner's  innocence ;  he  also  posi- 
tively conti'adicted  the  testimony 
of  S.  On  his  cross-examination  he 
was  asked  if  he  had  not  said  to 
any  body  that  the  prisoner  and 
his  partner  had  been  guilty  of  a^ 
great  wrong,  also  if  he  had  not  said 
that  they  had  acted  as  thieves, 
these  questions  were  objected  to, . 
objection  overruled  and  exception 
taken;  the  witness  answered  in 
substance  that  he  did  not  remem- 
ber. Held  (Church,  Ch.  J.,  and 
Danporth,  J.,  dissenting),  that  the 
allowance  of  the  questions  was  not 
error.  Id. 

19.  In  an  action  to  recover  damages 
for  personal  injunes  alleged  to 
have  been  caused  by  defendant's 
negligence,  after  plaintiff  had 
given  evidence  of  loss  of  wages  as 
an  item  of  damages,  he  waa  asked 
on  cross-examination  if  he  was  not 
paid  his  wages  by  his  employer 
during  the  time  he  was  sick,  this 
was  objected  to  and  excluded. 
Held,  error;  that  defendant  waa 
entitled  to  show  that  plaintiff  did 
not  suffer  such  loas.  Drinkwater 
V.  Dingmore,  390 
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20.  In  on  action  to  recover,  damagea 
for  an  alleg^ed  conspii-acy  to  de- 
fraud, one  K.  was  called  as  a  wit- 
ness and  allowed  to  teHtify,  under 
objection  and  excei)tion,  to  com- 
munications made  to  him  by  de- 
fendant R.  Prior  to  the  i-eception 
of  the  evidence  it  appeai-ed  that 
K.  was  an  attorney,  was  at  the 
time  en"fag:ed  in  the  practice  of 
law,  ancl  was  also  carrying  on  a 
wholesale  liquor  store ;  he  had 
done  a  good  deal  of  law  business 
for  R.,  and  gave  him  legal  ativice 
before  and  after  said  communica- 
tions, and  then  gave  his  opinion  as 
a  lawyer  upon  the  case  presented. 
The  comnmnications  were  made 
to  K.  in  his  store  ;  no  fee  was  paid, 
there  was  no  general  retainer,  and 
no  suit  was  then  pending.  K.  tes- 
tified that  he  did  not  consider  that 
R.  was  advising  with  him  as  coun- 
sel at  the  time.  Held,  that  the 
evidence  as  to  the  communications 
was  improi>erly  received.  Bac(m 
V.  JPHsbie,  394 

21.  The  General  Term  reversed  the 
judgment  as  to  R.,  but  affirmed  it 
as  to  defendant  F.  Held,  error ; 
that  said  testimony  was  incompe- 
tent as  against  P.,  and  that  the 
judgment  should  have  been  re- 
vei'sed  as  to  both  defendants.   Id, 

22-  Plaintiff  held  a  check,  on  which 
this  action  is  brought,  as  assignee 
of  H.,.  who  died  pnor  to  the  trial. 
Held,  that  defendant  was  incom- 
petent, under  section  399  of  the 
Code  of  Procedure,  to  testify  to  the 
personal  transactions  between  him 
and  H.     Bavbitschek  v.  Blarik. 

478 

28.  Where  the  confession  of  a  prisoner 
to  an  officer  is  voluntarily  made, 
evidence  thereof  cannot  be  re- 
jected, because  of  the  fact  that  the 
officer  held  the  prisoner  in  custody 
at  the  time  upon  an  invalid  jnv- 
cess,  or  without  any  process  or 
lawful  right.   BaXboy,  People.  484 

24.  Evidence  of  confessions  made  by 
a  prisoner  after  his  arrest  in  an- 
other State,  to  the  police  officer 
making  the  arrest,  when  not  in- 
duced by  any  promise  or  threat, 
and  voluntary  on  his  part,  is  com- 
petent.   Cox  V.  PeopU.  500 


25.  It  is  not  sufficient  to  exclude  a 
confession  by  a  prisoner  that  he 
was  under  arrest  at  the  time,  op 
that  it  was  mtide  to  the  officer  in 
whose  custody  he  was,  or  in  answer 
to  questions  put  by  him,  or  that  it 
was  made  uutler  hope  or  promise 
of  a  benefit  of  a  collateral  nature. 

Id, 

26.  Under  the  provisions  of  the  act 
of  1876  (chap.  299).  to  enable  the 
records  of  the  signal  service  de- 
partment to  be  received  in  evi- 
dence, where  the  officer  in  charge 
produces  a  book  containing  a  copy 
of  the  record,  attested  by  his  sig- 
nature, and  he  verifies  its  coiTect- 
ness  as  a  witness,  this  is  a  suffici- 
ent certification  •* under  oath*'  to 
authorize  the  reception  of  the  copy 
as  evidence.    SchtU  v.  Brokhaktut, 

614 

• 

Competency  of,  upon  question 

of  the  credlbUUy  of  a  witness  :  also, 
whfni  meinorandxi  proper  to  be  used  to 
r^resh  memory. 

See  Doyle  v.  lY.  Y.  E.  and  E.  In- 
firiiuiry.     (Mem.)  631 

Upon  trial  of  action  agaijist 

physunanfor  Jiegligeiice,  as  a  witness 
in  his  own  behalf,  he  was  asked  if  in 
his  treat  ment  oj  plaintiff  he  tised  the 
best  skill  and  ability  he  possessed. 
Held,  competent.  Id. 

Physicians   as   experts  were 

asked  if  they  ener  knew  of  a  case  u^ere 
disease  vxis  cmamunicated  as  claiined 
by  plaintiff.    Held,  competent.     Id, 


EXCEPTIONS. 

1.  Under  the  provision  of  the  Code 
of  Pi-ocedure,  in  reference  to  mak- 
ing a  case  for  the  pui-jioses  of  re- 
view, in  an  action  tried  by  the 
court  or  a  referee  (}  268),  the  ten 
days  allowed  for  that  purpose  did 
not  begin  to  run  until  the  entry  of 
judgment,  and  notice  thei-eof ;  the 
alternative  stated  thei-ein,  "or 
within  such  time  as  may  be  pre- 
scribed by  the  niles  of  the  court," 
meant  such  fui-ther  time  as  might 
be  presciibed.     FrcTich  v.  Powers, 

146 

2.  A  service,  therefore,  of  a  copy  of 
a  referee's  report,  and  notice  of 
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filing,  did  not  operate  to  limit  the 
time  to  serve  a  case  or  exceptions. 

Id. 

3.  The  practice,  in  this  respect,  was 
not  changed  by  the  provision  of  the 
Code  of  CSvil  Procedure  (J  994), 
providing  that  exceptions,  taken 
after  trial,  may  be  taken  •*  at  any 
time  before  the  expiration  of  ten 
days  afler  service  *  *  *  of  a 
copy  of  the  decision  of  the  court, 
or  report  of  the  i*efei'ee,  and  a 
written  notice  of  the  entry  of  judg- 
ment  thereupon.*'  Id, 

4.  While,  under  this  provision,  ex- 
ceptions may  be  taken  at  any  time 
after  trial  they  are  not  required  to 
be  taken  until  ten  days  after  notice 
of  jud^ent ;  and  although  no  pro- 
vision IS  made  as  to  time  for  serv- 
ing the  cajse,  as  the  case  is  required 
to  contain  the  exceptions  (Code  of 
Civil  Pi-ocedure,  §  997),  it  need 
not,  and  cannot  be  served  until 
after  the  exceptions  are  framed; 
and  the  party  cannot  be  put  in  de- 
fault for  not  serving  a  case  con- 
taininff*  them,  before  the  expii*a- 
tion  of  the  time  allowed  for  fram- 
ing them.  Id, 

6.  The  exceptions  referred  to  in  said 
provision    are    not   simply  those 


taken  on  the  trial. 


Id, 


6.  The  attention  of  the  court  must  be 
called  to  the  precise  point  intended 
by  an  exception,  otherwise  it  will 
notavail.  SehUev,  Brokhahus,  616 

KXBCTTORS  AND  ADMINISTRA- 
TORS. 

1.  Where  an  administrator  is  re- 
moved by  order  of  a  surrogate 
having  juiisdiction  of  the  estate,- 
and  01  the  administrator,  the  order 
of  removal  cannot  be  assailed  in 
an  action  brought  by  administra- 
tors, appointea  in  place  of  the  one 
removed,  upon  his  official  bond, 
because  of  irregularity  in  the  pix)- 
ccedings  for  removal,  assented  to 
b^  him  ;  the  order  is  valid  as  to 
him,  and  if  so  is  valid  as  to  all 
othci-s,  including  his  sureties. 
Kelly  V.  West,  139 

2.  In  such  an  action  where  an  objec- 
tion to  the  order  of  removal,  of 


want  of  Jurisdiction,  is  taken^ 
where  the  order  was  granted  by 
the  surrogate  of  the  county  of  New 
Tork,  the  provision  of  the  act  of 
1870  in  relation  to  said  surrogate 
($  1,  chap.  359,  Laws  of  1870), 
which  pi*ovide8  that  the  objection 
of  want  of  juiisdiction  shall  not 
be  taken  to  his  orders,  except  by 
appeal,  or  in  a  pi'oceeding  before 
the  surrogate,  to  vacate  or  modify 
it,  may  be  invoked  to  sustain  the 
order.  Id, 

3.  So,  also,  where  the  surrogate  had 
juiisdiction  to  gi*ant  the  new  letters, 
they  cannot  be  attacked  in  such 
an  action  for  an  irregularity  ;  the 
letters  are  conclusive  as  to  the 
authority  of  the  person  to  whom 
they  are  granted,  until  i-evoked  or 
set  aside.  Id. 

4.  A  failure  to  dte  the  widow  of  the 
deceased  is  an  irregularity,  for 
which  the  lettera  might  be  re- 
voked, but  does  not  render  them 
absolutely  void.  Id. 

5.  It  seerna^  that  the  letters  would 
not  be  void  for  fraud  in  not  men- 
tioning the  name  of  the  widow  in 
the  petition  for  letters.  Id. 

6.  A  decree  of  the  surrogate  on  set- 
tlement of  the  accounts  of  the  re- 
moved administrator,  is  binding 
and  conclusive  upon  his  sureties. 

Id. 

EXPERTS. 

TegHnumy  of  physietana,  {» 

an  action  agaimt  a  physician  for 
negligence^  that  they  never  knew  of  a 
ease  as  clamed  by  plaintiff;  held, 
eompstent. 

See  Doyle  v  N,  T.  B,  and  B,  In- 
firmary,   (Mem.)  631 

FAI^E  PRETENSES. 

Where,  on  tridt  of  an  indies 

ment  for  obtaining  goods  by  false 
representatioTiSt  evidence  of  similar 
representations  made  to  others  is 
competent. 

See  Mayer  v.  Peopls,  364 

FEES. 

Of  T^efe^  ond  sheriffs  on 

foreclosure  scUe. 

See  Schertnerhom  v.  Prouty,    317 
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FINDINGS  OF  LAW  AND  FACT. 

When  ecue  will  be  8etU  back  to 

rtfereefar  more  articular  finings. 

See  Bigler  v.  Pinkiwy.     (Mem.) 

.    636 


FORECLOSURE. 

1.  The  act  (chap.  569,  Laws  of  1869, 
aa  amended  by  chap.  192,  Laws  of 
1874),  in  i*elaiion  to  fees  of  sherilfs 
and  i-eferees  on  foi*eclo6ure  sales, 
in  the  city  and  county  of  New 
York,  was  not  repealed  by  the 
amendment  of  1876  to  section  309 
of  the  Code  of  Procedure,  which 
limits  the  sum  to  be  allowed  for 
fees  on  such  a  sale.  The  amend- 
ment simply  modified  the  act  by 
fixins'  the  maximum  of  fees,  leav- 
ing' the  scale  of  chai'ges,  up  to  this 
limit,  as  fixed  by  said  act.  JSchtr- 
merhom  v.  Prouty,  317 

'2.  H.  R.  conveyed  certain  premises 
to  R.,  who  conveyed  them  to  the 
wife  of  the  former;  to  secure  a 
loan  made  to  H.  R.  of  $4,500  he 
and  his  wife  executed  their  bond 
with  a  mortgage  upon  the  prem- 
ises; subsequently  she  conveyed 
an  undivided  half  of  the  premises 
to  S.,  who  conveyed  it  to  H.  R. 
The  latter  pi'ocured  a  loan  of 
$8,000,  for  which  he  gave  his 
individual  bond,  secured  by  mort- 
gage upon  the  whole  premises,  exe- 
cuted by  him  and  his  wife.  Of  this 
sum  sufficient  was  taken  to  dis- 
charge the  prior  mortgage ;  the 
interest  upon  which  had  been  paid 
by  H.  R.  until  its  discharge ;  and 
he  also  paid  the  interest  upon  the 
new  mortgage  up  to  the  time  of 
his  death.  His  wife  never  i-ecog- 
nized  the  loan  for  which  it  was 
given  as  made  for  her  benefit,  but 
always  claimed  it  was  to  her  hus- 
band, to  be  paid  as  between  them 
out  of  his  half  of  the  premises. 
H.  R.  died  leaving  a  wall,  by  which 
his  wife  and  W.  were  appointed 
executors,  with  power  to  sell  real 
estate.  Mrs.  H.  R.  subsequently 
bon^owed  of  M.  $4,000,  giving  her 
bond,  secured  by  mortgage  upon 
her  undivided  half  of  the  pi*emises. 
Certain  judgments,  also,  were  re- 
covered against  her,  and  execu- 
tions were  issued  thereon,  under 


which  her  half  was  sold  to  C.  and 
S.,  who  received  the  shei-iff'sdeed ; 
they  also  bid  off  the  same  on  fore- 
closure of  the  mortgage  so  given 
by  her.  The  executoi-s  of  the  will 
of  U.  R.  conveyed  his  undivided 
half  to  T.  In  a  contest  as  to  sur- 
plus moneys  arising  on  sale  under 
judgment  of  foi'eclosui'e  of  the 
$8,000  mortgage,  held,  that  as  the 
facts  show^  that  the  mortgage 
foreclosed  was  ^iven  to  secure  a 
debt  of  H.  R.,  his  wife,  as  to  her 
undivided  haJf  of  the  premises, 
'standing  simply  as  a  surety  for 
him,  as  Detween  them,  his  half  was 
in  equity  primai*ily  liable  to  pay 
the  debt;  and  she  would  have 
been  entitled  to  any  surplus  to  the 
extent  of  the  value  of  her  undivided 
half;  that  under  the  mortgage 
executed  by  her,  the  mortgagee 
took  the  position  and  acquii*^  the 
rights  Mrs.  H.  R.  had  at  the  time 
she  executed  it,  to  which  C.  and 
S  by  th**ir  purchase  succeeded, 
and  so  were  entitled  to  the  sur- 
plus. JBrie  Co.  SaviriffS  Bank  v. 
Hoop,  591 

3.  Also,  hddf  that  the  rights  so  ac- 
quired by  the  mortgagee  and  by 
C.  and  S.,  were  not  affected  by 
any  acts  or  agreements  on  the  part 
of  Mi-8.  H.  R.  to  which  they  did 
not  assent.  Id. 

JSee  MOBTGAGB. 


FOREIGN  CORPORATIONS. 

1.  Foreign  corporations  are  included 
in  the  provision  of  the  act  of  1S55 
in  relation  to  the  assessment  and 
collection  of  taxes  (chap.  37,  Laws 
of  1855),  which  provides  that  all 
non-resident  •*  pei'sonsand  associar 
tions  **  doing  business  in  this  State 
"shall  be  assessed  and  taxed  on 
aU  sums  invested  in  any  manner 
in  said  business  the  same  as  if  they 
were  residents."  People  ex  rd. 
v.  McLeaTi.  354 

2.  Under  this  act,  a  foreign  corpora- 
tion doing  business  in  this  State, 
and  having  a  principal  office  or 
place  for  the  transaction  of  that 
businoas,  is  to  be  assessed  upon  aU 
sums  invested  therein,  as  the  per- 
sonal estate  of  a  domestic  corpora- 
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Hon  is  assessed  (1  R.  S.»  390,  $  6), 
i.  e,,  in  the  town  or  ward  where 
Ruch  principal  office  or  place  of 
business  is  located,  without  legai-d 
•    to  the  sittLS  of  the  property.    Id. 

3.  Where,  therefore,  certain  materi- 
als and  machineiy  belonging-  to  the 
relator,  a  foreign  corpoi*ation  doing 
business  in  this  State,  and  having 
only  one  office  for  the  transaction 
of  its  financial  concerns,  which  was 
in  the  city  of  New  York,  was  as- 
sessed and  taxed  in  the  town  of  O., 
to  H.,  an  agent  of  the  corporation 
and  also  a  resident  of  that  town, 
who  had  charge  of  the  property 
therein,  for  the  purposes  of  the 
business  of  the  corporation,  field, 
that  no  assessment  upon  the  prop- 
erty could  be  made  save  in  the 
city  of  New  York ;  that  the  assess- 
ors of  said  town  had  no  jurisdic- 
tion ;  and  that  the  assessment  was 
void.  Id. 

4.  This  action  was  brought  against 
certain  of  the  stockholder  of  the 
D.  R.  C.  Co.,  a  company  purport- 
ing to  have  been  incorporated  in 
the  State  of  Iowa  for  the  purjioee 
of  furnishing  materials  for  build- 
ing and  equipping  railroads.  The 
defendants  were  sought  to  be 
charged  with  an  indebtedness  of 
the  company  on  the  ground  that 
the  proceedings  for  its  incorpora- 
tion were  not  in  accordance  with 
the  provisions  of  the  Iowa  statute, 
under  which  the  incorporation  was 
attempte<l«  as  the  articles  of  in- 
corporation were  not  filed  in  the 
office  of  the  secretary  of  State, 
as  prescribed  (Revised  Code  of 
Iowa,  chap.  52,  Laws  of  1860,  as 
amended  by  chap.  172,  Laws  of 
1870,  $  1152) ;  and  so  that  no  in- 
corpoi*ation  was  effected,  and  the 
individual  stockholders  were  per- 
sonally liable.  By  said  statute  a 
failure  to  comply  with  its  i^uire- 
ments  makes  the  stockholders  in- 
dividually liable  ($  1166),  save  in 
case  of  railroad  corporations.  (J 
1338.)  It  api^eared  that  in  a 
similar  action  bi'ought  in  the  State 
of  Iowa  {First  National  Bank  of 
Davenport  v.  Davies,  43  Iowa,  424) 
against  one  of  the  stockholdera  of 
the  same  company,  it  was  held 
that  the  filing  of  the  articles  in  said 
office    was   not   essential  to    the 


validity  of  the  incorporation,  nor 
did  the  omission  render  the  pri- 
vate property  of  the  stockholdera 
liable  for  the  payment  of  its  debts, 
as  the  company  was  a  raih*oad 
corporation  within  the  meaning  of 
the  statute.  Held,  that  said  de- 
cision was  conclusive  as  to  the  con- 
struction to  be  placed  on  said  stat- . 
ute,  and  the  action  was  not  main- 
tainable; also  that  the  fact  that 
the  judges  in  that  case  differed  in 
detennining  the  'questions  pre- 
sented was  not  material,  and  did 
not  impair  the  foiHje  of  the  de- 
cision ;  it  was  sufficient  if  a  major- 
ity of  the  court  agreed  in  the 
interpretation  of  the  statute  in 
question.  Jessup  v.  Cameffie.  441 

5.  Also,  held,  that  the  fact  that  said 
decision  was  made  after  the  com- 
mencement of  this  action  did  not 
render  it  less  effective  as  an  au- 
thority, there  being  no  prior  de- 
cision to  the  contrary,  or  different 
rule  established  in  said  State  ap- 
plicable to  the  case.  Id. 

6.  It  is  provided  by  the  Iowa  stat- 
ute (Revised  Code,  §§  1173, 1174) 
that  in  no  case  where  stockholders 
are  maxle  personally  liable  can 
their  private  property  be  levied 
upon  for  the  payment  of  corporate 
debts,  while  corpoi'ate  property 
can  be  found;  that  a  judgment 
must  first  be  obtained  against  the 
corporation,  an  execution  issued 
thereon  against  its  property,  a 
demand  made  for  the  same,  and 
there  must  be  a  refusal  to  point  it 
out.  Heldy  that  these  require- 
ments not  having  been  complied 
with,  this  action  was  not  in  any 
view  maintainable.  Id. 


FOREIGN  JUDGMENTS. 

1.  In  an  action  upon  a  iudgment  of  a 
district  court  of  California,  it  ap- 
peared by  the  judgment-record 
that  the  defendant  brought  an 
action  in  that  court  and  i-ecovered 
a  judgment,  which  was  reveraed 
by  the  Supreme  Court  and  remit- 
ted to  the  district  court,  with  direc- 
tions to  allow  a  counter-claim  ;  in 
purauance  of  which  direction,  the 
judgment  in  question  was  ren- 
dereti.    It  was  objected  that  the 
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record  contained  no  notice  of  ap- 
peal, and  Ro  showed  no  jurisdic- 
tion in  the  Supi-eme  Court.  Held, 
untenable ;  that  the  Supreme  Coui't 
having*,  under  the  Constitution  of 
California,  general  appellate  jui*is- 
diction  of  judgments  of  the  district 
courts,  and  having"  entertained  and 
acted  upon  the  appeal,  jui-isdiction 
by  prosier  notice  was  to  be  pre- 
sumed ;  also  that  the  attoimeys 
for  the  plaintiif  in  that  action  a|>- 
peai-ed  in  the  appellate  court,  i^c. 
^neu.  Gas  Co.  v.  Whedock,      278 

2.  This  action  was  broue^ht  against 
certain  of  the  stockholders  of  the 
D.  R.  C.  Co.,  a  company  purjwrt- 
ing  to  he  incoi'porated  in  the  State 
of  Iowa  for  the  purjDOse  of  furnish- 
ing materials  for  building  and 
equipping  raili*oads.  The  defend- 
ants wei-e  sought  to  be  charged 
with  an  indebtetiness  of  the  com- 
pany on  the  ground  that  the  pro- 
ceeoings  for  its  incorpoi-ation  were 
not  in  accoi-dance  with  the  provi- 
sions of  the  Iowa  statute,  under 
which  the  incoiporation  was  at- 
tempted, as  the  ai'ticles  of  incor- 
poration were  not  filed  in  the  office 
of  the  seci-etary  of  State,  as  pre- 
scribed (Revised  Code  of  Iowa, 
chap.  52,  Laws  of  1860,  as  amended 
by  chap.  172,  Laws  of  1870,  $ 
1152) ;  and  so  that  no  incoipora- 
tion  was  affected,  and  the  indivi- 
dual stockholders  were  personally 
liable.  By  said  statute  a  failure 
to  comply  with  its  i-equirements 
makes  the  stockholders  individual- 
ly liable  (1166),  save  in  case  of 
railroad  corpoi-ations.  (}  1338.) 
It  appeared  that  in  a  similar  action 
brought  in  the  State  of  Iowa  (Firgt 
National  Barik  of  Davenport  v. 
Davies,  43  Iowa,  424)  against  one 
of  the  stockholders  of  the  same 
company,  it  was  held  that  the 
filing  oi  the  articles  in  said  office 
was  not  essential  to  the  validity  of 
the  incorporation,  nor  did  the 
omission  render  the  piivate  prop- 
erty of  the  stockholdoi-s  liable  for 
the*  payment  of  its  debts,  as  the 
company  was  a  raih-oad  corpora- 
tion within  the  meaning  of  the 
statute.  H'ld^  tha^  said  decision 
was  conclusive  as  to  the  constmc- 
tion  to  be  placed  on  said  statute, 
and  the  action  was  not  maintain- 
able ;  also  that  the  fact  that  the 


judges  in  thai  case  diffei^ed  in  de- 
termining the  questions  presented 
was  not  mateiial,  and  did  not  im- 
pair the  force  of  the  decision ;  it . 
was  sufficient  if  a  majority  of  the 
court  agreed  in  the  interpretation 
of  the  statute  in  question.  Jessup 
v.  Carnegie,  441 

3.  Also,  held,  that  the  fact  that  said 
decision  was  made  after  the  com- 
mencement of  this  action  did  not 
render  it  less  effective  as  an 
authority,  there  being  no  decLsion 
to  the  contrary,  or  mfferent  rule 
established  in  said  State  applica- 
ble to  the  case.  Id, 

FOREIGN  LAWS. 

1.  To  prove  the  constitution  of  Cali- 
fornia, plaintiff  produced  a  book 
purporting  to  be  the  statutes  of 
that  State,  published  by  the  State 
printer.  A  member  of  the  bar  of 
California  testified  that  the  person 
named  was  the  State  printer ;  that 
the  volume  was  the  i^eceived  offi- 
cial publication  of  the  statutes  and 
the  constitution;  that  it  was  re- 
cognized by  the  bar,  and  was  the 
only  record  the  court  had.  HeUd, 
that  the  book  was  sufficiently 
proved  to  authorize  its  reception 
as  evidence.  Pac,  I^ieu.  Gfas  Co. 
v.  Wheelock.  278 

2.  The  constmction  placed  upon  the 
statute  of  another  State  by  the 
courts  of  that  State  is,  as  a  gen- 
eral inile,  controlling,  and  wiU  be 
followed  by  the  couiis  of  this  State. 
Jessup  v.  Carnegie.  441 


3.  It  seefns,  however,  that  where  a 
statute  has  been  construed  by  the 
courts  of  the  State,  whose  Legis- 
lature enacted  it,  and  obligations 
have  been  entered  into  on  the  faith 
of  such  decisions,  a  subsequent 
decision  giving  a  different  con- 
struction will  not  control  as  to  such 
prior  transactions.  Id. 

FOREIGN  OFFICER. 

ReceUyer  appointed  by  court 

of  another  State,  when  liahle  to  cm- 
j}J()ye  in  this  State  for  ir^uries  m- 
sulting  from  defective  Tnaehinery. 

See  kain  v.  Smith.  458^ 
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FORMER  ADJUDICATION. 

1.  In  an  action  brought  to  recover 
the  salary  of  the  office  of  assistant 
alderman  for  the  year  1869,  plain- 
tiff put  in  evidence  a  judgment 
roll  in  an  action  in  the  Supreme 
Court,  in  the  natui*e  of  quo  war- 
rantOf  wherein  he  was  relator, 
ag'ainst  one  C,  to  test  the  title  to 
the  offiue.  It  was  ad i udged  therein 
that  C  had  usurped  and  intruded 
into  the  olfice ;  that  he  be  and  was 
thereby  ousted  therefrom,  and 
that  plaintiff  was  entitled  to  the 
office  for  the  year  aforesaid.  On 
June  1 8, 1S09,  plaintiff  gave  notice 
of  the  judgment  to  the  comptroller 
of  the  city.  lie  also  matle  demand 
of  the  board  that  it  recognize  him, 
and  give  him  his  seat,  and  was 
I'efused.  C.  had  i*eceived  the  can- 
vaasei-s'  certilicate  of  election ;  he 
took  the  oath  of  office ;  discharged 
the  duties  of  the  office  for  the  year, 
and  received  the  salary.  Held, 
that  the  judgment  established  for 
the  purposes  of  this  case,  that 
plaintiff  was  the  officer  de  jure; 
that  he  was  entitled  to  recover  the 
salary  accruing  after  notice  of  the 
judgment  to  the  comptroller,  but 
not  that  which  became  due  and 
payable,  and  was  paid  to  C.  prior  to 
such  notice.  Mc  Veany  v.  Mayor, 
etc.  185 

2.  The  board  of  assistant  aldermen, 
after  notice  was  given  to  it,  made 
inquiry  into  the  matter,  and  ad- 
judged C.  to  be  entitled  to  the 
contested  seat.  Plaintiff  was  not 
a  party  in  pei-son  or  by  counsel  to 
the  inquiry.  Held,  that  plaintiff 
was  not  precluded  by  their  judg- 
ment; that  such  judgment  did  not 
countervail  that  of  the  Supi^enie 
Court,  which  being  the  fix'st  and 
unrevei*aed,  was  of  the  greater 
force,  and  bound  the  city  and  its 
disbursing  officer.  Id. 

3.  Aa  to  whether  if  pl^ntiff  had  ap- 
peared in  the  proceedings  before 
the  boai-d  simply  to  set  up  and 
insist  upon  the  judgment  m  his 
favor;  be  would  have  ^een  pre- 
judiced by  its  decision,  qvare. 

Id. 

4.  In  an  action  brought  by  6.  against 
G.y  among  other  things  to  recover 

SiCKELs— Vol,  XXXV. 


sums  of  money  to  the  amount  of 
about  $2,000,  alleged  to  have  been 
collected  by  G.  s^  agent  of  B.,  G. 
pleaded  a  former  suit  in  bar.  It 
appeared  that  G.  had  brought  a 
former  action  against  B.,  to  re- 
cover money  alleged  to  have  been 
loaned  to  him,  and  expenses  paid 
and  incun-ed  for  his  u.se;  in  the 
complaint  therein  it  was  alleged 
that  B.  had  paid  or  advanced  to 
G.  5^2,050,  and  judgment  was  asked 
for  the  balance,  with  intei^est.  The 
answer,  in  that  action,  was  simply 
a  genenil  denial.  Judgment  waa 
rendered  therein  in  favor  of  G. 
The  referee,  upon  the  trial  of  the 
second  action,  refused  to  tind  that 
plaintiff  ha<l  received  a  credit  in 
the  former  suit  for  the  amount 
claimed,  and  that  fact  waa  not  es- 
tablished by  tlie  evidence.  Held^ 
that  the  former  suit  waa  not  a. 
bar;  that  B.  waa  not  bound  in 
that  action  to  set  up  his  demand 
against  G.  for  moneys  collected, 
or  to  avail  himself  of  the  credit 
G.  preposed  to  give  him,  but  had 
the  right  to  bring  a  cross  action ; 
that  B.  not  having  set  up  such  de- 
mands by  way  of  counter-claim, 
they  were  not  necessarily  involved 
in  the  former  action ;  that  if  it  had 
appeared  that  the  amounta  claimed 
ha<l  been  in  fact  allowed  to  B.,  and 
judgment  only  ren«iered  for  the 
balance,  this  would  have  been  a 
defense ;  but  if  nothing  in  fact  was 
credited  to  B.,  and  the  vei*dict  was 
for  the  w^hole  amount  the  jury 
found  owing  to  G.,  without  refei^ 
ence  to  any  offsets  or  cr<*dit5«,  as 
the  facts  showed,  the  judgment 
did  not  extinguish  B.'s  demand. 
Brown  v.  Oatlavdet.  413 

5.  No  exceptions  were  taken  on  the 
trial  presenting  the  question  of  the 
effect  of  the  fonner  judgment  as 
matter  of  law,  and  no  exceptions 
were  taken  to  the  referee's  refusal 
to  find  that  the  claim  of  B.  waa 
allowed  in  the  former  action ;  the 
General  Term  moditied  the  judg- 
ment by  revereing  the  recovery 
for  the  money  collected  ;  its  order 
did  not  state  that  the  moditication 
was  upon  questions  of  fact.  Held, 
that  as  no  errer  of  law  appeared, 
the  judgment  of  General  Term 
could  not,  in  any  event,  be  sus- 


tained. 


Id. 
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TVhem  person  claiming  to  be 

member  of  board  of  aldennan  (f  Aew 
New  York  city  has  instituted  jyro- 
ceedings  befm-e.  it  to  teat  his  title  to 
tlieojjue,  and  it  has  Ixen  adjured 
agaijist  him,  the  decision  is  conclu- 
sive 0.9  to  him  and  is  a  bar  to  an 
acti(m  to  t(st  his  claim, 

JS&^  Pf'oplr  ex  re,l.  v.  Hall.         117 

W  hi  11  judgmev  t  in  action  for 

construct  ion  of  will  not  conclusive  iii 
partition  .'<nit. 

tS.e  Monnrqne  v.  Movarque.       320 

\V  hn  for(  ign  judgtm-nt  con- 
clusive as  to  const nu'tum  of  foreign 
laic. 

See  J  I  .<?.«,•  ?/p  V.  Ca  rnegie,  441 

IV  hen  judgment  on  fore- 
closure of  mortgage  given  hy  corfyora- 
tiony  is  conclusive  as  to  vcdidity  of 
mortgage  in  action  by  stockholders  to 
set  aside  inortgage. 

/SVc  Denike  y,  iV.  Y.  and  R,  L. 
and  C.  Co,  599 

FRAUD. 

•     Where  aHion  is  brought  to 

recorter  ha'  k  mnneys  alleged  to  have 
been  franluhuily  obtained  under 
color  of  a  contract  xoith  the  State,  by 
m^ans  of  fnttidfdent  pretensex,  and 
votuhers  ant  hy  (oUusion  with  State 
offii'crs,  on  fail  are  to  proi^  fraud  a 
recovery  r.r  c a.d met u  cannot  be  had. 
Also  as  to  r(difocnt  ion  by  Legislature. 
See  People  ex  rcL  v.  Denison, 
(Mem.)  G5G 

FRAUDS  (STATUTE  OF). 
See  Statute  of  Frauds. 

GENERAL  TERM. 

A  General  Term  of  the  Supreme 
Court  hius  powor  to  amend  its 
reconi,  nfter  an  appeal  to  this 
couH,  by  inserting"  in  an  onier  of 
revei*sal  tint  its  decision  was  miule 
upon  qiiesliona  cf  fact,  Guei*nsey 
V.  Miller.  181 

GIFT. 

1.  To  establish  a  valid  ^fl,  a  delivery 
of  the  subject  of  the  ^ti  to  the 
donee,  or  to  some  person  for  him, 
so  as  to  divest  the  possession  and 
title  of  the  donor,  must  be  shown. 
Young  v«  Young,  422 


2.  To  make  a  valid  gifi  in  prc^sefoH 
of  an  instrument  secui-ing-  the  pay- 
ment of  money,  i'eser\ing'  to  the 
donor  the  accruing*  intei-est  during 
life,  without  a  written  ti-ansfer  or 
declaration  of  trust,  liieie  must  be 
an  absolute  deUvery  of  t  lie  security 
to  the  donee,  vesting  the  entiro 
leg-al  title  and  i>osses>ion  in  hini, 
on  his  undertaking^  to  account  to 
the  donor  for  the  interest.  Id. 

3.  If  (he  donor  retains  the  insti-u- 
UKMit  under  his  own  control, 
thouurh  merely  fur  the  purpose  of 
crllt^cting"  the  interest,  theiti  is  an 
absence  of  the  complete  delivei-y 
essential  to  the  validity  of  a  gift. 

Id. 

4.  So,  also,  such  a  g-ift  cannot  be 
made  by  ci-eatini;"  a  joir:t  posses- 
sion of  donor  and  donee,  even  if  it 
be  with  the  intention  that  each 
shall  have  an  intei'est.  Id, 

5.  In  March,  1874,  Y.  j>laced  in  two 
enveloi)es  certain  couikhi  bonds; 
he  indoi-scMi  upon  ejuh  of  the  en- 
velopes a  menionmdum.  siprneti  by 
him,  to  the  eft'ect  that  a  sjiecitied 
nunioer  of  the  Ixmils  thei-ein  con- 
taineil  belonged  to  his  s<in  "W., 
and  the  i-esidue  to  liis  son  J.,  but 
that  the  interest  to  become  due 
thereon  was  **  owne<l  and  i-e- 
served"  by  him  duiing  his  life, 
and  that  at  his  death  •*  they  Ijc- 
long  absolutely  and  entirily  to 
them  and  their  heii-s."  Y.'  ex- 
hibited the  pa<-.kages,  with  the  in-, 
doi-sements  thereon,  to  the  wives 
of  the  two  sons,  with  statements  to 
the  effect  that  what  he  bad  thus 
done  wjis  in  pursuance  of  a  settled 
purpose,  and  that  he  l»elieved  he 
had  made  a  valid  dis)Misition  of  the 
bonds.  Y.,  at  the  time,  lived  at 
the  house  of  W.,  whei^  there  was 
a  safe,  which  Y.  fomierly  owned, 
but  which,  it  was  said,  he  had 
given  to  a  son  of  W.,  resei-ving 
a  right  to  use  it,  and  which  he  did 
use  as  a  deposit  for  his  valuable 
pai^era.  W.  also  used  a  compart- 
ment ii>  the  safe  as  a  I'eceptacle 
for  his  papers,  but  he  rarely  went 
to  it,  Y.  being  in  the  habit  of  de- 
positing and  removing  the  papers 
when  W  requested  it.  After  ex- 
hibiting the  packages,  Y.  replaced 
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them  in  the  safe.  After  this  the 
packages  wei"*  generally  kept,  not 
in  the  jiigeon-holes  used  by  Y.. 
whei-e  the  bonds  had  been  kept 
previously,  but  in  the  compart- 
ment where  the  papei*s  of  \V.  wei-e 
kept,  an<i  there  they  wei-e  found 
after  tlie  death  of  Y.,  which  oc- 
curred in  November,  1875.  As 
installments  of  iijtei*est  became  due 
Y.  cut  off  the  coupons,  W.  some- 
times assisting  him.  W.  never 
exerciscMl  any  ownerehip  ovei*  the 
bonds  as  against  his  father,  and 
they  wei-e  at  all  times  under  the 
control  (jf  the  latter,  up  to  his 
death.  J.,  the  other  donee,  never 
ha«l  any  conti'oi  over  the  bonds, 
or  awess  to  the  safe.  At  one  time 
Y.,  whvUi  solicited  for  a  loan,  said 
he  supposed  he  might,  with  the 
boys*  i-onsent,  take  some  of  their 
bonds ;  and  he  told  another  ])el•^*(m 
that  what  he  had  left  he  ha<l  given 
to  W.  and  J.  Y.  hatl.  befoi-e  mak- 
ing the  indoi-sements,  given  J. 
$1,000,  and  he  afterwawls  took  a 
$1,000  bond  from  one  of  the  pack- 
ages, whi'jh  was  stated  in  the  in- 
doi-semcnt  as  belonging  to  J.,  and 
gave  it  to  a  thii*d  person.  Hdd, 
that  the  facts  did  not  show  a  valid 
executed  gift,  as  the  donees  at  no 
time  during  the  life  of  V.  had  ex- 
clusive poissession  of  the  bontla,  or 
the  Icgzil  right  to  such  possession. 

Id, 

6.  Also,  lieldy  that  the  transaction 
could  not  be  sustained  as  a  decla- 
ration of  trust.  Id, 

7.  Also  lieldj  that  as  the  writing,  so 
mado  and  signed  by  Y.,  was  with- 
out consideration,  equity  could  not 
interfere  and  effectuate  the  intent 
]>y  compelling  the  execution  of  a 
decloj'ation  of  trust,  or  charging 
the  bonds  with  a  ti-ust  in  favor  of 
the  equitable  owners.  Id, 

8.  As  to  whether  a  remainder  in  a 
chattel  may  be  ci*eato<l  and  given 
by  the  donor's  carving  out  a  life 
estate  for  himself,  and  transfer- 
ring the  remainder  without  the  in- 
tervention of  a  trustee,  qvasre.   Id, 


HMHWAYS, 

The  Hudson  river,  opposite  the  city 
of  New  York,  is  not  a  highway  of 


the  city ;  and  it  is  under  no  duty 
to  remove  obstructions  therefrem, 
or  to  keep  it  safe  for  navigation. 
Seainan  v.  Mayor^  etc,  239 


HUDSON  RIVER. 

The  Hudson  river,  opposite  the  city 
of  New  York,  is  not  a  highwav  of 
the  city ;  and  it  is  under  no  duty 
to  remove  obptructions  thorefi-om, 
or  to  keep  it  safe  for  navigation. 
iScanuin  v.  Mayor ^  etc,  289 


HUSBAND  AND  WIFE. 

Bee  Alimokt. 

INDICTMENT. 

1.  An  indictment  charged  the  pris- 
oner as  accessory  to  the  crime  of 
ai*son  in  the  first  degree ;  it  charged 
that  the  fire  was  set  by  the  princi- 
pals in  the  night-time,  and  burned 
the  dwelling-house  of  K.,  in  which 
he  then  was.  It  api>eai*ed  that  the 
building  was  o^tive-stoi-y  tenement 
house,  having  a  common  enti'ance 
in  fi-ont  au<l  in  the  rear  The  front 
entrance  oi)ened  into  a  hall-way, 
used  in  common,  and  the  apart- 
ments in  the  several  floors  oiKjned 
into  a  common  hall.  The  prisoner, 
with  his  wife,  occupied  I  hnn*  i*ooms ; 
K.,  wdth  his  family,  occupied  three 
adjoining  rooms;  there  was  no 
direct  communication  betwtjen  the 
rooms  of  K.  and  those  occupied  by 
the  prisoner ;  the  fire  was  set  in 
the  prisoner's  i-ooms.  and  burned 
l>oi'tion8  of  them.  Ilddy  that  the 
indictment  was  well  diiiwn ;  that 
the  building  was  a  dwelling-house, 
and  was  the  <lwoliing-honse  of  K. 
within  the  meaning  of  thci  statute 
defining  arson  in  the  fii-st  degree. 
(2  R.  S.,  057,  §  9.)  Levy  v.  Peo- 
pie.  327 

2.  The  specification  in  the  act  of  187fl 
(chap.  333,  Laws  of  187G),  of  the 
cases  which  shall  be  deeme<l  mui^ 
der  in  the  firat  degree,  docs  not 
necessanly  retjuire  a  change  in  the 
fonn  of  an  indictment ;  and  a  con- 
viction under  a  common-law  indict- 
ment, of  murder  in  the  first  degree, 
18  proper  where  the  offence  proved 
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ifl  brought  within  either  of  the 
statutory  definitions.  Cox  v.  Peo- 
pie,  500 

3.  Under  the  provision  of  said  act, 
which  declai-ea  the  killing  of  a 
human  being,  "  when  perpetrated 
by  a  pei-son  engaged  in  the  com- 
mission of  a  felony,"  to  be  murder 
in  the  firet  degree,  an  intent  to 
kill  is  not  a  necessary  ingi-edient 
of  the  crime ;  the  killing  if  done 
by  the  accused  while  engaged  in 
the  con^mispion  of  a  felony,  consti- 
tutes the  offence  although  casual 
and  unintentional.  Id. 

4.  It  is  not  necessary,  therefore,  to 
aver  an  intent  to  kill,  in  an  indict- 
ment chai'g^ng  the  killing  to  have 
been  done  while  the  accused  was 
engaged  in  the  commission  of  a 
felony.  Id. 

5.  An  indictment  is  good  in  form 
which  describes  the  offence  in  the 
language  of  said  provision.      Id. 

6.  It  seetnst  that  the  technical  words 
"  malice  afoi*ethought,  "  essential 
in  an  indictment  for  murder  at 
common-law,  are  not  necessary  in 
an  indictment  framed  under  either 
of  the  specifications  contained  in 
said  act  of  1876.  Id. 

7.  Some  of  the  counts  of  the  indict- 
ment chai-ged  that  while  engaged 
in  the  commission  of  the  crime  of 
grand  larceny,  the  prisoner  as- 
saulted the  deceased,  and  "in 
some  way  and  manner,  and  by  the 
use  of  some  means  and  instruments 
to  the  jury  .unknown,"  killed  her. 
Htldt  that  a  conviction  under  these 
counts  was  pi-oper,  where  the  evi- 
dence showed,  and  the  jury  found, 
that  the  deceased  died  from  flight-, 
superinduced  by  the  violence  of  the 
piisoner ;  that  it  was  not  necessary 
to  show  that  the  actual  personal 
violence  was  the  sole  and  immedi- 
diate  cause  ot  the  death,  nor  was 
it  necessary  to  allege  in  the  indict- 
ment, that  the  death  was  by  fright 
occasioned  by  the  acts  of  violence. 

Id. 

INJUNCTION. 

Defendant  commenced  an  action  in 
the  Marine  Court  of  New  York 


city  a^inst  pluntiff  to  recover  a 
deposit,  which  was  also  claimed 
by  another  party.  In  that  action 
costs  of  appeal  from  an  oixier  had 
been  awai-ded  defendant.  Plaintiff 
thei'eu(K>n  commenced  this  action 
for  an  inte]*i>leader,  and  procured 
a  temporary  injunction  I'estraining 
defendant,  her  attorneys,  etc.,  from 
further  pi-osecuting  or  carrying  on 
the  former  action,  or  from  taking 
any  steps  to  i-ecover  said  deposit. 
Defendants*  attoi-ney  thereafter 
issued  a  precept  for  the  collection 
of  the  costs.  In  pi-oceedings  to 
punish  said  attorney  for  contempt, 
heldf  that  the  injunction  did  not 
prohibit  the  collection  of  the  costs, 
and  that  the  attoi-ney  was  justified 
in  issuing  the  pi*ecept.  Oerman 
Savings  Bank  v.  HaJbd.  273 

When  stockholders  of  a  cor- 
poration inay  restrain  an  officer,  to 
nullify  as  to  an  office,  or  to  prevent 
performance  by  him  of  a  contract 
inade  with  the  corporation. 

See  Barnes  v.  Brown.  527 


INSOLVENCY. 

It  seems,  that  in  an  action  against  a 
pHndpal  and  surety  insolvency  of 
the  plaintiff,  is  a  sufficient  ground 
in  equity  for  the  allowance  of  a 
set-off  existing  in  favor  of  the  prin- 
cii)al  against  the  plaintiff.  This 
equitable  light  is  strengthened 
whei^  the  principal  also  is  insolv- 
ent.    Coffin  V.  McLean.  560 

When  sufficient  ground  for 

equitable  set-off. 
JSee  Coffin  v.  McLean.  560 

Davidson  v.  Alfaro.  660 


INSURANCE  (EIRE). 

1.  A  condition  in  a  xx)licjr  of  fire  in- 
surance, forfeiting  it  in  case  the 
pi'operty  insured  becomes  incum- 
bered in  any  way  without  the  con- 
sent of  the  company  written  on  the 
policy,  refers  to  incumbrances 
created  by  the  act  of  the  insured ; 
it  does  not  apply  to  incumbrances 
by  judgment  or  otherwise  in  tnri- 
tum^  by  operation  of  law.  Bcdey 
V.  Homestead  Fire  Insurance  Co. 
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8.  Defendant  issaed  to  plaintiffs  a 
policy  of  fii-e.insupance  xipon  mer- 
chandise in  a  store  in  L.,  North 
Carolina.  The  policy  contained  a 
condition  requiring  proofs  of  loss 
to  be  filed  as  soon  as  possible  after 
a  fire.  The  property  was  desti*oyed 
by  fire  November  twenty-thii-d. 
Immediately  thei*eafter  an  agent 
from  defendant's  North  Carolina 
agency  went  to  L.  to  mako  investi- 
gations, and  subsequently  one  went 
from  New  York.  These  investi- 
gations extended  untU  some  time 
in  December,  and  reqiiii^ed  the 
presence  of  the  insured.  Their 
books  and  papers  were  nearly  all 
destroyed,  and  they  were  obliged 
in  preparing  the  proofs  to  obtain 
ftx)m  New  York  and  elsewhei*e 
duplicates  of  bills  of  pui-chases, 
and  to  make  a  detailed  inventory 
of  all  the  items  of  the  stock,  which 
was  large,  with  their  value,  and  a 
like  inventory  of  the  property 
saved.  A  considerable  jwrtion  of 
the  goods  were  purchased  for  cash, 
in  small  parcels,  and  plaintitls 
were  unable  to  procure  bills  in 
many  cases.  Charges  of  fraud  in 
burning  the  store,  and  as  to  the 
quantity  and  value  of  the  goods 
destroyed,  were  made  against 
them.  The  papera  were  finished 
by  one  of  the  plaintiffs  Januaiy 
seventh,  and  transmitted  to  the 
other  .at  Washington  to  verify. 
After  examination  he  retui*ned 
them  to  his  partner  in  North 
CaiH)lina  for  further  examination 
and  explanation,  and  this  was  re- 
peated. They  were  finally  com- 
pleted and  forwawletl  to  New  York 
to  plaintiff's  attorney  to  be  filed, 
Febraai-y  seventh.  Thei*e  was  evi- 
dence to  the  effect  that  on  that 
day  defendant's  general  agent,  on 
being  advised  by  the  plaintiflf  in 
Wiishington  that  the  proofs  had 
been  sent  on,  stated  that  he  would 
not  be  able  to  take  them  up  for 
examination  until  the  hitter  pai-t 
of  the  week  after,  and  consented 
that  they  might  be  recalled  to 
enable  plaintiffs  to  examine  them 
together.  This  was  done  and  they 
were  returned  and  filed  Februai*y 
sixteenth.  In  an  action  upon  the 
policy,  held,  that  the  facts  author- 
ized a  finding  that  reasonable  dili- 
gence was  exercised  in  fuimishing 
proo&;  and  that  this  waa  all  the 


I)olicy  required.    Brink  v.  Hanr 
over  F.  Ins,  Co.  108 

3.  Defendant  received  the  pixx)ffei 
without  objection,  i-etained  them, 
examined  plaintiffs  in  i-espect  to 
them,  and  then  decided  not  to 
pay  upon  the  gi-ound  of  fraud,  and 
80  deelai-ed  to  plaintift's.  Held, 
that  from  the  failure  of  the  defen- 
dant to  raise  the  quesiion  of  foi*^ 
feitui-e  it  was  to  be  pi^eaumed  it 
did  not  then  suppose  any  forfeit- 
ure had  taken  place ;  and  that  this 
was  proper  to  be  considered  by 
the  jury  upon  that  question ;  also, 
that  defendant  was  estopped  from 
claiming  a  forfeiture.  Id, 

4.  A  condition  in  a  policy  of  fire  in- 
surance requiring  the  fiHng  of 
proofs  of  loss,  being  for  the  benefit 
of  the  company,  it  may  waive  a 
forfeiture  resulting  from  a  failui-e 
to  comply  therewith ;  and  if  it 
waives  the  condition,  it  cannot 
afterwards  recall  the  waiver  and 
insist  upon  the  forfeiture.        Id. 

5.  Such  companies  may  refuse  to 
pay  a  loss  without  specifying  any 
greund,  and  when  sued  may  insist 
upon  any  available  ground ;  but 
if  they  plant  themselves  upon  a 
specified  defense  and  so  notify 
the  assured,  they  should  not  bs 
permitted  to  retract  after  he  has 
acted  upon  their  position  as  an- 
nounced, and  incurred  expenses 
in  consequence  of  it.  Id. 

6.  If  a  company  intends  to  avail  it- 
self of  the  objection  that  pi'oofs 
were  not  filed  in  time,  it  should  re- 
•fuse  to  receive  them  on  that 
ground,  or  at  least  promptly  notify 
the  assured  of  its  determination, 
otherwise  the  objection  will  be  re- 
gai*ded  as  waived.  Id, 

7.  One  of  the  plaintiffs  as  a  witness 
for  them  was  asked :  "  So  far  as 
you  could  individually,  did  you  get 
those  proofs  of  loss  foi-waiHied  as 
soon  as  it  was  possible  for  you  to 
do  so  1 "  This  was  allowed  under 
objection  and  exception.  He 
answered :  "  I  did  all  in  my  power 
to  have  them  forwarded  at  the 
earliest  possible  moment.'*  Held, 
competent ;  that  the  question  called 
for  a  fact  within  the  Knowledge  of 
the  witness.  Id. 
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ifl  brought  within  either  of  the 
statutory  definitions.  Cox  v.  Peo- 
ple. 600 

3.  Under  the  provision  of  said  act, 
which  (leclai*es  the  killing'  of  a 
human  being,  "  when  perpeti-ated 
by  a  person  engaged  in  the  com- 
mission of  a  felony,"  to  be  murder 
in  the  firat  degree,  an  intent  to 
kill  is  not  a  necessary  ingi-edient 
of  the  crime ;  the  killing  if  done 
by  the  accused  while  engaged  in 
the  coipmission  of  a  felony,  consti- 
tutes the  offence  although  casual 
and  unintentional.  Id. 

4.  It  is  not  necessary,  therefore,  to 
aver  an  intent  to  kill,  in  an  indict- 
ment charging  the  killing  to  have 
been  done  while  the  accused  was 
engaged  in  the  commission  of  a 
felony.  Id. 

5.  An  indictment  is  good  in  form 
which  describes  the  offence  in  the 
language  of  said  provision.      Id. 

6.  It  seeinsj  that  the  technical  woixis 
"  malice  aforethought,  "  essential 
in  an  indictment  for  murder  at 
common-law,  are  not  necessary  in 
an  indictment  framed  under  either 
of  the  specifications  contained  in 
said  act  of  1876.  Id, 

7.  Some  of  the  counts  of  the  indict- 
ment charged  that  while  engaged 
in  the  commission  of  the  crime  of 
grand  larceny,  the  prisoner  as- 
saulted the  deceased,  and  **in 
some  way  and  manner,  and  by  the 
use  of  some  means  and  insti-uments 
to  the  jury  .unknown,"  killeil  her. 
HihU  that  a  conviction  under  these 
counts  was  pi'oper,  where  the  evi- 
dence showed,  and  the  jury  found, 
that  the  deceased  died  fixim  flight, 
superinduced  by  the  violence  of  the 
prisoner ;  that  it  was  not  necessary 
to  show  that  the  actual  j^rsonal 
violence  was  the  sole  and  immedi- 
diate  cause  ot  the  death,  nor  was 
it  necessai-y  to  allege  in  the  indict- 
ment, that  the  death  was  by^  fright 
occasioned  by  the  acts  of  violence. 

Id. 

INJUNCTION. 

Defendant  commenced  an  action  in 
the  Marine  Court  of  New  York 


city  a^ifainflt  plaintiff  to  recover  a 
dei)06it,  which  was  also  claimed 
by  another  party.  In  that  action 
costs  of  appeal  from  an  order  had 
l)een  awarded  ilefendant.  Plaintiff 
thei-eupon  commenced  this  action 
for  an  inteipletulcr,  and  procured 
a  temporary  injunction  restraining 
defendant,  her  attorneys,  etc.,  from 
further  pi-osecuting  or  carrying  on 
the  former  action,  or  from  taking 
any  steps  t(5  I'ccover  said  deposit. 
Defendants'  attorney  thereafter 
issued  a  precept  for  the  collection 
of  the  costs.  In  proceedings  to 
punish  said  attorney  for  contempt, 
heldj  that  the  injunction  did  not 
(irohibit  the  collection  of  the  ooetB, 
and  that  the  attoi'ney  was  justified 
in  issuing  the  pi*ecept.  Qemtan 
Savings  Bank  v.  Habd.  273 

When  stockholders  of  a  cor- 
poration inay  restrain  an  officer,  to 
nullify  as  to  an  office,  or  to  prevent 
performance  by  hhn  of  a  contract 
made  with  the  corporation. 

See  Barnes  v.  Brown.  527 


INSOLVENCY. 

It  seems,  that  in  an  action  against  a 
principal  and  surety  insolvency  of 
the  pliiintiff,  is  a  sufficient  gi-ound 
in  equity  for  the  allowance  of  a 
set-off  existing  in  favor  of  the  prin- 
cipal against  the  plaintiff.  This 
equitable  ri^ht  is  strengthened 
where  the  principal  also  is  insolv- 
ent.    Coffin  V.  McLean,  660 


When  sufficient  ground  for 

equitable  set-off, 
See  Coffin  v.  McLean,  660 

Davidson  v.  Alfaro,  660 


INSURANCE  (TTRE). 

1.  A  condition  in  a  ix)licjr  of  fire  in- 
surance, forfeiting  it  m  case  the 
pi'ojierty  insui^d  becomes  incum- 
bered in  any  way  without  the  con- 
sent of  the  crmpany  written  on  the 
policy,  refei-s  to  incumbrances 
created  by  the  act  of  the  insured ; 
it  does  not  apply  to  incumbi*ances 
by  judgment  or  otherwise  in  invi- 
twin,  by  operation  of  law.  Btdej^ 
Y.  Homestead  I^Hre  Insurance  Co. 
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8.  Defendant  issned  to  plaintifTs  a 
I)olicy  of  fire. insurance  upon  mer- 
chandise in  a  store  in  L.,  North 
Carolina,  The  policy  contained  a 
condition  requinng"  proofs  of  loss 
to  be  tiled  as  soon  as  possible  after 
a  fire.  The  proi:)erty  was  desti'oyed 
by  fire  November  twenty-thii*d. 
Immediately  thei*eafter  an  agent 
from  defendant's  North  Carolina 
agency  went  to  L.  to  make  investi- 
gations, and  subsequently  one  went 
from  New  York.  These  investi- 
gations extended  until  some  time 
in  December,  and  requii-ed  the 
presence  of  the  insui-ed.  Their 
books  and  pa(>ers  wei*e  nearly  all 
destroyed,  and  they  wei*e  obliged 
in  pre))aring  the  proofs  to  obtain 
from  New  York  and  elsewhei-e 
duplicates  of  bills  of  purchases, 
and  to  make  a  detailed  inventorv 
of  all  the  items  of  the  stock,  which 
was  large,  with  their  value,  and  a 
like  inventory  of  the  property 
saved.  A  considerable  poi'tion  of 
the  goods  were  ]mrchased  for  cash, 
in  small  parcels,  and  plaintifi's 
were  unable  to  pi'ocui'e  bills  in 
many  cases.  Charges  of  fraud  in 
burning  the  store,  and  as  to  the 
quantity  and  value  of  the  goods 
destroyed,  wei*e  made  against 
them.  The  papei-s  wei*e  finished 
by  one  of  the  plaintiffs  January 
seventh,  and  transmitted  to  the 
other  .at  Washington  to  verify. 
After  examination  he  returned 
them  to  his  partner  in  North 
Carolina  for  fu)'ther  examination 
and  explanation,  and  this  was  re- 
peated. They  were  finally  com- 
pleted antl  forwai'ded  to  New  York 
to  plaintiff's  attorney  to  be  filed, 
February  seventh.  There  was  evi- 
dence to  the  effect  that  on  that 
day  defendant's  general  agent,  on 
b<Mng  advised  by  the  plaintiff  in 
Wiwhington  that  the  proofs  had 
been  sent  on,  stated  that  he  would 
not  be  able  to  take  them  up  for 
examination  until  the  latter  part 
of  the  week  after,  and  consented 
that  they  might  be  i-ecalied  to 
enable  plaintiffs  to  examine  them 
together.  This  was  done  and  they 
were  returned  and  filed  February 
sixteenth.  In  an  action  npon  the 
policy,  held,  that  the  facts  author- 
ized a  finding  that  reasonable  dili- 
gence was  exercised  in  famishing 
proo&;  and  that  this  was  all  the 


policy  required.    Brink  v.  Harir 
over  F,  Ins,  Co.  108 

3.  Defendant  received  the  pi-oofe 
without  objection,  i-etaineti  them, 
examined  plaintiffs  in  respect  to 
them,  and  then  decided  not  to 
pay  upon  the  ground  of  fraud,  and 
so  declared  to  i)laintiffa.  Hdd^ 
that  from  the  failure  of  the  defen- 
dant to  raise  the  question  of  foi"^ 
fciture  it  was  to  be  presumed  it 
did  not  then  suppose  any  forfeit- 
ure had  taken  place ;  and  that  this 
was  proper  to  be  considered  by 
the  jury  upon  that  question  ;  also, 
that  defendant  was  estopped  from 
claiming  a  forfeiture.  Id, 

4.  A  condition  in  a  policy  of  fire  in- 
surance requiring  the  filing  of 
proofs  of  loss,  being  for  the  benefit 
of  the  company,  it  may  waive  a 
forfeiture  resulting  from  a  failure 
to  comply  therewith ;  and  if  it 
waives  the  condition,  it  cannot 
afterwaiils  recall  the  waiver  and 
insist  upon  the  foi'feiture.         Id, 

5.  Such  companies  may  refuse  to 
pay  a  loss  without  specifying  any 
gi'ound,  and  when  sued  may  msist 
upon  any  available  gi'ound ;  but 
if  they  plant  themselves  uixm  a 
specified  defense  and  so  notify 
the  assured,  they  should  not  be 
permitted  to  retract  after  he  has 
acted  upon  their  position  as  an- 
nounced, and  incurred  expenses 
in  consequence  of  it.  Id, 

6.  If  a  company  intends  to  avail  it- 
self of  the  objection  that  pi-oofs 
wei-e  not  filed  in  time,  it  should  i*e- 
•fuse  to  receive  them  on  that 
ground,  or  at  least  promptly  notify 
the  assured  of  its  determination, 
otherwise  the  objection  will  be  i*e- 
gaiiled  as  waived.  Id, 

7.  One  of  the  plaintiffs  as  a  witne^ 
for  them  was  asked ;  "  So  far  as 
you  could  individually,  did  you  get 
those  proofs  of  loss  foi-warded  as 
soon  as  it  was  possible  for  you  to 
do  80  ? "  This  was  allowed  under 
objection  and  exception.  He 
answered :  "  I  did  all  in  my  power 
to  have  them  forwaixled  at  the 
earliest  possible  moment."  Held, 
competent ;  that  the  Question  caUc<i 
for  a  fact  within  the  knowledge  of 
the  witness.  Id, 
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INSURANCE  (LIFE). 

1.  Defendant  issued  a  ix)licy  of  in- 
surance, dated  Octol>er  12, 1872,  on 
the  life  of  M.,  >vliich  contained  a 
condition  to  the  effect  that  if  a 
note,  other  than  the  i-eg^ar  pi-e- 
mium  note,  bhoiijd  be  given  for  a 
portion  of  tho  premium,  and  if 
fiaid  note  should  not  l)e  paid 
*•  strictly  in  accordance  with  the 
provisions  thcroof"  the  policy 
would  immediately  l>ecome  void  ; 
alsL),  that  no  agent  of  thj  company 
except  Ms  president  or  seci*etary, 
could  waive  or  alter  "  any  contii- 
tion  of  thvj  policy  or  of  any  such 
note.**  The  insured,  aside  from  the 
regular  premium  note,  which  was 
for  §234,  gave  a  note  for  ^170,  for 
a  porti(m  of  the  premium  payable 
six  months  fmm  date,  which  stated 
for  what  it  was  given,  and  that  the 
policy  would  immediately  become 
void  if  the  note  was  not  paid 
at  maturity.  The  policy  was  pro- 
cured by  M.  threuifh  one  R.,  who 
was  ag-ont  for  several  insurance 
compaiies,  other  than  defendant. 
When  he  had  a  larg(M*  amount  of 
pi-oposcMl  insurance  than  hu  could 
place  in  his  own  companies  he  had 
occasionally  applied  to  defendant, 
through  its  general  agents  in  New 
York,  delivering  to  them  the  api)li- 
cation  and  i-eceiving  the  policy  and 
receipts  for  pi-cmiums.  R.  col- 
lected the  annual  premiums  on  such 
policies,  and  accounted  to  said 
general  agents.  ITie  policy  in 
question  was  obtained  in  this  man- 
ner. R.  wrete  on  the  margin  of 
the  application  his  name,  adding 
thereto  **  general  agent."  It  wjis 
not  claimed  that  he  was  general 
agent  of  the  defendant,  or  that  M. 
understood  him  so  to  be.  At  the 
time  the  two  notes  were  given  by 
M.,  he  delivered  toR.  another  note 
for  ^40,  payable  to  the  order  of 
R.,  with  collaterals,  which  note  R. 

{procured  to  be  discounted  ;  he  de- 
ivered  to  defendant  the  two  pre- 
mium notes,  but  retained  the  p;*©- 
ceeds  of  the  other  note.  No  further 

Saynient  of  pi*emium  was  made. 
[.  died  October  26,  1873.  In  an 
action  on  the  policy,  held,  that  R. 
was  not  the  agent  of  defendant, 
and  in  taking  the  third  note  did  not 
act  for  it ;  but  that  he  merely  oc- 
cupied as  to  it  the  position  of  an 


insurance  broker ;  that  the  deliv- 
ery of  said  thiixi  .note  did  not 
operate  as  a  payment ;  and,  the 
six  months'  note  not  having  been 
paid  when  it  was  due,  that  the 
policy  was  forfeited.  Mow  v.  Un. 
MuL  X.  Ilia.  Co.  32 

2.  The  policy  acknowledged  receipts 
of  the  payment  of  the  lii-st  pi'C- 
miuin.  boon  after  its  delivery 
M.  assigned  it  to  plaintiff,  who 
was  his  housekeeper,  in  conf?idera^ 
tion  of  her  services,  defendant  con- 
senting to  the  assignment,  "sub- 
ject to  all  the  provisions  and  condi- 
tions of  the  policy."  JIddt  that 
defendant  was  not  estopixxl  from 
denying  the  jmymcnl;  that  the 
acknowledgment  was  no  I  that  pay- 
ment was  made  in  cas^h,  and  the 
conditions  showed  that  payments 
might  and  were  conteni;)lated  to 
be  made  partly  in  notes ;  and, 
therefore, ,  that  plaintiff  ha<l  no 
right  to  rest  in  the  belit^f  that  the 
iii*st  premium  was  ]iaid  in  cash; 
also  that  by  the  assignment  plain- 
tUf  simply  took  the  place  of  M.  as 
owner  of  the  policy  and  took  it  sub- 
ject to  all  its  conditions.  Id. 

3.  There  was  no  communication 
between  plaintiff  and  defendant  in 
i-eference  to  the  policj  un'il  Octo- 
ber 9,  1873,  when  plaintiff  took 
the  policy  to  defendant's  agent  at 
Philadelphia,  and  i-eques.ed  him 
to  have  it  changed,  so  that  she 
could  pay  the  annual  premiums 
quarterly  instea<i  of  annually,  and 
at  Philadelphia  instead  of  New 
York.  Saiu  agent  foi-wai'ded  the 
I>olicy  to  defendant's  main  office  at 
Boston,  but  did  not  hear  fi-om  it 
until  about  November  tii-st.  Be- 
tween October  ninth  and  twenty- 
sixth,  plaintiff  called  at  the  office 
of  the  agent  sevei-al  times  to  pay 
the  premium  faUing  due  October 
twelfth.  The  agent  informed  her 
he  was  not  authorized  to  receive 
the  money,  but  would  sent!  for  re- 
newal i-eceipts,  and  that  she  would 
not  be  prejudiced  by  the  delay. 
She  said  nothing,  and  the  agent 
knew  nothing,  about  the  non-pay- 
ment of  the  six  months  note. 
About  November  first,  defendant 
i*eplied  to  the  agent's  letter,  advis- 
ing him  as  to  said  note  and  the 
forfeiture,  of  which  be  informed 
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plaintiff  the  next  time  be  saw  her. 
Neither  the  a^'-ent  nor  defonchint 
knew  of  the  sickness  of  M.  until 
after  his  death.  Htldy  that  there 
was  no  waiver  of  the  pi'evious 
forfeiture  by  the  delay  in  answer- 
ing" the  agent's  letter;  that,  at 
most,  it  could  only  excuse  the 
prompt  payment  of  the  second  an- 
nual pi*emium.  Id, 

4.  Also,  heldy  that  a  waiver  could  not 
be  inferred  from  the  mere  reten- 
tion of  the  six  months'  note.       Id, 

5.  A  witness, who  was  a  clerk  in  the 
office  of  R.,  in  Oiitober,  1872,  after 
he  had  te?iifie<l  that  ho  had  no  iKir- 
Bonal  knowledge  that  II.  procured 
the  discount  oi  the  third  note,  and 
did  not  know  whei-e  it  was  dis- 
counted;  Ihat  all  he  knew  was 
what  R.  told  him,  was  asked  if  he 
knew  what  R.  did  with  the  pro- 
ceeds of  th(!  note  and  the  collater- 
als ;  this  was  objected  to  and  ex- 
cluded.    Held,  no  error.  Id, 

6.  "Where  a  receiver  has  been  ap- 
pointed of  a  registered  policy  life 
insurance  company,  puinsuant  to 
the  act  of  18G9  (§  7,  chap.  902, 
Laws  of  ]»G'.l),  and  the  sui>erin- 
tendent  of  the  insurance  de^MU't- 
ment  hjis  sold  the  secuiities  de- 
posited with  hi  in  to  secui-e  such 
policies,  VL6  prescribed  by  said  act 

'(J  y)»  the  i-eceiver  is  entitled  to 
have  the  proceeds  immediately 
paid  over  to  him ;  the  superin- 
tendent h;i8  no  I'ight  to  retain  the 
fund  until  the  receiver  is  ixiady  to 
distribute  it.  In  re  Atty,-Qenl. 
V.  N.  Am,  L.  Ins.  Co,  152 

7.  The  State  is  simply  custodian  of 
the  securities,  and  when  converted 
under  the  pn) visions  of  the  act, 
the  receiver  becomes  the  rightful 
custodian  of  the  proceeds.        Id, 

'  8.  It  seetns,  that  the  bond  given  by 
the  receiver  as  required  by  said 
act  (J  7)  covei-8  a  misappropnation 
by  him  of  such  proceeds ;  but  if 
otherwise  this  will  not  affect  the 
explicit  language  of  the  act  re- 
quiiing  the  payment  to  him.     Id, 

9.  A  policy  of  insurance  upon  the 
life  of  B.,  plaintiff's  intestate,  was 
taken  out  and  delivcx'ed  to  defend- 


ant as  collateral  security  for  two 
pi*omissory  notes  against  B.  &  Co., 
amounting  to  Jgl4,G78.48.  These 
notes  the  court  found  wei-e  sub- 
sequently compi-omistnl  and  set- 
tled, defendant  receiving  from  one 
W.  $925  in  full  satisfaction,  and 
surrendering  the  noies,  which 
we:  e  delivei-ed  to  B.  &  Co.,  who 
desti-oyed  them.  W.  testilied  that 
he  purchased  the  notes  of  defend- 
ant, paying  his  own  money,  and 
afterward  dclivei-ed  them  to  B., 
on  i*eceivdng  the  amount  paid  and 
his  expenses.  B.  paid  the  first 
jn-emium  on  the  policy ;  defendant 
paid  those  accruing  thereafter.  In 
an  action  for  an  accounting,  ete., 
h^ld,  that  defendant  was  bound  by 
the  settlement,  and  plaintiff  Mviia 
entitled  to  the  proceeds  of  the  pol- 
icy, less  the  premium.^,  ]):ii(l  and  in- 
tei*est.    Babcock  v.  BomielL      244 

10.  By  the  terms  of  a  policy  of  life 
insurance,  issued  by  defendant, 
the  amount  of  in.^uranro  was  to  be 
paid  "  in  sixty  days  after  i-eceipt 
and  accej^tanro  of  pi'oofs  of  death 
of  the  insui'ed.'*  In  an  action  upon 
the  policy,  it  appeared  that  de- 
fendant had  blanks  for  such  pi*oofs, 
and  that  it  was  its  custom,  upon 
the  death  of  a  person  insured,  to 
send  these  blanks  to  his  ivpresen- 
tativc,  or  for  his  use  to  the  local 
agent ;  tliat  immediately  after  the 
death  of  ilie  insured  plaintiff  ap- 
plied to  the  local  ap-nt  for  blanl^ 
who  wi;pte  to  defendant,  inforimng 
it  of  the  death,  and  of  the  apjAa- 
tion,  and  requesting  it  to  furnish 
the  blanks.  A  similar  application 
was  also  made  by  plaintiff.  De- 
fendant declined,  on  the  ground 
that  the  i)olicy  was  null  and  void, 
and  that  it  refused  to  recognize 
any  claim  thcreundei*,  and  it  also 
directed  its  agent  not  to  give  the 
usual  certificate.  Hchly  that  the 
pi'oofs  called  for  must,  in  view  of 
defendant's  custom,  be  held  to  re- 
late to  proofs  according  to  its  in- 
structions, and  upon  blanks  to  be 
fimiished  by  it,  and  that  its  re- 
fusal to  furnish  them  was  a  waiver 
of  the  requirement.  G-txittau  v. 
Met,  L,  Ins,  Co.  281 

11.  The  complaint  allejsred  that  prop- 
er proofs  were  furnished  ;  on  the 
trial,  which  was  before  a  x'eferee. 
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he  gave  the  plaintiff  leave  to  amend 
the  complaint,  by  alleg-ing  a  wai- 
ver of  the  requirement  as  to  proofs. 
This  was  j^rantetl  upon  terms, 
among-  othei-fe,  that  plaintiff  should 
.  pay  costs,  which  were  accordingly 
paid,  aii<l  the  amendment  made. 
Heldy  that  it  was  within  the  power 
of  the  referee  to  allow  the  amend- 
ment, and,  if  othei'wise,  defend- 
ant, by  accepting  the  co.^ts,  wa^ 
precluded  fi  om  raising  the  objec- 
tion. Id, 

12.  In  the  application  for  the  policy, 
in  answer  to  the  question  as  to  the 
occupation  of  the  deceased,  the 
answer  wjus  **  soda-water  maker. ** 
In  the  **  medical  examiner*8  cer- 
tificate," which  was  required  to 
be  and  was  t^igned  by  the  appli- 
cant, and  contained  what  pur- 
ported to  be  transcripts  of  his  ans- 
wers to  the  medical  examiner,  in 
answer  to  a  question  as  to  the 
effect  of  the  occupation  upon  the 
risk,  the  answer  was,  "  is  out  of 
doors  most  of  the  time,  selling  soda- 
water  ;  in  my  opinion,  healthy 
occui)ation."  It  appeared  that  the 
insured  made  and  sold  soda-water. 
Helil^  that  the  answers  were  to  be 
taken  together,  and  stated  the 
facts  correctly.  Id, 

13.  The  medical  examiner  was  re- 

Suired  by  his  insti'uctiona  from 
efendant  to  give  the  answei-s  to 
the  questions  in  the  certificate  in 
hA  own  handwiiting,  and  not  to 
anow  any  pereon  to  dictate  any 
portion  of  them.  In  answer  to  a 
question  calling  fur  the  family 
history  "of  the  applicant,"  he 
stated  cori-ectly  the  cause  of  the 
death  of  a  si.ster.  At  the  time  the 
insui'ed  signed  his  name  to  the  cer- 
tificate, the  answer  had  not  been 
written  in  by  the  examiner;  he 
subsequently  filled  in  the  cause  of 
death  as  **  not  known  to  applicant." 
//e/i,  that  the  examiner  wafl  the 
agent  of  defendant  for  the  purpose 
of  i*epoi'ting  the  answers ;  that  it, 
not  the  insured,  was  resi-yonsible 
for  his  mistake  in  making  the 
entry;  and  that  the  mistake  did 
not  release  defendant  from  its  obli- 
gation. Id, 

14.  Also,  held,  that  it  was  competent 
to  prove  by  parol  the  actual  trans- 


action in  reply  to  defendant's  claim 
of  breach  of  warranty  and  fraud ; 
and  this  without  reforming  the 
contract  or  asking  for  equitable 
relief.  Id, 

15.  For  the  purpose  of  showing  the 
falsity  of  rejiresentations  of  the  in- 
sured as  to  the  cause  of  death  of 
his  mother,  defendant  called  a 
physician  who  testified  that  he  at- 
tended her  in  hei*  last  illness ;  it 
did  not  appear  that  he  ever  vitited 
or  saw  her  at  any  other  time  or  in 
any  other  than  a  professional  ca- 
pacity. The  witness  was  then 
asked  if  he  knew  or  was  able  to 
state  the  cause  of  her  death ;  if  he 
observed  the  symptoms  she  exhib- 
ited in  her  sickness ;  if  the  symp- 
toms wei-e  such  as  might  have  been 
discovered  by  observation  and 
physical  examination,  without  the 
aid  of  any  specific  statement  from 
the  patient,  or  without  their  being 
confidentially  disclosed  by  her,  op 
any  friend  or  attendant,  or  through 
any  private  examination ;  and  aBo 
if  the  statement  of  the  insurer  as 
to  the  cause  of  death  was  true. 
Held  (Earl,  J.,  dissenting),  that 
the  questions,  so  far  as  material, 
were  properly  excluded.  Id. 

16.  The  statute  prohibiting  a  physi- 
cian from  disclosing  any  informa- 
tion which  he  acquired  in  attending 
a  patient  in  a  professional  capacity, 
and  which  was  necessary  to  enable 
him  to  prescribe  (2  R.  S.,  406, 
6  73;  Code  .of  Civil  Procedure, 
9  834),  includes  information  re- 
ceivetl  through  the  sense  of  sight 
as  well  as  that  communicated 
through  the  ear.  It  needs  not  that 
an  examination  of  a  patient  should 
be  private  to  exclude  information 
so  cierived  ;  nor  is  it  requii"ed  that 
it  should  be  shown  in  tlite  first  in- 
stance by  formal  proof  that  the  in- 
foi'ination  was  necessary  to  enable 
the  physician  to  prescribe.        Id, 

17.  The  statute  includes  all  knowl- 
edge acquired  fi'om  the  patient 
himself,  from  the  statements  of 
others  surrounding  him,  and  from 
observation  of  his  a{>x>6&i>ance  and 
symptomsv  Id, 

18.  The  death  of  the  patient  does  not 
remove  the  pi-ohibition,  and  the 
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physician  cannot  testify  to  the 
cause  of  death  leai*ne<l  by  him 
while  attending  the  patient  in  a 
professional  capacity.  Id. 

19.  A  witness,  not  a  physician,  who 
saw  the  mother  of  the  insui-ed  in 
her  last  sickness,  was  asked  to 
state  his  conclusion  in  refei-ence  to 
the  character  of  her  disease.  This 
was  objected  to  and  excluded. 
Held,  no  error.  Id, 


INSURANCE  (MARINE.) 

The  difference  in  the  views  of  the 
courts  of  Eng-land,  from  those  of 
the  courts  of  this  State,  as  to  the 
meaning  of  the  words  **  theft "  and 
.  "  thieves  "  in  policies  of  insurance, 
pointed  out.  Spinetti  v.  Atlas 
JS.  ^.  Co.  71 


JUDGMENT 

1.  To  justify  an  appellate  couH  in 
rendering  final  j'udgrnent  against 
the  respondent  upon  reversal  of  a 
judgment,  it  is  not  sufficient  that 
it  is  improbable  that  the  defeated 
party  can  succeed  upon  a  new 
trial ;  it  must  appear  that  he  cer- 
tainly cannot.     Gfuemsey  v.  Miller. 

181 

2.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  191,  194), 
requiring  a  party,  on  appeal  from 
an  order  gi  anting  a  new  trial,  to 
stipulate  for  judgment  against  him 
m  cjis«  of  affirmance,  and  direct- 
ing this  court,  in  such  case,  to 
render  judgment  absolute  upon 
the  right  of  the  api>eliantfl ;  also 
authorizing  such  proceedings  in 
the  court  below  ujwn  the  remit- 
titur as  are  necessaiy  to  render 
the  judgment  effectual,  the  judg- 
ment must  bo  absolute  against  the 
appellant  upon  the  whole  matter 
and  right  in  controvei-sy  in  the 
action.    Hiacock  v.  Hams.       402 

8.  "Where,  therefoi-e,  an  order,  re- 
versing a  judgment  in  favor  of 
plaintiff  and  gi*anting  a  new  trial, 
IS  affirmed  on  appeal  to  this  court, 
and  judgment  absolute  ordered, 
in  an  action  wherein  the  answer 
sets  up  a  counter-claim,  defendant 
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is  entitled  to  such  judgment  upon 
the  remittitur  as  the  facts  alleged 
by  him  in  his  answer  entitle  him 
to.  Id. 

4.  In  an  action  to  recover  an  item 
allowed  plaintiffs  by  an  award,  the 
defendants  in  their  answer  alleged, 
among  other  things,  that  the  arbi- 
tratore  exceedetl  their  juiisdiction, 
that  the  awai-d  was  void  upon  its 
face,  and  that  it  was  corruptly  and 
fraudulently  made,  by  the  pro- 
curement of  the  plaintiffs,  and 
therefoi*e  void ;  also,  that  it  was 
invalid  for  other  i-easons  stated. 
The  relief  demanded  was  that  the 
award  be  adjudged  void,  that  the 
same  be  vacated  and  set  aside,  and 
the  submission  be  declared  to  be 
revoked,  and  that  the  complaint 
be  dismissed.  Plaintiffs  replied, 
denying  the  facts  stated  in  the 
counter-H^laim.  Plaintiffs  obtained 
judgment  sustaining  the  award, 
and  for  the  sum  claimed ;  this  was 
revei-sed  by  the  Genei^al  Term, 
and  new  trial  granted.  The  order 
of  Generjil  Terra  was  affirmed 
hei-e,  and  judgment  absolute  or- 
dered for  defendants.  Judgment 
of  affirmance  was  entered  on  the 
remittitur,  which  also  contained  a 
clause  adjudging  the  contract  of 
submission  to  arbiti'atoi's,  and  the 
award  to  be  void,  and  setting  aside 
the  same,  and  adjudging  all  acte 
and  proceedings  under  and  in 
pursuance  of  the  submiasion  and 
awai*d  to  be  void.  On  motion  to 
sti'ike  out  said  clause,  heldf  that 
the  ludgment  entei-ed  was  too 
broad ;  that  there  were  no  allega- 
tions in  the  pleadings  showing  the 
contract  of  submission  to  arbitra- 
tion to  be  void  ;  and  there  was  no 
authoiaty  for  adjudging  the  pro- 
ceedings and  acts  done  under  the 
submission  and  award  to  be  void  x 
but  that  defendants  were  entitled 
to  have  the  awartl  adjudged  void, 
and  all  subsequent  proceedings 
depending  solely  upon  it,  leaving 
the  submission  to  stand.  Id. 


JUDICIAL  SALES, 

A  judgment  ar.d  sale  in  partition 
only  concludes  contingent  interests 
of  persons  not  in  being,  when  the 
judgment  provides  for  and  pro- 
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tects  such  intei-esls,  by  substitut- 
ing the  fund  derived  from  the  sale 
of  the  land  in  ulace  of  it,  and  i)i*e- 
serving  the  innd  to  the  extent 
necessai'y  to  satisfy  such  intei-ests. 
Manarque  v.  Jkloiiarque.  320 


JURISDICTION. 

1.  The  jurisdiction  and  power  of  the 
courts  was  not  affected  by  the  pro- 
vision of  the  t/'ode  of  Pi'ocedure 
(§  428),  abolishing  the  writ  of  quo 
vxirranto  and  proceedings  by  in- 
foiination  in  the  natui-e  theixjof ; 
it  is  only  the  fonn  of  the  proceed- 
ing th at  was  done  away  wi  t  h .  The 
remedies  thei'elofoi'C  had  in  those 
forms  may  now  be  obtained  by 
civil  action.    FcopU  ex  rcL  v.  Hall. 

117 

2.  Afl  to  whether  the  jurisdiction  of 
the  courts  in  those  mattei-s  can  be 
affected  by  legislation,  qucBre,  Id. 

8.  The  provision  of  the  charter  of  the 
city  of  New  York  of  IS73  (}  6,' 
chap.  335,  Laws  of  1873;,  making 
the  boaitl  of  aldermen  **  the  judg-e 
of  the  election,  returns  and  quali- 
fications of  its  own  members,  sub- 
ject, however,  to  the  review  of  any 
court  of  competent  jui'isdiction," 
did  not  oust  the  courts  of  jurisdic- 
tion, OP  pi-event  them  from  origi- 
nating an  inquiry  aa  to  the  ncfht 
to  that  office.  (Cuubcu,  Ch.  J.,  dis- 
senting.) Id. 

4.  The  provision  simply  creates  a 
cumulative  juiHsdiction,  by  the 
exercise  of  which  the  board  is  for 
the  time  constituted  a  legal  body 
and  its  acts  are  made  authoiita- 
tive,  leaving  to  courts  of  compe- 
tent jurisdiction  the  right  to  in- 
quire in  behalf  of  the  people,  into 
the  right  of  any  jiei-son  who,  by 
action  of  the  board,  holds  a  place 
in  it.   (Church,  Ch.  J. ,  dissenting. ) 

Id. 

5.  The  distinction  between  the  occa- 
sions and  the  effect  of  the  use  of 
these  phrases  in  a  legislative 
enactment  conferring  power  upon 
the  councils  of  municipalities  or 
other  inferior  tribunals,  and  their 
use  in  the  Constitution  of  the 
United  States  (ai*t.  1,  {  5,  sub.  1), 


and  of  this  State  (art.  3,  i  10),  con- 
ferrirg  jKJwer  u^wn  the  himses  of 
the  Legislatui-e  pointed  out.      Id, 

6.  A  General  Term  of  the  Supreme 
Court  has  jwwer  to  amend  its 
i-ecoi-d,  after  an  appeal  to  this 
court,  by  inserting  in  an  order  of 
revei-sal  that  ita  decisions  was 
made  upon  questions  of  fact. 
Guernsey  v.  Miller.  181 

7.  As  an  action  of  trespass  qiuBre 
dausum  f  regit  is  local  in  its  char- 
acter, it  will  not  lie  in  this  State 
where  the  land  is  located  in  an- 
other State.  Am.  U/i.  Tel.  Co.  v. 
Middhion.  406 

8.  An  order  of  airest  was  isexied  in 
an  action  to  recover  damages  for 
wrengfully  and  maliciously  cutting 
down  and  carrying  away  certain 
telegi'aph  poles,  with  the  wires 
and  insulatoi's  attached  thei-eto* 
which  were  located  in  a  highway 
in  the  State  of  New  Jei-sey,  and 
foiTned  pai-t  of  a  continuous  tele- 
graph line  in  oiiei*ation  in  that 
State.  On  motion  to  vacate  the 
order  of  arrest,  held,  that  the 
order  was  not  pi»ojx?rly  granted ; 
that  as  the  jwles  were  i^xed  to 
the  soil  they  wei-e  part  of  the 
i-ealty,  and  the  cutting  down  of  the 
same  was  a  tresj^a^s,  the  damages 
for  which  could  only  be  i\?covei^ 
in  an  action  qtuBre  clatmum  f regit ; 
that  the  cutting  down  and  removal 
charged  was  one  continuous  trans- 
action, which  constituted  but  one 
cause  of  action,  which  could  not  be 
divided,  and  which  was  local ; 
also,  that  the  objection  as  to  juiis- 
diction  could  be  taken  on  such  a 
motion ;  as,  if  the  oixier  of  aiTesfc 
was  granted  N^nthout  authority, 
defendant  was  entitled  to  have  it 
vacated,  and  was  not  bound  to 
raise  the  question  by  ansM'er  op 
demurrer.  Id<, 

9.  Aa  to  whether  the  lapse  of  the 
thirty  days  limited  for  service  of 
summons,  after  the  issuing  of  an 
attachment,  ousts  the  coui't  of  ju- 
risdiction and  abates  the  action  or 
merely  avoids  the  attachment, 
qvasre.    Mqjarrieta  y.  Saenz.    547 

10.  A  plaintiff  after  having  obtained 
one  attachment  and  oixier  of  pub- 
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lication,  may  abandon  tliem  and 
take  out  a  new  attachment  and 
oixler,  pi-ovidcd  this  is  not  done  foi* 
the  purpose  of  vexation.  Id 

11.  It  does  not  affect  the  jurisdiction 
of  the  court  in  g'l-anling'  the  second 
attachment,  that  the  same  afilda- 
vit  was  u  ,cd  which  was  used  in 
obtaining  the  first.  Id* 

12.  It  seemjt,  that  it  is  proper  thus  to 
use  tho  ii'lidavit  a  second  time,  but 
if  not  it  is  a  mei*e  matter  of  prac- 
tice, a  di3p:iriui*e  from  which  by 
tho  court  does  not  deprive  it  of 
jurisdiction.  Id. 

13.  It  srnns,  also,  that  the  omission 
upon  the  f^ocontl  a;);>!icjition  to  com- 
ply wiih  thi.3rule(2j)  rcquirin''- lh.it 
the  aliidavit  upon  an  ex  parte  aj)- 
plication  nhall  stato  who'.her  a  pre- 
vious n;v)!i(!iitio:i  h:i3  boon  made, 
does  no."  a'li'ct  tho  jurisdiction  ;  it 
is  ani?i*Q  iri-ofularity,  and  if  not 
iv,''ai'ded  by  the  court  below  will 
not  be  i-egarded  hei«.  Id. 

When  jurisdiction  of  court 

of  aiiotlte.r  ^Statj  ir.'.7  be  prcsr.nrd. 

JSee  P.   P.   G.   Co.   v.  Whccloch. 

273 

General     Tenn   of  Supreme 

Court  lias  no  power  to  vicate  judg- 
ment as  to  costs,  which  has  been 
ajjinncd  ly  this  court,  at  least  when 
no  vcwf'xts  are  prcsente:f. 

See  is  heridan  v.  Andrews.   (Mem. ) 

648 


JURY. 

ClriUcnfje  of  juror  on  trial  of 

indict  jn". it  for  murder,  w?ien  proper!  j 
overruled,  and  ichcn  evidence  oj  con- 
fession competent. 

JSee  Bciloo  v.  Pcovle  4S1 

Cox  V.  People.  OJO 


LANDLORD  AND  TENANT. 

Lessee  of  railroad  liahJe  for 

injuries  resulting  from  d^ects  in 
road. 

See  Wasmer  v.  D.,  L.  and  W.  R. 
JL  Co,  212 


LEASE. 

1.  A  railroad  coi^poration,  organized 
under  the  genei*al  railroad  act,  has 
no  authority,  without  the  consent 
of  the  L(^gislature,  to  lease  its 
1'  )!id  to  an  individual ;  and  where 
it  has  so  done  it  is  responsible  to 
the  i>ul)li"j  for  the  manner  of  ope- 
rating- the  road;  as  to  the  public, 
tho.<e  operating  it  must  be  j'e;^ai*d- 
e<l  as  Agents  of  the  corporation. 
(FoLGKH,  J.,  di-sf^nting.)  Abbott 
V.  J.,  a.  and  K.  H.  H.  R.  Co.    27 

2.  The  clause  in  the  act  of  1S64  ({  2, 
chap.  5  )*J,  Laws  of  18  34),  requiring 
that  wlun-e  the  railroa;!  of  any  rail- 
road corpoi'ation  shall  be  leased  to 
any  other  raih'OjKl,  the  Ic-^see  shall 
perform  certain  nets  iloos  not  con- 
fer power  to  loa-e,  but  applies  only 
when  such  power  has  been  con- 
feri*ed.  Id. 

3.  Defendant  S.,  and  others,  who 
h-id  b.joii  appoint,  d  rej^Mvei-s  of 
the  V.  C.  R.  R.  Co.,  a  Vei-mont 
corporation,  by  the  Court  of  Chan- 
cery of  that  iSlate,  with  the  consent 
and  authority  of  saitl  court,  to- 
gether with  tho  V.  C.  R.  R.  Co., 
leased  of  th-  O.  &  L.  C.  R.  R. 
Co.,  a  New  Yo/k  coi'poralion,  its 
road,  rolling-sto.;k,  olc,  for  a  tei'm 
of  yeai-s ;  the  l(\-s  \'s  covenanting 
amou^  other  things  to  keep  the 
de:nised  proi).;rty  in  good  repair, 
aid  to  "asvame  all  oblr^ations ** 
of  th3  les-sor,  "eidier  by  statute 
or  a.  co:nnu)n-law,  asconunon  car- 
riers, warehousem*»n  or  other- 
wise." Undei"  this  lease  the  les- 
Boi-s  took  possession  of  and  ope- 
rated said  road.  Plaintiff  was  in 
the  employ  of  said  lessees  upon  the 
road,  and  while  engai^ed  in  loading 
a  car  was  injured  by  th^  fall  of  a 
ji -T-Ccr  belonging  to  and  furnished 
by  them  for  8U(!li  use,  but  which 
was  insuflident  for  that  purpose  ; 
S.  was  not  present  at  the  time,  and 
no  pci*sonal  negliirence  on  his  part 
was  claimed.  IIcLU  that  an  action 
to  I'ecover  dama'^js  was  maintain- 
able against  S.  alone ;  that  the  fact 
of  his  being  a  i*cceiver  did  not 
affect  his  liability,  as  he  was  not 
in  possession  of  the  I'oa*!  so  le«sod 
as  an  officer  of  any  court  or  by  its 
authority,  but  by  virtue  of  a  con- 
tract  simply   pennitted    by   the 
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court ;  that,  outside  of  the  State  of 
Vermont,  the  court  had  no  juris- 
diction, and  S.  could  do  no  act 
virtute  officii  in  this  State  ;  his  lia- 
bility was  that  of  an  individual, 
and  he  could  not  be  shielded  by 
a  description  of  his  othce,  or  u 
dcclarati(Hi  that  he  was  acting  in 
an  oflicial  charactei*.  Kaiii  v. 
/Smith.  458 

4.  It  seemSf  that  a  manufacturing 
coi-poration  may  temporarily  lca.se 
its  property  to  some  pei-son  who 
will  continue  and  can-y  on  its  busi- 
ness. Denike  v.  N.  Y,  and  JL  L. 
and  a  Co,  599 

5.  If,  however,  such  a  lease  is  un- 
lawful, it  does  not  give  a  portion 
of  the  stockholdei*s  a  standing  in 
a  court  of  equity  to  ask  for  a  dis- 
solution of  the  corporation.        Id. 

Lessee  of  railroad  liable  for 

injuries  resulting  from  defect  i7i  road. 

f^ee  Wdsmer  v.  D.  L.  and  W.  H. 
H.  Co.  212 

LIENS. 

See  Mechanics*  Liens. 
Mortgages. 


LIMITATION  OF  ACTIONS. 

1.  This  action,  which  was  to  have  it 
adjudged  that  lands  purchased  by 
defendant  as  accent,  but  the  deed 
of  which  he  took  in  his  own  name, 
were  held  in  trust,  was  commenced 
in  1867.  The  lands  were  conveyed 
to  defendant  in  1854 ;  his  mother, 
for  whom  he  acted  as  agent,  and 
with  w^hose  money  he  made  the 
purchase,  died  in  1866.  Defendant 
did  not  assume  to  own  the  prop- 
erty or  deny  her  light  thereto  until 
after  her  death ;  and  she  had  no 
knowledge  that  the  deed  had  been 
taken  in  his  name.  Hfdd,  that, 
until  the  happening  of  one  or  the 
other  of  these  events,  the  causae  of 
action  did  not  accnie  ;  and  that, 
therefore,  the  action  was  not 
barred  by  the  statute  of  limita- 
tions.   Reitz  V.  Ileitz.  538 

2.  Under  the  provisions  of  the  Code 
of  Procedure  (§  92,  sub.  2)  limit- 
ing the  time  for  bringing  an  action 


to  recover  a  penalty  to  three  years, 
where  an  action  is  brought  against 
a  trustee  of  a  manufactuiing  cor^ 
poration,  to  charge  him  with  debt 
becAuse  of  failui-e  of  the  coii)ora- 
tion  to  file  an  annual  report,  more 
than  three  years  after  Januaiy 
twentieth  of  the  year  when  the  al- 
leged failure  occurix^d,  the  action 
is  banned  ;  as  upon  that  day,  if  at 
all,  the  cause  of  action  accrued. 
Knox  V.  Baldwin.  610 

3.  An  action  a^nst  a  stockholder  to 
enfoi'ce  the  liability  imposed  w  hei-e 
all  the  capital  stock  has  not  l>een 
paid  in,  is  ban-ed  by  the  statute  of 
-  limitations  after  the  expiration  of 
six  years  from  the  time  the  liability 
was  incurred.  Id. 


MANDAMUS. 

Will  lie  to  require  hoard  of 

aldermen  of  Neio  York  city  to  allow 
ilejure  member  to  take  his  siat. 

See  McVeany  v.  The  Mayor,     185 


MANUFACTURING    CORPORA- 
TIONS. 

1.  The  statutory  liability  imposed 
ui>on  the  trustees  of  a  manufac- 
turing coi*poration  by  the  manu- 
facturing act  of  1848  (§  12,  chap. 
40,  Laws  of  1848),  for  a  failure  of 
the  corporation  to  make  and  file 
an  annuM  report  as  prescribed, 
does  not  attach  if  a  report  is  made 
and  filed,  in  tenns  comx^lying  with 
the  statute,  although  some  of  the 
material  i^epi-esentations  thei*cin 
ai*e  untrue.    BoTvnell  v.  Chnsyxfld, 

128 

2.  Nor  does  such  jienalty  attach 
when  the  stock  of  the  coi-poration 
has  been  issued  in  payment  for 
pi-operty  as  authorized  by  the 
amendatory  act  of  1853  (§  2,  chap. 
333,  Laws  of  1853).  and  this  fact 
is  not  stated  in  the  report  as  i-e- 
quired  by  said  act.  (Folgbr  and 
Earl,  JJ.,  dissenting.)  Id. 

3.  It  seems,  that  where  the  require- 
ment of  said  act  of  1853  is  not 
ol)eyed,  the  report  made  is  false 
and  subjects  the  persons  making 
it  to  the  penalty  imposed  by  the 
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•  original  act  (§  15),  for  the  making 
of  a  false  i-eport.  (Danporth,  J.; 
Chdrcu,  Ch.  J.  and  Millrr,  J., 
concun'ing.)  Id. 

4,  A  report  made  and  filed  by  a 
manufacturing'  corporation,  stated 
that  the  **  capital  stc^ck  has  been 
l)aid  up  in  full."  //e/d,  that  this 
was  equivalent  to  a  statement  that 
all  the  capital  had  been  paid  in, 
and  80  was  a  compliance  with 
said  provision  of  the  act  of  1848 
(§  12),  that  the  rejwrt  *  shall  state 
*  *  *  the  i^TOportion  actually 
paid  in  "  of  the  capital.  Id, 

5.  The  verification  to  the  report  was 
as  follows  :  **  Sworn  to  before  me 
this  13th  day  of  January,  1870, 
Charles  W.  Anderson,  notary  pub- 
lic. New  York  county."  The  I'e- 
port  was  signed  by  the  president 
of  the  coi-poration  and  was  actually 
verified  by  him  befoi*e  a  proper 
officer.  Held,  that  the  verification 
Wiis  suflficient.  Id. 

6  The  corporation  was  adjudged  a 
bankrupt  in  November,  1870,  and 
on  January  3,  1871,  its  entire  prop- 
erty passed  into  the  hands  of  an 
assignee  in  bankruptcy.  HehU 
that  no  report  subsequent  to  that 
of  January,  1870,  was  necessary. 

Id, 

7.  Defendant's  assignors  sold  to  the 
A.  B.  W.  Company,  a  manufactur- 
ing corporation  organized  under 
the  general  act  of  1848  (chap.  40, 
Laws  of  1848),  certain  machinery 
on  credit,  the  corporation  giving 
its  notes  for  the  purchase-price  se- 
cured by  chattel  mortgages  upon 
the  machinery.  Each  mortgage 
pi-ovided  that  the  mortgagees 
might  demand  possession  at  any 
time,  and  that  until  such  demand 
the  possession  of  the  mortgagor 
should  be  "deeme<i  the  possession 
of  an  agent  or  servant,  for  the 
sole  benefit  and  advantage  of  his 
principal,"  the  mortgagees.  The 
sale  was  prior  to  the  amendment 
of  said  act  (chap.  481,  Laws  of 
1871),  authorizing  such  corpora- 
tions to  mortgage  their  personal 
pi-operty  on  consent  of  stock- 
nolaei"s.  Defendant  took  posses- 
sion of  the  property.  PlaintifF 
claimed  title  thereto  under  a  levy 


and  sale  on  execution  against  the 
corporation.  Held,  that  although 
the  form  of  the  security  adopted 
was  prohibited  by  the  said  act 
(j  2),  this  did  not  destroy  the 
equituble  rights  of  the  vendors  to 
hold  the  pro^ierty  as  against  any 
one  except  bona  fide  purchasei-s, 
until  the  pui-chase-money  was 
paid ;  that  the  transaction  was  in 
eflTect  a  sale  upon  condition  of  pay- 
ment of  the  pui'chase-price  as 
specified,  when  the  entire  owner- 
ship was  to  be  transfeii'ed,  up  to 
which  time  it  was  the  intention 
that  the  vendoi*s  should  hold  the 
title  and  possession  ;  and  the  cor- 
poi'ation  received  the  pi-operty 
cum  anere;  that  the  nghts  of  the 
vendoi-s  were  not  dependent  en- 
tirely upon  the  act  of  the  corpora^ 
tions  in  ci*eating  a  lien,  but  ai*ose 
out  of  the  transfer,  and  ai-e  secured 
by  the  rule  protecting  the  equit- 
able liens  of  vendora ;  and  there- 
fore, that  as  between  the  parties, 
defendant  was  entitled  to  the  proj)- 
erty.     Coman  v.  Ldkey,  345 

8.  But,  heldt  that  a  mortgage  upon 
said  property  given  by  said  cor- 
poration to  secure  an  antecedent 
debt  was  void.  Id, 

9.  A  portion  of  the  stockholders  of  a 
manufacturing  corporation  cannot 
maintain  an  action  to  dissolve  it; 
nor  have  they,  in  the  absence  of 
proof  of  frau(f,  mismanagement  or 
wrong-doing  on  the  part  of  its 
directora,  an  absolute  right  to  have 
a  receiver  of  its  property  appoint- 
ed ;  and  this,  although  the  corpor- 
ation be  utterly  insolvent ;  it  is  at 
least  discretionary  with  the  court. 
Denike  v.  i^.  Y.  and  i2.  L.  and  (7. 
Co.  599 

10.  It  seeins,  that  a  manufacturing 
corpoi'ation  may  temporarily  lease 
its  property  to  some  pei*8on  who 
will  continue  and  carry  on  its  busi- 
ness. Id. 

11.  If,  however,  such  a  lease  is  un- 
lawful, it  does  not  give  a  portion 
of  the  stockholders  a  standing  in  a 
court  of  equity  to  ask  for  a  disso- 
lution of  the  corporation.  Id. 

13.  In  an  action  brought  b^  stock- 
holders of  a  manumctniing  cor- 
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all  the  interest  in  the  lands  which 
£.  and  J.  had  the  nght  to  convey 
.  at  tlfe  time  it  was  executed ;  that 
£.  then  owned  the  fee,  subject  to 
the  life  estate  of  her  husband, 
which  passed  under  the  trust  deed 
to  N.  ;  that  the  trust  was  valid 
and  was  not  extinguished  by  the 
conveyance  by  N.,  as  that  convey- 
ance was  void  ;  but  upon  his  death 
it  vested  under  the  statute  in  the 
Supreme  Court  (1  R.  S.,  728,  J§ 
55,  03,  05) ;  and  that  such  con- 
veyance wjia  not  validated  by  the 
order  of  the  S^ipi'eme  Coui't. 
Douglas  v.  Oruger.  15 

2.  The  mortgag-B  contained  no  cov- 
enant of  title  or  repi'esentation  that 
£.  owned  the  absolute  fee.  Heldy 
that  she  w.'us  not  estopj)e<l  thereby 
from  showing"  precisely  what  her 
intei'est  in  the  land  was.  Id. 

3.  It  seemSf  that  she  could  not  be 
estopped  from  asserting  that  her 
raortga«re,  so  far  as  it  could  effect 
her  trust  interest,  was  in  contra- 
vention of  the  statute.  Id. 

4.  B.  purchased  certain  lands  sub- 
ject to  a  mortg-apre  of  ^,000,  he 
executed  a  second  mortgage  there- 
on of  Jjv4,000,  and  then  conveyed 
to  D.,  who  conveyed  \he  lands  in 
three  pai-ccls,  called  parcels  A.,  B. 
and  C,  to  different  grantees,  A. 
and  B.  free  from  incumbi'ances, 
C.  subject  to  the  two  mortgages. 
Subsequently  the  grantee  of  par- 
cel A.,  conveyed  it,  subject  to  its 
liability  for  both  mortgages,  its 
proportion  was  fixed  by  contract 
at  5^1,584.  The  mortgage  of  ;N,000 
was  foreclosed,  and  the  owner  of 
parcel  A.  pi^ocuretl  a  discharge  of 
it  from  the  mortgage  upon  pay- 
ment of  the  proportion  thereof,  so 
charged  upon  it,  and  pareels  B. 
and  C.  were  bid  off  by  8.  A  sub- 
sequent owner  of  parcel  A.  paid 
interest  on  its  proportion  of  the 
$3,000  mortgage,  and  H.  pur- 
chased it,  taking  the  promise  of 
his  grantor  to  protect  it  from  that 
mortgage.  In  an  action  to  fore- 
close that  mortgage,  Tieid^  that 
imder  the  original  deeds  of  the 
three  paixjeLs  the  equities  between 
the  grantees  would  be  to  charge 
parcel  C.  primarily  with  the  pay- 
ment of  both  mortgages,  but  that 


by  the  subsequent  grant  of  parcel 

A.»  subject  to  its  pi'oportionate 
share  of  the  liability,  and  the  acts 
of  the  vai'ious  ownei*s,  it  was  to  be 
assumed  that  the  equities  l)ecame 
changed,  and  that  })aivel  A.,  was 
upon  censideration  satisfactory  to 
the  ownei-s,  made  chargeable  with 
a  i)ortion  of  the  mortgage ;  that  it 
should  be  retjuiit^d  to  pay  its  pro- 
portion as  fixed,  and  pait!els  B. 
an<l  (;.  should  pay  the  i-emahider. 
Zabrl»kie  v.  /SalUr.  555 

5.  By  the  referee's  deed  to  S.,  of  par- 
cels B.  and  C,  the  conveyance  was 
subject  to  the  $3,000  mortgage, 
there  wa**  a  conflict  in  the  evidence 
as  to  whether  it  was  so  put  jm  and 
offered  for  sale,  and  it  was  denied 
that  there  wjus  any  oinler  of  the 
court  authorizing  the  insertion  of 
such  a  clause  in  the  deed.  Heldy 
that  said  clause  was  not  conclusive 
of  an  attempt  to  chai-ge  those  pai*- 
cels  exclusively  with  tliis  mort- 
gage, and  fi-om  the  fact  that  the 
owner  of  parcel  A.,  applied  for  and 
obtained  a  discbarge  fi-om  the 
$4,000  mortgrge  only,  the  inference 
was  that  the  mortgage  of  $3,000 
still  remained  upon  the  whole 
property.  Id. 

6.  S.  claimed,  that  having  purehased 
on  foi-eclosure  sale  of  the  $4,000 
mortgage,  she  was  to  be  reganled 
as  taking  title  at  the  date  of  that 
mortgage,  and  that  she  was  entitled 
to  priority  in  equity  over  pai*cel 
A.  Held,  untenable ;  that  the 
owner  of  said  pareel  having  pro- 
cured a  discharge,  upon  payment 
of  lis  proix)rtion  of  the  mortgage, 
occupied  at  least  a  position  of 
equality  with  S.  Id, 

7.  In  an  action  brought  by  stock- 
holders of  a  manufacturing  corjx)- 
ration  among  other  things  to  set 
aside  a  mortgage  executed  by  it 
upon  its  land  and  property,  the 
complaint  alleged  that  the  written 
assent  of  two-thirds  of  the  stock- 
holders was  not  first  obtained  and 
filed  as  requii-e<l  by  the  statute 
(chap.  517,  Laws  of  1867,  as 
amended  by  chap.  481,  Laws  of 
1871),  and  that  it  was  not  given 
for  a  valid  debt  of  the  company. 
These  aUegations  were  denied  by 
the  answer.     The  referee  found 
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thai  tbe  mortgafpe  "was  given  and 
taken  in  good  faith,  and  that  the 
company  received  in  cash  the 
wholQ  amount  secured.  Judg- 
ment of  f  orecloui-e  had  been  ob- 
tained upon  the  mortgage,  lliere 
was  no  proof  and  no  hudingy  or  re- 

2uest  to  find,  as  to  the  assent. 
^  leldt  that  it  was  to  be  pi'eeumed, 
in  the  absence  of  proof,  that  the  re- 
quired assent  was  obtained  and 
med ;  also  that  it  was  for  the  plain- 
tiff to  prove  that  the  mortgage  was 
neither  given  to  secure  a  debt  of  the 
company,  nor  that  the  money  ob- 
tained was  used  to  pay  debts ;  that 
the  judgment  of  foreclosure,  unless 
impeached,  was  conclusive  against 
the  corporation  and  its  stockholders 
as  to  the  validity  of  the  moi-tgage, 
and  the  burden  of  impeaching  it 
was  upon  plaintiffs.  Denike  v.  N, 
T.  and  B.  L.  and  C.  Co.  699 

When  the  vendor  of  property 

Bold  to  a  inanvfacturing  corporation 
inay  maintain  lien,  aithojtgh  inort- 
gage  given  to  demure  jmrchase  price 
Devoid, 

See  Coman  v.  LaJcey.  845 

See  FoRBCLosuRx. 


MOTIONS  AND  ORDERS. 

1.  After  plaintiff  had  been  partially 
examined  as  a  witness  on  trial  be- 
fore a  referee,  the  hearing  was 
adjourned,  and  was  set  down  for 
two  successive  days.  The  referee 
upon  the  first  day  informed  the 
attorney  for  the  parties  that  the 
case  would  not  be  prof*eded  with 
that  day,  but  would  be  the  next. 
He  was  advised  by  defendant's  at- 
torney that  he  could  not  attend  the 
next  day ;  he  did  not  appear,  and 
the  case  was  proceeded  with  on  the 
second  day.  Several  witnesses 
being  examined  for  plaintiff  with- 
out any  one  appearing  for  defend- 
ant. A  motion  was  made  on  be- 
half of  defendants  at  Special  Term 
to  strike  out  the  e\'idence  so  given, 
which  was  denied.  A  similar 
motion  was  thereafter  made  before 
the  referee  upon  a  subsequent 
hearing.  Hdd,  that  the  motion 
was  properly  denied.  Ckmins  v. 
Hetfield.  261 

2.  Also,  hdd,  that  the  claim  of  a  mis- 
trial because  of  the  proceeding  of 

SicKBLs— Vol.  XXXV. 


the  referee  without  an  adjourn* 
ment  was  a  question  of  irregularity 
^  disposed  of  on  the  motion,  and  not 
reviewable  on  appeal  from  the 
judgment  Id. 

3.  Also,  liddLy  that  an  order  of  Special 
Term  denying  a  motion  to  set  aside 
the  referee's  report  and  the  judg- 
ment thereon,  and  to  vacate  the 
order  of  reference  because  of  ir- 
regularity in  the  proceedings  be- 
fore the  refei-ee,  was  not  i^view- 
able  here;  that  it  was  a  matter 
addressed  to  the  discretion  of  that 
court.  Jd^ 

4.  "Where  feigned  issues  in  an  action 
are  tried  by  a  jury,  and  the  judge 
presiding  at  the  trial  neither  enter- 
tains a  motion  for  a  new  trial  nor 
directs  exceptions  taken  at  the 
trial  to  be  heard  at  the  General 
Term,  a  motion  for  a  new  trial  can 
only  be  made  under  the  Code  of 
Civil  Procedure  (§  1003)  at  the 
Special  Term,  where  the  motion 
for  final  judgment  is  made,  and 
befora  such  judgment.  Cfhapin 
V.  Thompson.  376 

5.  The  provision  of  said  Code  (( 
1005)  providing  for  a  motion  for  a 
new  trial  after  judgment,  haa  ref- 
erence to  a  new  trial  of  the  action 
itself,  not  to  a  new  trial  upon  the 
feigned  issues  which  may  have 
been  awarded  therein.  Id* 

6.  The  caption  of  an  order  for  the 
service  of  summons  by  publication 
was  "At  a  Special  Term  of  the 
Supreme  Court,  ♦  *  •  held 
at  chambers;"  and  there  was  a 
direction  to  enter  it.  It  did  not 
appear  that  it  was  entered  as  a 
court  order;  it  was  in  fact  made 
jjy  the  jud|^  whose  name  appeared 
in  the  caption,  out  of  court,  in  his  ' 
private  chambers;  it  was  signed 
with  his  initials  and  those  of  hifl 
office ;  and  in  the  body  thereof  it 
purported  to  be  •  made  by  the 
Judge  The  General  Term  held 
that  the  caption  and  the  dii'ection 
to  enter  were  not  conclumve,  and 
that  the  order  was  good  as  a  cham- 
ber order  of  the  judge.  Hdd^ 
that  as  the  question  was  purely 
one  of  form,  this  court  would  not 
differ  with  the  court  below  on  so 
technical  a  point  of  practice.  Or- 
der, therefore,  affirmed.  Phinney 
V.  BroaeheU.  544 

91 
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7*  An  order  of  service  oi  wacamattB 

by  publication^  had  the  caption  of 
a  Special  Term  order,  and  there 
"waa  a  direction  upon  it  to  enter ; 
tt  was»  in  fact,  maide  by  a  judfe 
at  his  chambers.  Heldy  that  the 
court  had  the  power  to  allow  the 
order  to  bs  amended  af'er  it  had 
been  acted  uix)n,  by  Btriking  out 
the  caption  and  the  direction  to 
enter,  and  that  its  order  allowingr 
Buoh  amendment  was  not  appeal- 
able.   Mqiaarieta  v.  Sa^m*      653 


MUNICIPAL  CORPORATIONS. 

!•  A  municliiAl  coi^poi-ation*  whose 
disbui-sing'  ofiicer  has  once  made 
payment  of  tho  compensation  given 
by  law  to  an  ofiice,  to  one  actually 
in  the  office,  discharging  its  du- 
ties, with  color  of  title,  and  with 
his  right  thei-eto  not  determined 
against  him  by  a  competent  ti'i- 
Dunal,  is  protected  from  a  second 
payment.    Mc  Veany  v»  Mayor^  etc, 

185 

2*  The  rule  is  the  same  whether  the 
compensation  is  by  fixed  fees,  pay- 
able from  the  municipal  tj-easury 
for  the  specific  eervice  renderea, 
or  by  an  annual  salary  payable  at 
recurrins*  periods;  so,  also,  it  is 
immaterial  whether  the  office  is 
held  by  appointment  or  by  elec- 
tion. Id, 

8.  But  when  there  has  been  such  an 
adjudication,  any  amount  of  com- 
pensation for  services  rendered, 
not  paid  to  the  intruder  in  the 
office,  is  due  and  pavable  to  the 
one  fuijudged  to  be  the  officer  de 
iure,  and  may  be  recoxered  by  the 
latter  of  the  municipality.  Id. 

4,  Bo,  also,  where,  after  an  adjudica- 
tion against  the  one  in  the  office, 
and  after  notice  thereof  to  the  dis- 
bursing officer  of  the  municipality, 
the  intruder  still  continues  to  per- 
form the  duties  of  the  office,  the 
rendition  of  the  ser\'ice8  is  in  behalf 
of  the  one  entitled  to  the  office^  the 
compensation  accruing  thei*efor  be- 
longs to  him,  and  he  may  maintain 
an  action  against  the  municipality 
to  recover  the  same,  aJthougn  the 
disbursing  officer  has  paid  it  to  the 
iutruder.  Id. 


6.  Itseenutt  that  where  the  compen* 
sation  is  by  fees  paid  for  each  pai*- 
ticular  official  act,  not  by  the 
municipality,  but  by  the  individ- 
ual for  whose  benefit  the  8er\'ice  is 
rendered,  the  corporation  is  not 
liable  in  any  event.  Id* 

6.  In  an  action  under  the  general 
manufactuiing  act  <$  12,  chap.  40, 
Laws  of  1848)  against  a  trustee  of 
a  manufacturing  corporation,  to 
chai'g^  him  with  a  debt  of  the  coi*- 
poration,  because  of  its  failure  to 
make  and  file  an  annual  repiirt, 
the  liability  does  not  depend  upon 
the  fact  that  defendant  was  a  ti-us- 
tee  when  the  debt  was  incnri'ed, 
but  upon  his  having  been  a  trustee 
when  the  default  in  filing  the  report 
occun-ed.    Bruce  v.  PSut.        379 

7.  Where,  thei-efoi-e,  a  trustee  re- 
signed after  the  incumng  of  the 
debt  in  question,  but  before  the 
default  complained  of,  held,  that 
he  was  not  liable ;  also,  that  it  was 
not  necessary  for  him  to  give  notice 
to  the  public,  or  the  plaintiffs  or 
any  persons  other  than  his  associ-  4 
ales,  of  his  intention  to  reaign,  or 

of  his  resignation.  Id, 

8.  "Where  it  api>eared  that  in  Decem- 
ber, 1874,  the  entire  pi-operty  of 
such  a  corporation  was  sold  under 
execution ;  that  before  Januaiy  1, 
1875,  every  pei'son  interested  in  it 
as  a  cor^Mirator  had  abandoned  it ; 
that  it  was  carrying  on  no  business, 
had  no  means  of  procui-ing  money, 
and  intended  to  do  no  fui-ther  act 
in  pui-suance  of  the  object  of  its 
incoi*poi*ation ;  keldf  that  the  stat- 
ute did  not  require  the  filing  of  a 
report  for  the  year  1875 ;  that  for 
every  practical  puiTx>se  the  coi*- 
poration  might  be  deemed  to  have 
been  dissolved ;  and  so,  that  its  ob- 
ligation to  file  a  rejxjrt  had  ceased 
before  the  arrival  of  the  time  when 
the  report  was  required.  Id. 

9.  The  authorities  upon  the  question 
as  to  when,  so  far  as  the  hability 
of  trustees  and  stockholders  of  a 
corporation  is  concerned,  it  mav 
be  deemed  to  be  dissolved  collated. 

Id. 
See  Buffalo  (Citt  of). 
New  York  (City  of). 

BOOHBBTBB  (CiTY  0f)« 
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MURDER. 

1.  The  specification  in  the  act  of  .1876 
(chap.  3J3,  Laws  of  1876),  of  the 
cases  which  shall  be  deemed  mur- 
der in  the  tii'st  degree,  does  not 
nece^^'^nly  re<iuire  a  change  in  the 
form  of  an  iucUctment ;  and  a  con- 
viction under  a  common-law  indict- 
ment, of  murder  in  the  first  degree, 
18  pro|>er  where  the  offence  proved 
is  braught  within  either  of  the 
statutory  deiinitiona,  Oox  v.  i%o- 
pli.  500 

%  Un  ler  the  provision  of  said  act, 
which  (Icclai'es  the  killing  of  a 
human  b-^ing.  "  when  perpetrated 
by  a  per.sou  engaged  in  the  com- 
mission  of  a  felony,"  to  be  murder 
in  the  first  degi*ee,  an  intent  to  kill 
is  not  aneces.^ary  ingredient  of  the 
crime ;  the  killing' if  done  by  the 
accused  while  engaged  in  the  com- 
mig^ni  of  a  felony,  constitutes  the 
offence  although  casual  and  unin- 
tentional. Id. 

8.  It  IS  not  necessary*  therefore,  to 
aver  an  intent  to  kill,  in  an  indict- 
ment charging  th-^  killing  to  have 
been  done  while  the  accused  was 
eni^aged  in  the  commission  ot  a 
felony.  Id, 

4.  An  indictment  is  good  in  form 
which  describes  the  offence  in  the 
language  of  said  pi^ovision.       Id, 

5,  It  JWff;a*.  that  the  technical  words 
••malice  afoi-e thought,"  essential 
in  an  indictment  for  mui*der  at 
common-law,  ai'e  not  necessary  in 
an  indictment  ft^amad  undor  either 
of  the  specifications  contained  in 
said  act  of  187(5.  Id, 

6  Some  of  the  counts  of  the  indict- 
ment charged  that,  while  engaged 
in  the  commission  of  the  crime  of 
gi*and  larceny,  the  prisoner  as- 
8aulte<l  the  clecease<L  and  "in  some 
way  and  manner,  and  by  the  use 
of  HcHiie  means  p^nd  instruments  to 
the  jury  unknown."  killed  her. 
Jfdd",  that  a  (!OTivicfion  under  these 
c{)imt«  was  ]>rni>ftr.  where  the  evi- 
dence showed,  and  the  jury  found, 
that  the  diH;eased  died  from  fright, 
superinduceii  by  the  violence  of 
the  prisoner ;  that  it  was  not  ne&- 
essary  to  show  that  the  actual  per- 


sonal voilence  was  the  sole  jmd« 
immediate  cause  of  the  death,  nor 
was  it  neuesisary  to  allege  in  the 
indictment,  that  the  deaili  was  by 
flight  occasioned  by  the  acts  of 
violence.  Id. 

7.  After  the  Jury  had  been  charged, 
that  if  they  believed  that  the  de- 
ceased died  fixim  fright,  and  not 
from  any  violence  of  the  prisoner, 
they  might  acquit;  his  a)unsel  i*e- 
quested  the  coui*t  to  chai'ge,  **  that 
ue  possibility  of  death  by  natm-al 
causes  must  be  excluded  by  the 
circumstances  of  murder  in  the 
firat  degree."^  The  coui't  refused 
to  charge  other  thmi  it  had  cha)'ged« 
Held,  no  erivr ;  that  the  possibility 
of  death  from  any  cause  other  thaa 
the  act  of  the  pinsoner  would  not 
I'equii^  an  acquital,  if  the  evidence 
satisfied  them  beyond  a  i-easonabla 
doubt,  that  such  act  did  cause  the 
death,  or  pniduced  tho  flight 
which  caused  it.  Id. 

Challenge  of  jurors  on  triai 

of  an  indUfment  for  murder  when 
properly  overruled,  and  tohen  evidence 
of  confeaMon  compet4!nt, 

JSee  Balbo  v.  I^oople,  484 

Cox  V.  People.  600 


NATIONAL  BANKS. 

Liability    of,     for    special 

deposits. 
See  Pattison  v.  /S^.  N.  Batik, 


82 


NE  EXEAT. 


1 .  As  to  whether  the  writ  of  ne  exeat 
was  abolished  by  the  Co<le  of  Pro- 
cedure, guasre,    Collins  v.  Collins. 

24 

2.  Ruch  a  writ  was  issued  heiM^in  in 
Mnvch,  1800.  A  motion  wns  made 
in  May,  on  the  part  of  defendant, 
to  vacate  the  writ  and  the  onier 
for  its  i.ssu<»,  or  to  rcdiice  the 
amount  of  bail,  and  that  a  sum 
deposited  with  the  sheriff  be  re- 
stored, and  for  general  relief. 
The  motion  appears  to  have  been 
founded  on  the  merits  j  it  did  not 
appear  in  the  notice  of  moti(m,  or 
ia  any  of  the  papers,  that  the 
ground  of  want  of  power   was 
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7*  An  order  of  eervice  oi  mxromoDB 
by  publicatioQ,  had  the  caption  of 
a  Special  Term  order,  and  then) 
was  a  direction  upon  it  to  enter ; 
tt  was,  in  fact,  made  by  a  judge 
at  his  chambers.  Hdd,  that  the 
court  had  the  power  to  allow  the 
order  to  be  amended  af  er  it  had 
been  acted  upon,  by  striking  out 
the  caption  and  the  direction  to 
enter,  and  that  its  order  allowingc 
Buch  amendment  was  not  appeal- 
able.   Mo^wrrieta  v.  Stum.      553 


MUNICIPAL  OORPORATIONa 

!•  A  municipal  coi'Doiution,  whose 
disbui'sing-  ofiiccr  nas  once  made 
payment  of  the  compensation  given 
by  law  to  an  ofiiv:e,  to  one  actually 
in  the  office,  discharging  its  du- 
ties, with  color  of  title*  and  with 
his  right  thereto  not  determined 
against  him  by  a  competent  ti*i- 
bunal,  is  protected  from  a  second 
payment.    Mc  Veany  v*  Maycr^  etc. 

185 

2.  The  rule  is  the  same  whether  the 
compensation  is  by  fixed  fees,  pay- 
able from  the'  municipal  treasury 
for  the  specific  eervice  rendered, 
or  by  an  annual  salary  payable  at 
recurring  periods ;  so,  also,  it  is 
immatenaf  whether  the  office  is 
held  by  appointment  or  by  elec- 
tion. Id, 

8.  But  when  there  has  been  such  an 
adjudication,  any  amount  of  com- 
pensation for  services  rendered, 
not  paid  to  the  intruder  in  the 
office,  is  due  and  payable  to  the 
one  aiyudged  to  be  the  officer  de 
jure,  and  may  be  recoxered  by  the 
latter  of  the  municipality.  Id. 

4.  8o,  also,  where,  after  an  adjudica- 
tion against  the  one  in  the  office, 
Itnd  after  notice  thereof  to  the  dis- 
bursing officer  of  the  municipality, 
the  intruder  still  continues  to  per- 
form the  duties  of  the  office,  the 
rendition  of  the  services  is  in  behalf 
of  the  one  entitled  to  the  office^  the 
compensation  accruing  thei'efor  be- 
longs to  him,  and  he  may  maintain 
an  action  against  the  municipality 
to  recover  the  same,  althougn  the 
disburedng  officer  has  paid  it  to  the 
intruder.  Id* 


6*  It  seenut,  that  where  the  compen- 
sation is  by  fees  paid  for  each  par- 
ticular official  act,  not  by  the 
municipality,  but  by  the  individ- 
ual for  whose  benefit  the  Ber\'ice  is 
rendered,  the  corporation  is  not 
liable  in  any  event.  Id, 

6.  In  an  action  under  the  general 
manufacturing  act  <}  12,  chap.  40, 
Laws  of  184S)  against  a  ti-iistee  of 
a  manufacturing  corporation,  to 
charge  him  with  a  debt  of  the  cor- 
poi*ation,  because  of  its  failure  to 
make  and  file  an  annual  repitrt, 
the  liability  does  not  depend  upon 
the  fact  that  defendant  was  a  tinis- 
tee  when  the  debt  was  incurred, 
but  upon  his  having  been  a  trustee 
when  the  default  in  filing  the  report 
occun-ed.    Bruce  v.  Piatt.       379 

7.  Where,  thei-efoi-e,  a  trustee  re- 
signed after  tlie  incumng"  of  the 
debt  in  question,  but  bct'oi-e  the 
default  compliiined  of,  held,  that 
he  was  not  liable  ;  also,  that  it  was 
not  necessary  for  him  to  give  notice 
Xo  the  public,  or  the  plaintifis  or 
any  persons  other  than  his  associ- 
ates, of  his  intention  to  i*esign«  or 
of  his  resignation.  /d. 

8.  Where  it  apiieai*ed  that  in  Decem- 
ber, 1874,  the  entii-e  property  of 
such  a  coiporation  was  sold  under 
execution ;  th'at  beft>re  Januai-y  1, 
1875,  eveiy  pei-son  interested  in  it 
as  a  cor^x)rator  had  abandoned  it ; 
that  it  was  canning  on  no  business, 
ha<l  no  means  of  pi-ocuring  money, 
and  intended  to  do  no  furiher  act 
in  pui-suance  of  the  object  of  its 
incorporation ;  keldf  that  the  stat- 
ute did  not  require  the  filing  of  a 
report  for  the  year  1875 ;  that  for 
every  practical  pui-pose  the  coi*- 
poration  might  be  deemed  to  have 
been  dissolved ;  and  so,  that  its  ob- 
ligation to  file  a  reiwrt  had  ceased 
before  the  arrival  of  the  time  when 
the  report  was  required.  Id. 

9.  The  authorities  upon  the  question 
as  to  when,  so  far  as.  the  uability 
of  trustees  and  stockholders  of  a 
corporation  is  concerned,  it  may 
be  deemed  to  be  dissolved  coUated. 

Id. 
See  Buffalo  (Cmr  of). 
Nbw  Yobk  (City  of). 
BooHBBTSL  (City  of). 
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MURDER. 

1.  The  epedficadon  in  the  act  of  1876 
(chap.  3Ja,  Laws  of  1876),  of  the 
casej  which  shall  be  deemed  mur- 
der in  the  iii-st  deg^ree,  does  not 
nec^^'ttnl/  I'Oiiuire  a  change  in  the 
form  of  an  iniLiutment ;  and  a  con- 
viction under  a  common-law  indict- 
ment, of  murder  in  the  first  degree, 
18  proi^er  whera  the  offence  proved 
is  brought  within  either  of  the 
statutory  deHnitions,  Cox  v.  Feo- 
plz.  500 

8.  Un  ler  the  provision  of  said  act, 
which  declares  the  killing  of  a 
human  b^ing,  '*  when  per(>etrated 
by  a  pennon  engaged  in  the  com- 
mia^ion  of  a  felouy,"  to  be  murder 
in  the  first  degi*ee,  an  intent  to  kill 
is  not  a  neces^«:iry  ing-redient  of  the 
crime ;  th'«.  lulling  if  done  by  the 
accused  while  eiigaged  in  the  com- 
mis^ini  of  a  felony,  constitutes  the 
offence  although  casual  and  unin- 
tentionsi.  Id. 

8.  It  is  not  necessary,  therefore,  to 
aver  an  intent  to  kill,  in  an  indict- 
ment charing  th*^  killing  to  have 
been  done  while  the  accused  was 
eni^aged  in  the  commission  of  a 
felony.  Id. 

4.  An  indictment  is  good  in  form 
which  des-^ribes  the  offence  in  the 
language  of  said  provision.       Id. 

5.  It  9eeuvf,  that  the  technical  words 
"malice  afoi-ethousfht,"  e5tf9ential 
in  an  indictment  for  raui'der  at 
common -law,  are  not  no«essary  in 
an  indictment  framsd  undt^r  either 
of  the  specifications  oontalDed  in 
said  act  of  187i>.  Id, 

6  Some  of  the  counts  of  the  indict- 
ment charged  that,  while  engaged 
in  the  commission  of  the  crime  of 
gi*and  lai-ceny,  the  prisoner  as- 
»iulte<l  the  cleceased,  and  "in  some 
way  and  manner,  and  by  the  use 
of  wnne  meau'^  and  instruments  to 
the  jury  nnkno^vn,''  killed  her. 
Hddt  that  a  co!ivicfion  nnder  these 
counts  w;w  ]>roiier.  where  the  evi- 
dence showed,  and  the  jury  found, 
that  the  d(H!(»ase<l  dieti  ifix>m  fright, 
8uperinduce<i  by  the  violence  of 
the  prisoner ;  that  it  was  not  nec- 
essary to  show  that  the  actoal  per- 


sonal voilenoe  was  the  sole  and^ 
immediate  cause  of  the  death,  nor 
was  it  necesisai*y  to  allege  in  the 
indictment,  that  the  deaili  was  by 
flight  occasioned  by  the  acts  of 
vi(3enc6.  Id. 

7.  After  the  jury  had  been  charged, 
that  if  they  believed  that  the  de- 
ceased died  fix)m  fright,  and  not 
from  any  violence  of  ilie  prisoner, 
they  might  acquit;  his  counsel  i^e- 
quested  the  coux't  to  chai'ge,  *'  that 
Uie  possibility  of  death  by  nahu'al 
causes  must  be  exclude  by  the 
ciraumstances  of  murder  in  the 
fii-st  degi«e.">  The  com-t  refused 
to  charge  otherthan  it  had  charged. 
Held,  no  eiTtn* ;  that  the  poi?fiibility 
of  death  fix)m  any  cause  other  than 
the  act  of  the  pi^soncr  would  not 
requira  an  acquital,  if  the  evidence 
satisfied  them  beyond  a  reasonable 
doubt,  that  such  act  did  cause  the 
death,  or  i>i*oduced  the  fi-ight 
which  causea  it.  id* 

CJiallenge  of  jurors  on  trial 

of  an  indiHinent  for  murder  when 
lyroyerfy  overruled,  and  vjhen  etndeno9 
of  eanfaunon  compet4mt, 

&ee  BdUbo  v.  Bsnple.  484 

Cox  V.  AopZe.  600 


NATIONAL  BANKS. 

Liaidltty    of,     for    special 

deposits. 
See  Pattison  v.  S.  N.  Bank.      82 


NE  EXEAT. 

1.  As  to  whether  the  writ  of  ne  exeat 
was  abolished  by  the  Co<le  of  Pi-o- 
oedure,  quttre.    Collins  v.  Collins, 

24 

2.  Such  a  writ  was  i5«»ned  heiyjin  in 
Mair.h,  18(59.  A  motion  wms  made 
in  May,  on  the  ]>srt  of  defenidant, 
to  va^'ate  the  writ  and  the  onler 
for  its  ij«ne,  or  to  iwlnce  the 
amount  of  bail,  and  that  a  sum 
de)K>8ited  with  the  sherifT  be  re- 
stored, and  for  general  relief. 
The  motion  np]>ears  to  have  lieen 
founded  on  the  merits;  it  ilid  not 
appear  in  the  notice  of  motitm,  op 
in  any  of  the  papers,  that  the 
ground  of  want  of  power   was 


724 


INDEX. 


«  taken.  The  order  made  upon  fhe 
moticm  simply  lUi-ected  a  reduction 
of  the  bail  and  a  return  of  the 
money  deposited  in  excess  of  the 
amount  fixed  ;  no  further  disposi- 
tion of  the  motion  to  vacate  waa 
made.  An  appeal  was  taken  in 
January,  1879.  On  appeal  to  this 
court,  keldf  the  pi'csumption  was 
that  all  that  was  presented  to  or 
passed  upon  by  the  Special  Term 
was  the  right  of  defendant  to 
relief  upon  the  facts ;  that  nnder 
the  cii-cum9tances,  as  the  question 
is  not  distinctly  presented  by  the 
order  appealea  fi*om,  and  as  the 
Code  of  Civd  Piocedure  (f  648) 
has  declai-ed  in  terms  that  tlie  writ 
is  thei'eby  aboliaheil,  thus  tender- 
ing the  question  of  no  practical 
importance,  so  far  at  least  as  fu- 
ture cases  are  concemeil,  the  court 
.would  not  j-evicw  the  many  de- 
cisions of  the  Supi-eme  Court,  prior 
to  the  Cotie  of  Civil  Procedui'e, 
holding-  the  wiit  not  abolished.  Id. 


NEGLIGENCE. 

1.  A  railroad  corporation,  organized 
under  the  general  ]*ailix>ad  act,  has 
BO  authoiity,  without  the  consent 
of  the  Legislature,  to  lease  its  road 
to  an  individual ;  and  ^'hei*e  it  has 
BO  done  it  is  responsible  to  the  pub- 
lic for  the  manner  of  opei-ating 
the  road  ;  as  to  the  public,  those 
oj>ei'ating  it  must  be  regarded  as 
agentsofthecoiporation.  (Folgbr, 
J.,  dissenting.)  Abbott  v.  «/.  G, 
<fr  K.  H.  M.  H,  Co.  37 

2.  Accorflingly  Jield  (Folgbr,  J., 
dissenting),  where  a  railroad  cor- 
poration 80  organized,  had  leased 
its  road  without  legislative  au- 
thority, that  it  remained  liable  for 
injuries  caused  Viy  the  negligence 
of  those  oi>e  rating  the  road.      Id. 

8.  It  eeemJi,  that  it  is  competent  for 
the  Legislature,  in  granting  per- 
mission to  lease,  to  transfer  aU  or 
any  liability  to  the  lessee.         Id, 

4.  An  act  or  duty  which  a  master  is 
bound  to  perfonn  for  the  safety 
and  protection  of  his  sei*\'ant  can- 
not be  delegated  so  as  to  exonerate 
him  from  liability  for  an  injury  to 
the  6ei*vant  caused  by  an  omission 


to  perform  it,  or  by  negligent  per- 
fonnance ;  and  this,  whether  the 
mis-feasance  or  non-feasance  is 
that  of  a  superior  or  inferior  ofli- 
eer,  agent  or  8ei*vant,  to  whom  the 
doing  of  the  act  or  the  perform- 
ance of  the  duty  has  been*  oom^ 
mitted.  The  act  or  omission  is 
that  of  the  master,  also,  irrespec- 
tive of  the  question  whether  it 
was  or  was  not  practicable  for 
the  master  to  act  pei'sonallv,  or 
whether  he  did  or  did  not  do  all 
that  he  personally  could  do  to 
Becure  the  safety  of  the  servant 
IhdlerY.  JtweU.  46 

6.  The  duty  of  maintaining  madun- 
ery  in  pix)i)er  re^mir  for  the  pro- 
tection of  employees  operating  it 
devolves  uix)n  the  master,  and  he 
is  hable  for  injuries  resulting  from 
a  failure  to  pei-form  it.  Id. 

6.  Accordingly,  held,  where  an  en- 
gineer upon  a  i*aili-oad  locomotive 
was  killed  by  an  explosion  of  a 
boiler  which  had  l>ccn  for  some 
time  out  of  repair,  and  had  been 
frequently  reported  and  sent  to  the 
repair  shop  for  repaii:s,  that  de- 
fendant who  was  oi)erating  the 
road  was  not  excused  from  liability 
by  the  facts  that  there  was  no 
negligence  on  his  part  in  the  em- 
ployment of  a  superintendent  of 
repairs,  or  in  omitting  to  make 
proper  regulations,  that  the  master 
mechanic  naving  charge  gave  pro- 
per instructions  for  the  thorough 
examination  and  repair  of  the 
engine,  and  that  the  negligence 
causing  the  accident  was  that  of 
the  mechanics  dii'ected  to  make  the 
repairs.  /  Id, 

7.  In  an  action  to  recover  damages 
for  a  special  dei'tosit  alleged  to 
have  been  lost  through  defendant's 
g^roes  n^ligence,  it  ap^ieared  that 
plaintiff  delivered  to  defendant's 
teller,  at  its  bank,  for  safe  keep- 
ing, a  package  containing  certain 
bonds.  Defendant  bad  been  ac- 
customed to  i-eceive  for  that  pur- 
pose, packages  supx>08ed  to  con- 
tfldn  securities  and  valuables. 
Some  of  these  wero  left  bv  its 
directors.  The  cashier  of  the  bank 
had  the  control  and  management 
of  its  affau's.  It  did  not  appear 
that  the  pi*esident  took  any  part 
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in  its  management^  or  that  the 
directors  held  any  meetinga.  The 
teller  fiometimes  acted  as  cashier 
in  his  absence.  Some  time  before 
the  deposit,  the  cashier  said 
fiomething  to  the  teller  as  to 
.  their  not  taking  any  more  pack- 
ages for  safe-keeping.  The  teller 
testified  that  this  was  not  a  posi- 
tive instraction,  but  merely  an 
opinion,  and  that  he  did,  after 
that,  recei\'e  packages.  He  also 
testified  that  he  told  pliuntiif  when 
the  deix)sdt  was  made,  that  it  would 
be  at  his  own  risk ;  this  was  con- 
tradicted bv  plaintiff,  the  teller 
also  testified  that  the  cashier  some- 
times told  persons  depositing'  pack- 
tLgea  that  they  would  be  at  their 
own  risk,  and  at  other  occasions 
packages  were  received  without 
such  nofice.  The  package  so  left 
by  plaintiff  was  kept  in  defend- 
ant's bank  for  about  two  years  be- 
fore its  loss,  being  occasionally 
taken  out  by  him  to  cut  off  cou- 
pons, and  then  retuiTied.  Bdd, 
that  the  evidence  justified  the  sub- 
mission to  the  jury  of  the  question 
of  the  authority  of  the  teller,  and 
whether  the  deposit  was  with  the 
bank;  and,  this  having  been 
found,  that  defendant  was  bound 
to  return  the  b^nels  when  de- 
manded, or  to  Hhow  some  sufficient 
ground  for  not  doiiiof  bo.  Attison 
y.  S^raeiue  Nat.  Bk.  82 

8.  Hiere  was  no  direct  explanation 
of  the  manner  of  the  loss,  but  the 
evidence  tended  to  show  that  the 
bonds  were  stolen  in  the  day  time, 
when  the  bank  was  open.  They 
were  kept  in  a  Raf(^,  so  placed  as 
to  be  accessible  to  any  fKn-son  en- 
tering the  bank  from  the  streety 
while  those  in  the  bank  were  so 
placed  that  at  times  the  safe  was 
not  in  their  view,  and  sometimes 
the  door  of  the  safe  was  left  open. 
Bdd^  that  the  evi<ience  authorized 
a  finding,  that  the  bonds  were 
stolen  by  some  one  coming  in  from 
the  street;  and  that  lea\ing  the 
property  thus  exposed  was  groaa 
negligence.  Id. 

9.  Abo,  fuSd^  that  the  fact  that  prop- 
erty ot  the  bank  was  stolen  ftt)m 
the  same  place,  at  the  same  time, 
was  not  conclusive  against  the 
charge  of  gross  negligence.       Jd, 


10.  As  to  whether,  aesuming  the  re- 
ceipt of  special  deposits  to  have 
been  beyond  the  legal  power  con- 
ferred upon  defendant,  yet  havin^^ 
in  fact  received  plainafi''8  prop- 
erty into  its  custody,  it  could  set 
ap  its  own  want  of  corporate 
power  as  a  defense,  gym-e.       Id. 

U.  Plain^  deposited  with  defend- 
ant, for  collection,  a  note  to  which 
there  was  no  indorser  save  the 
maker,  payable  at  the  bank  of  ^ 
LowviUe,  of  which  l>ank  the  maker 
was  a  customer.  Defendant  sent 
the  note  by  mail  to  that  bank» 
which  was  an  ordinary  method  of 
transacting  such  business.  The 
note  reached  said  bank  the  day  it 
fell  due ;  um)n  the  next  day  it  sent 
its  draft  on  New  York  in  payment, 
and  on  the  same  day  failed.  The 
maker  had  not  quite  sufficient  on 
deposit  to  pay  the  note ;  the  deficit 
was  made  up  after  the  failm^ 
Defendant  received  the  di*aft  the 
next  day,  which  was  Saturday, 
after  business  houra ;  it  foi'warded 
it  on  Monday  moiming,  in  the 
nsnal  coui'se  of  business,  to  the 
clearing-house  in.  New  York,  and 
it  was  returned  "  not  good."  De- 
fendant imme<Uately  gave  plaintiff 
notice  of  non-jmyment.  In  an  ac- 
tion to  i*ecover  the  amount  of  the 
note,   because   of  alleged   negli- 

gmce,  held  (Millier,  Karl  and 
ANPORTH,  JJ.,  dissenting),  that 
plaintiff  was  properly  nonsuited ; 
that  as  thera  was  no  evidence  that 
the  maker  was  insolvent,  it  did  not 
appear  that  plaintiff  sustained  any 
damage ;  that  the  receipt  of  the 
dmft  was  not  a  payment,  and  did 
not  disshav;^  him  fi-om  liability. 
Indig  v.  iVTrt.  City  DL  100 

12.  Also,  hddf  by  Rapallo,  Folgbb 
and  AiroBBWS,  J  J.  (Millbr,  Eabl 
and  Daxporth,  JJ.,  dissenting), 
that  by  sending  the  note  to  the 
Bank  of  LowviUe  by  mail,  defend- 
ant did  not  constitute  that  bank  its 
agent  to  receive  payment,  but  sim- 
ply presented  the  draft  througlk 
the  mail  for  payment ;  that  no  re- 
lation was  created  between  de- 
fendant and  s^iid  bank  by  present- 
ment in  this  manner  different  from 
what  would  have  existed  had  the 
note  been  sent  through  any  other 
agency;  that  if  presented  by  a 
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sub-a^nt  the  latter  would  bare 
been  justified  in  acceptini^  a  draft 
for  the  amount;  also,  that  there 
was  no  nefl'Ugence  in  forwaixlixuzf 
the  di-alt  Jd. 

13.  Defendant  woe  operating^ as  leeaee 
the  road  of  another  raili-oad  cor- 
poration, which  was  built  under 
the  act  of  1850  (chap.  440,  Laws 
of  1850).  The  i-oad  was  laid 
through  a  street  in  tbe  city  of  U., 
which  was  not  restored  to  its 
former  state  as  required  by  said 
act  {§  28,  sub.  6),  the  rails  being 
left  pi*ojecting  about  four  and  one- 
hali  inches  above  the  surface  of 
the  street,  without  any  planking  or 
filling  between  them.  M.,  plain- 
tiff's intestate,  was  peddling  Kind- 
ling wood  in  said  sti^eet  with  a 
horse  and  wagon,  which  he  left 
near  the  sidewalk  while  he  stepped 
across  the  walk,  about  six  feet 
from  the  wagon,  to  solicit  a  pur- 
chase. An  appix>aching  fa*ain 
frightened  the  hoi'se,  which  ran 
diagonally  across  the  raih-oad 
track.  The  hind  wheel  of  the 
wagon  caught  uiK)n  and  slid  along 
the  further  rail.  About  the  time 
the  boi-se  staHed,  the  attention  of 
M.  was  called  to  the  approaching 
train,  then  between  200  and  800 
feet  distant;  he  at  once  ran  to 
catch  his  hoi'se,  ci\)8sed  the  track, 
seized  hold  of  the  haiiiess  of  the 
horse,  when  the  engine  struck  the 
hind  wheel  of  the  wagon,  and  he 
was  thrown  upon  the  track  and 
killed.  The  rfdla  in  use  at  the  time 
of  tbe  accident  were  laid  by  de- 
fendant. An  ordinance  of  the  city 
pi*ohibited  defendant  from  running 
its  trains  through  tbe  citv  at  a 
rate  exceeding  eight  miles  an 
hour ;  the  train  was  ninning  about 
twelve  miles  an  hour.  In  an  ac- 
tion to  i*ecover  damages*  held, 
that  the  evidence  justified  a  find- 
ing of  negligence  on  the  part  of 
defendant,  and  of  the  absence  of 
contributoi'y  negligence  on  the 
part  of  M.;  that  m  the  absence  of 
proof  that  the  horse  was  vicious, 
unsafe  or  unmanageable,  it  was 
not  negligence  per  se  for  M.  to 
leave  his  horse  unfastened  when 
he  was  near  enough  so  that  he 
might  reasonably  expect  to  con- 
trol him,  in  an  emergency,  by  his 
voice,  or  to  reach  him  before  he 


oonld  escape;  also,  that  it  oookL 
not  be  saicl,  as  mattei*  of  law,  that 
he  violated  an  ordinance  of  the 
city  which  forbade  any  person 
leaving  a  horse  in  the  street  unless 
securely  tied.  Also  held,  that  de- 
fendant could  not  escape  liability 
for  the  condition  of  the  road  b^ 
eause  it  was  lessee.  Wasmtr  v. 
i>.p  L.  cmd  W.Jl.S,Co.         212 

14.  lU  teemg,  that  even  if  M.  was 
<diargeable  with  negligence  in 
leaving  his  hoi-se  in  the  street,  this 
could  not  defeat  the  action,  as  such 
negligence  was  not  in  any  proper 
sense  the  immediate  or  proximate 
of  the  accident.  Id, 


16.  In  an  action  to  recover  damages 
for  pei-sonal  injunes  alleged  to 
have  been  caused  by  defendant's 
negligence,  after  plaintiff  had 
given  evidence  of  loss  of  wages  as 
an  item  of  damages,  he  was  asked 
on  cross-examination  if  he  was  not 

Said  his  wa|res  by  bis  employer 
uring  the  tmie  he  was  sick,  this 
was  objected  to  and  excluded. 
JHcld,  eiTor;  that  defendant  was 
entitled  to  show  that  plaintiff  did 
not  suffer  such  loss.  Drinkwaier 
V.  JHnsmore,  390 

16.  "Where  two  or  more  persons  or 
corporations  are  operating  a  rail- 
road, their  liability  to  an  employee 
for  an  injury  resulting  from  de- 
fective machineiy  fui-nisbed  by 
them  for  use  in  the  course  of  hb 
employment,  is  several  as  well  as 
joint,  and  an  action  is  maintain- 
able against  one  o£  them.  Kain 
V.  JSmitA.  468 

17.  Every  railroad  operator  owes  to 
his  employees  a  duty  to  furnish 
machinery  adequate  and  proper 
for  the  use  to  which  it  is  so  ap- 
plied, and  to  maintain  it  in  like 
condition.  For  every  injury  hap- 
pening by  reason  of  neglect  to 
pei-form  this  duty,  he  is  uable  as 
lor  a  tort ;  and  this  whether  the 
act  or  omission  causing  it  was  due 
to  his  personal  neglect,  or  the 
neglect  of  an  agent  employed  by 
him,  and  whether  there  were  one 
or  more  pai-tiea  conoemed  as 
operators  or  employees.  Id. 

18.  While  the  receiver  of  a  railroad 
may  be  protected  from  an  action 
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«i  law,  in  reeipect  to  the  property 

in  the  posiseaeioa  of  the  courts  or 
in  his  nanda  as  its  receiver*  or 
from  the  consequences  of  an  ac- 
cident occurring'  in  its  manage- 
ment^ as  to  other  property  the 
management  of  which  he  has  vol- 
untarily assumedt  and  over  which 
the  court  has  no  control,  he  is  re- 
sponsible individnally  for  its  care- 
ful and  proper  managemeat.     Id, 

19.  While,  in  an  action  for  negli- 
^nce,  it  is  necessai^y  for  the  plain- 
tiif  to  show  affirmatively  that  the 
negligence  of  the  defendant  was 
the  sole  cause  of  the  injury  com- 
plained of,  it  is  not  necessary  that 
ihh  be  done  by  xK>8itive  and  direct 
evidence,  proof  of  circumstances 
from  which  the  inference  may  fairly 
be  drawn  is  sufficient.  JffaH  v.  jf, 
J2.  Bridge  Co*  622 

do.  Where  from  the  circumstances 
shown  inferences  are  to  be  drawn 
which  are  not  certain  and  uncon- 
trovertible, and  as  to  which  per- 
sons might  diffeiv  it  is  for  the  jury 
to  decide.  Id, 

W?ien  negliffence  not  a  ques- 

Hon  in  (ictlon  to  recover  damages  for 
infuriim  alleged  to  have  reeuUedfrvm 
a  nuieanoe. 

Bee  Heag  v.  LidU.  679 

What  etjidenoe  dompetent  in 

metum  for;  and  as  to  competent  qf 
charge  in. 

JSee  Doyk  v.  N.  F.  J3L  and  R,  Xnr 
fisnmrg.    (Mem.)  631 


NEW  TRIAL. 

1.  Where  feigned  issues  in  an  action 
are  tried  by  a  jury,  and  the  Judge 
presiding  at  the  trial  neither  enter- 
tains a  motion  for  a  new  trial  nor 
directff  exceptions  taken  at  the  trial 
to  be  Heard  at  the  General  Term, 
a  motion  for  a  new  trial  can  only 
be  made  under  the  Code  of  Clvd 
Procedure  (f  1003)  at  the  Special 
Term,  where  the  motion  for  final 
judgment  is  made,  and  before  sUch 
jud^ent.    Chapin  v.  Thompson, 

279 

S.  The  provimon  of  said  Code  ($1005) 
providing  for  a  motion  for  a  new 
trial  after  judgment,  has  reference 


to  new  trial  of  the  action  itself,  not 
to  a  new  trial  upon  the  feitfned 
issues  which  may  have  been 
awarded  therein.  Id. 

Effect  of  afflrmanee  tf  order 

granting  new  ttsialf  and  nature  ef 
judgtnejit  to  be  etUered  therein, 

J8ee  Bieoock  v.  Morris.  402 


NEW  YORK  (CITY  OF). 

1.  The  provision  of  the  charter  of 
the  dty  of  New  York  of  1873  (4  6, 
chap.  335,  Laws  of  1873),  making 
the  Doai-d  of  alderman  **  the  judge 
of  the  election,  retuiiis  and  quahti- 
cfktions  of  its  own  members,  subject, 
however,  to  the  review  of  any  court 
of  competent  jurisdiction,"  did  not 
oust  the  courts  of  jurisdiction^  Of 
prevent  them  from  originating  an 
mquiry  as  to  the  right  to  that  office. 
(Chubch,  Ch.  J.,  dissenting.)  iVo- 
pieexreLv.  HaJL  117 

2.  The  provision  simply  creates  a 
cumulative  lurisdiction,  by  the 
exercise  of  which  the  board  is  for 
the  time  constituted  a  legal  body 
and  its  acts  ai^e  made  authoritative, 
leavin|{'  to  courts  of  comi)etent 
jurisdiction  the  ri|^ht  to  inquire  in 
behalf  of  the  people,  into  the  right 
of  any  pei'son  who,  by  action  of 
the  board,  holds  a  place  in  it. 
(Ohuach»  Ch.  J.,  dissenting.)    Id, 

8.  The  power  given  to  the  board  of 
assistant  aldermen  by  the  charter 
of  the  city  of  New  York  ot  1873 
(}  6,  chap.  835,  Laws  of  1873),  to 
Judge  of  the  election  of  ita  own 
members  is  not  exdtudve,  but 
cumulative  only ;  it  does  not  oust 
the  courts  of  jurisdiction.  Me- 
Veany  v.  Magotf  etc.  185 

4.  In  an  action  brought  to  recover 
the  salary  of  the  office  of  assistant 
alderman  for  the  year  1869,  plain* 
tiff  put  in  evidence  a  judgment 
roll  in  an  aetion  in  the  Supreme 
Court,  in  the  nature  of  gtio  ttor- 
rantot  wherein  he  was  relator, 
against  one  C,  to  test  the  title  to 
the  office.  It  was  adjudged  therein 
that  C.  had  usurped  and  intruded 
into  the  office ;  that  he  be  and  was 
thereby  ousted  therefrom,  and  that 
plaintiff  was  entitled  totheoffioc 
for  the  year  aforesaid.    On  June 
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18,  1869,  plaintiff  gave  notice  of 
the  judgment  to  thecoinpti'oller  of 
the  city.  He  also  made  a  demand 
of  the  board  that  it  recognise  hlm« 
and  give  him  hia  seat,  and  was  re- 
fusea.  C.  had  received  the  can- 
vaseer'a  certificate  of  election ;  he 
took  the  oath  of  oflice ;  dischai^gped 
the  duties  of  the  office  for  the  year, 
and  received  the  salary.  Hdd, 
that  the  judgment  estobushed  for 
the  purposes  of  this  case,  that 
plaintiff  was  the  officer  de  Jure; 
that  he  was  entitled  to  recover  the 
ealaiy  acciniing  after  notice  of  the 
judgment  to  the  comptroller,  but 
not  that  w^hich  become  due  and 
payable,  and  was  paid  to  C.  prior 
to  such  notice.  IcL. 

5.  Also,  held^  that  the  omission  of 
plaintiff  to  apply  for  a  mandamus 
requiring  the  board  to  allow  him 
to  take  bis  seat,  and  to  perform 
the  duties  of  the  office  was  not  a 
defense.  Id. 

6.  It  seemSf  that  a  mandamna  would 
lie  in  such  case.  Id. 


7.  The  board  of  asostant  alderman, 
alter  notice  was  given  to  it,  made 
inauiry  into  the  matter,  and  ad- 
jnoged  C.  to  be  entitled  to  the 
contested  seat  Plaintiff  was  not 
a  party  in  person  or  by  counsel  to 
the  inquiry.  Hdd,  that  plaintiff 
was  not  pi-ecluded  by  their  judg- 
ment ;  tnat  such  judgment  did  not 

'  counter-vail  that  of  the  Supreme 
Ck>urt,  which  being  the  fiivt  and 
unreversed,  was  of  the  greater 
fovcOf  and  bound  the  city  and  its 
dusburang  officer.  Id, 

8.  As  to  whether  if  plaintiff  had  ap- 
peared in  the  proceedings  before 
we  board  simply  to  set  Up  and 
insist  ui>on  the  judgment  in  his 
&vor  5  he  would  have  been  preju- 
diced by  its  decision,  qvare.     Id. 

9.  The  Hudson  river,  opposite  the 
dty  of  New  York,  is  not  a  high- 
way of  the  city ;  and  it  is  under 
no  duty  to  remove  obstructions 
therefrom,  or  to  keep  it  safe  for 
navigation.  Beaman  v.  Mayor, 
etc.  239 

10.  The  lessee  of  one  of  the  defend- 
ant's piers,  on  the  Hudson  rivery 


drove  spiles  in  front  of  it,  which 
were  fastened  to  the  pier  by  bolts 
and  chains,  two  of  them  became 
looee,  and  fell  away  from  the  pier, 
their  upper  ends  projecting  into 
the  river  ;  they  were  wholly  sub- 
merge<l,  except  at  low  tide.  Plain- 
tiff's steam  tug,  in  passinc;'  the 
g'er,  struck  the  B|>iles  and  was 
jured.  It  did  not  appear  that 
the  city  officials  had  any  notice 
that  the  spiles  had  fallen  away,  or 
that  they  in  any  way  obstructed 
the  navigation  of  the  river.  Hdd^ 
that  an  action  to  recover  the  dam- 
ages was  not  maintainable  against 
defemlant ;  that  as  the  city  had 
nothing  to  do  with  placing  the 
spiles,  or  in  causing  them  to  fall  in 
the  river,  it  owed  no  duty  in  regard 
to  them ;  also,  that  even  if  it  did 
owe  any  such  duty,  that  duty  could 
not  arise  until  it  had  some  notice. 

Id. 

11.  The  act  (chnp.  569,  Laws  of  1869, 
as  aniende<l  by  chap.  192,  Laws  of 
1874),  in  relation  to  fees  of  sheriffs 
and  referees  on  foreclosure  sales, 
in  the  city  and  county  of  New 
York,  was  not  repealed  by  the 
amendment  of  1876  to  section  309 
of  the  Code  of  Pi-oceduit?,  which 
limits  the  sum  to  be  allowed  for 
fees  on  such  a  sale.  The  amend- 
ment simply  mollified  the  act  by 
fixing  the  maximum  of  fees,  leav- 
ing' the  scale  of  charges,  up  to 
this  limit,  as  fixed  by  said  act. 
Bchetmerhcfn  v.  Prauty.  317 

12.  As  to  whether  a  case  is  to  be 
considered  here  as  res  nom  under 
the  pro>'i8ion  of  the  act  to  enlarge 
the  jurisdiction  of  the  courts  of 
sessions  of  the  city  and  county 
of  New  York1(5  3»  chap.  337,  Laws 
of  185&,  as  amended  by  chap.  830, 
Laws  of  1858),  which  authorizes 
this  court  in  cases  coming  from 
the  general  sessions  to  **  order  a 
new  trial,  if  it  shall  be  satisfied 
that  the  verdict  agiunst  the  pris- 
oner was  against  the  weight  of 
evidence,''  etc,  qvate.  Levy  v. 
PtiopU.  827 

13.  The  power  given  by  the  New 
York  city  chai*ter  of  1870  (chap. 
137,  Laws  of  1870),  to  the  depart- 
ment of  public  works,  to  order  the 
construction  of  sewers^  and  to  car- 
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ry  on  the  work,  was  not  divested 
by  the -charter  of  1873  (chap.  885, 
Laws  of  1873.)    InreLe  Peyster. 

665 

14.  An  asserament  for  the  expenses 
of  constructing  a  sewer  is  not  in- 
valid, because  of  omission  to  give 
to  the  owner  of  lots  assessed,  a 
pci*si)ual  notice  that  an  assessment 
IS  to  be  im|K)sed.  The  Legi^S/- 
ture  may  pi*escribe  what  the  notice 
shall  be,  and  where  provision  has 
be«;n  made  for  notice,  before  the 
completion  of  the  assessment,  by 
publication  for  objections  to  be 
pi'esented  within  a  time  specified, 
and  this  has  been  complied  with  it 
is  sufficient.  Id. 


NKW  YORK  (COUNTY  OP). 

Surrogate  of,  token  jurisdio- 

Hon  caniwt  he  q'tcstioned, 
JSee  Kelly  y.  West.  139 


NUISANCE. 

!•  He  who  knowingly  maintains  a 
nuisance,  is  as  restK)nsiblo  thei^for 
as  he  who  ciHjatcd  it.  Wcuiner  v. 
D.  L.  and  W.  iJ.  H.  Co.  212 

2.  The  keeping  of  gunpowder  or 
other  explosive  matenals  in  a  place 
or  under  cii-cumstances  whei-e  it 
will  be  liable,  in  case  of  explosion, 
to  injui-e  the  dwelling-houses  or 
the  peraons  of  those  resi<ling  in 
close  proximity,  may  constitute  a 
private  nuisance,  lor  which  the 
person  so  keeping'  them  is  liable 
to  i*esiion(l  in  damages,  in  case  of 
injui'y  I'esulting  thei-efrom;  and 
that,  without  ivgard  entii-ely  to  the 
question  whether  he  was  charge- 
able with  caT-elessness  or  negli- 
gence.   Heeg  v.  Licht,  579 

8.  The  keeping  of  such  materials 
does  not,  however,  necessainly 
constitute  a  nuisance  perse;  that 
depends  upon  the  locality,  the 
quantity  and  the  Burrounding'  cir- 
cumstances. Id, 

4.  Defendant  constructed  a  powder 
magazine  upon  his  premises,  with 
the  usual  safeguards,  in  which  he 
kept  8toi*ed  a  quantity  of  pow- 
der ;  this,  without  any  appai*ent 
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cause,  exploded,  injuring  plain- 
tiff's house  upon  adjoining  prem- 
ises. On  the  ti-iiU  of  an  action 
to  recover  damages,  the  court 
charged  the  jui'y  that  they  must 
&id  for  the  defendant  unless  they 
found  that  he  carelessly  or  negli- 
gently kept  the  gimpowder  u}>on 
the  premises.  Hdd^  eii*or;  that 
the  fact  that  the  explosion  took 
place  under  the  cii*cumstances, 
tended  to  establish  that  the  mag- 
azine was  Uable  to  explode  and 
cause  damfljge  to  the  propeHy  of 
peifions  i-esiding  in  the  vicinity, 
although  guai*de<i  against  with  tlie 
greatest  degree  of  care  and  vigi- 
&nce,  and  so  evinceil  its  danger- 
ous character ;  that  this  itself  in 
some  localities  would  render  it  a 
private  nuisance;  and  that  the 
question  should  have  been  left  to 
th^  jury  to  determine  whether 
from  the  dangerous  character  of 
the  magazine,  its  proximity  to 
other  buildings,  etc.,  it  was  in  fact 
such  a  nuisance.  Id* 


OFFICE  AND  OFFICER, 

1.  If  an  unauthorized  security  is  de- 
signedly taken  by  a  public  officer 
from  a  jiei-son  umlor  arrost,  as  a 
ground  of  his  discharge,  it  is  void 
as  having  Iwen  taken  colore  oMciif 
although  the  officer  may  nothave 
designed  to  violate  the  law.  Cook 
Y.  IVvudenthal,  202 

2.  It  seems,  that  mere  verbal  varia- 
tions from  the  statutory  form  will 
not  make  void  an  agi'oement  or 
security.  /d. 

When  de  Jure  officer  of  a  mt*- 

nieipal  oariyoTation  can  recover  salary 
aWiough  it  has  been  paid  to  one  actvr 
ally  in  the  office. 

See  McVeany  v.  Mayor,  Oc,      186 

IV hat  individiial  cantraets  of 

officer  of  corporation  in  reference  to  its 
affairs  not  void  as  against  publio 
policy. 

See  Barnes  v.  Brown.  527 

/SeeBuKBUFr. 


PARTIES. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (}  829)»  prohibiting  a 
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party  from  testifyinj^,  in  oeriain 
CMise-s  Ut  a  pei'sonal  tranaaclion 
with  a  deceased  i)pr8on»  does  not 
extend  to  the  transactions  with  the 
a^uta  of  such  pei'son.  Pratt  v. 
Jiikins.  198 

8.  liniere  two  penons,  for  a  conj^dera^ 
lion  Buiiicient  aa  between  them- 
selveHp  covenant  to  do  some  act, 
which,  if  done,  would  incidentally 
result  in  the  benefit  of  a  mere 
Btrangrr,  he  has  not  a  ri^ht  to  en- 
force the  covenant,  although  one 
of  the  contracting*  parties  might 
enfoi*ce  it  ns  against  the  other.  L. 
O.  JS.  R.  B  Co.  V.  Cwi%99.       219 

8.  Defendant  and  others  signed  the 
following  instrument:  "We,  the 
undersi<;iied,  citizens  of  UnionviUe 
and  vicinity,  ple<lgd  ourselves  to 
Buliecrihe  for  and  take  sto^k  in 
and  for  the  construction  of  the 
Lake  Ontario  Shoi^e  Railroad  to 
the  amount  set  opixisite  our  name 
i-espectl  vi'Iy,  on  condition  said  road 
be  located  and  -built  thi*ough  or 
north  of  the  village  of  UnionviUe, 
in  Parma.**  In  an  action  Uiereon, 
hdd,  that  it  was  not  a  subscription 
to  plaintiff*B  capital  stock  ;  that  it 
was  in  no  sense  a  jmilyto  the 
agreement,  and  could  not  main- 
tiun  an  action  thereon.  Id. 

4.  It  $ecm9  that  an  action  hj  a  party 
to  the  instrument  could  not  be 
maintained  in  the  absence  of  evi- 
dence that  the  contract  was  entei'ed 
into  for  hia  benefit,  and  not  until 
after  the  .condition  stated  therein 
had  been  performed}  also,  that 
any  rectiverv  would  be,  not  for  the 
amount  of  the  promised  subscrip- 
tion, but  only  for  the  damages 
which  such  pai*tyhad  sustained. 

Id. 

6.  The  lessee  of  one  of  the  defend- 
ant's piers,  on  the  Hudson  river, 
drove  spiles  in  front  of  it,  which 
were  fastened  to  the  pier  by  bolts 
and  chains,  two  of  them  became 
loose,  and  fell  away  from  the  pier, 
their  upper  ends  projecting  into 
the  river ;  they  were  wholly  sub- 
merged, except  at  lo^  tide. 
Plaintiff's  steam  tug,  in  passing 
the  pier,  struck  the  spiles  and  was 
injured.  It  did  not  appear  that 
the  city  officials  had  any  notice 


that  the  spiles  had  fallen  away,  or 
that  they  in  any  way  obstructed 
the  na\igation  of  the  river.  Hdd, 
that  an  action  to  recover  the  dam- 
ages M'as  not  maintainable  against 
defendant;  that  as  the  dty  had 
nothing  to  do  with  placing  the 
spiles,  or  in  causing  tnem  to  fall 
in  the  river,  it  owed  no  duty  in 
regaixi  to  them ;  also,  that  even  if 
it  did  owe  any  such  duty,  that 
duty  could  not  arise  until  it  had 
•  some  notice.  Seaman  v.  Mayor, 
eU.  239 

6.  Where  two  or  more  persons  or 
coi*|)orations  are  operating  a  rail- 
road, their  Uabilitv  to  an  employee 
for  an  injury  resulting  from  defect- 
ive machinery  furnished  by  them 
for  use  in  the  coui*se  of  his  em- 
ployment, is  several  as  well  as 
joint,  and  an  action  is  maintainable 
against  one  of  them.  Kain  v. 
Smith.  458 

Incowpetericy  of  as  wUneM 

under  ^^99  qf  Code  of  Procedure. 
See  Bavbitschdc  v.  Blank.         478 


PARTITION. 

1.  M.  died,  eieised  of  certain  premi- 
ses, leaving  a  widow,  four  oaugh- 
ters  and  several  gi*andchildren,  the 
children  of  two  of  the  daughters, 
him  surviving.  He  left  a  will,  by 
the  fii*st  clause  of  which  he  gave 
his  widow  the  use  of  all  his  real 
and  personal  estate  dui-ing  her  life. 
By  the  second  clause  he  gave  the 
income  arising  from  his  estate  to 
his  four  daughters,  "  to  be  divided 
between  them  share  and  shai^e 
alike,  during  their  and  each  of 
their  respective  natural  life,  le- 
mainder  to  their  respective  child- 
ren/ their  hell's,  etc.  ^  An  action 
for  the  partition  of  said  premiFCS 
waa  bix)ught  by  one  of  the  daugh- 
ters, the  complaint  in  which  al- 
leged the  second  clause  of  the  will 
to  be  void,  and  that  the  daughters 
took  a  fee,  subject  to  the  life  estate 
of  their  mother.  The  judgment 
in  said  action  directed  a  sale,  tak- 
ing no  notice  of  the  rights  of  ml- 
bom  children.  Three  ofthe  daugh- 
ters were  living  at  the  time  of  sale. 
The  purchaser  at  such  sale  having 
refusisd  to  complete  his  purchase. 
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on  motion  to  compel  him  so  to  do, 
hddf  that  said  judgment  did  not 
bar  the  future  contingent  interests 
of  such  unborn  issue ;  and  that  the 
purchaser  could  not  be  com- 
pelled to  accept  the  defective  title. 
Monarque  v.  Manarqus.  820 

2.  A  judgment  and  sale  in  partition 
only  conclude3  contingent  interests 
of  persons  not  in  being,  when  the 
judgment  provides  for  and  protects 
such  intore3t9,  by  substitutincr  the 
fund  derived  fi-om  the  sale  of  the 
land  i.i  place  of  it,  and  preserving 
the  fund  to  the  extent  necessary  to 
saiufy  such  interests.  Id. 

8.  Prior  to  the  bringing  of  the  par- 

•  tii^ion  suit  an  action  was  bi*ought 
by  one  of  the  daughters  to  obtain 
a  construction  of  the  will,  in  which 
action  the  witiow,  the  other  daugh- 
iera  and  the  grandchildren  of  the 
testator  were  joined  as  defendants. 
The  adult  defendants  did  not  ans- 
wer ;  a  genei*al  answer  was  put  in 
by  the  guardian  cid  litem  of  the 
infants,  and  a  judgment  was  taken, 

SracLioally  by  ^nsent,  declaring 
le  life  estate  in  the  widow  valid 
and  the  subsequent  devises  void, 
and  adjiidtpng  the  fee,  after  the 
death  of  the  widow  to  vest,  in  the 
;  daughters.  This  judgment  was 
;  set  up  in  the  complaint  in  the  par- 
tition suit.  Hclc^  that  conceding 
said  jud^^ment  was  conclusive  as 
to  the  nghts  of  the  parties  there- 

•  to  —  as  to  which  quosre — it  did 
not  bind  the  contingent  interests 
of  such  unborn  issue.  Id. 

4.  It  9Mm8f  that  the  case  was  not  a 
proper  one  for  bringing  an  action 
for  the  constmction  of  the  will,  as 
thei*e  was  no  trust  or  other  ele- 
ment to  justify  invoking  the  juris- 
diction of  the  court  for  that  pur- 
pose. Id^ 


PARTY-WALL. 

1.  An  old  wall  from  long  U9er,  in  the 
absence  of  evidence,  may  be 
deemed  a  party-wall,  pi^esump- 
tively,  either  from  an  agreement 
to  that  effect,  or  from  its  being 
built  upon  the  line  of  the  tiro  lots 
for  that  purpose  by  the  respective 
owners.  JSMUy.  BnMahue.    614 


2.  It  BeemSf  that  where  a  party-wall 
has  become  so  dilapidated  as  to 
bo  unsafe,  the  owner  of  one  build- 
ing has  the  right  to  replace  it,  and 
in  BO  doing  is  not  liable  in  dam- 
ages. Id. 

3.  It  aeemSf  alae»  that  where  a  pai*ty- 
wall  is  intei'i'ei'ed  with  for  the 
benefit  of  one  owner,  as  by  raising 
it,  such  owner  is  absolutely  liable 
as  insurer  foi-  any  loss  or  damage 
occasioned  to  hisneighbor  theraby. 

Id. 

4.  "Where  one  of  two  adjoining  pi-o- 
priclors,  in  disreganl  of  the  lights 
of  his  neigh)>or,  teai-s  down  a 
party-wall,  or  a  portion  thereof, 
claiming  that  it  stands  entirely 
upon  his  own  land,  and  intending 
to  ei'ect  a  new-  wall  for  himself, 
without  giving  his  neighbor  any 
benefit  from  it  as  a  party-wall,  it  is 
ati*espass,  and  the  ti'ei^^ia.sser  is  lia- 
ble for  the  damages  resulting.   Id. 

5.  In  an  action  to  recover  such  dam- 
ages, as  it  is  not  based  u(ion  neg- 
ligence, contributoi*y  negligence  is 
not  a  diefense.  Id. 


PENALTIES. 

1.  The  statutory  liability  Imposed 
upon  the  trustees  of  a  manufactur- 
ing corporation  by  the  manufac- 
turing act  of  1848  ($  12,  chap.  40, 
Laws  of  184S),  for  a  failure  of  the 
corporation  to  make  and  file  an 
annual  refjort  as  prescribed,  does 
not  attach  if  a  report  is  made  and 
filed,  in  terms  complying  with  the 
statute,  although  some  of  the  ma- 
terial representations  therein  are 
untrue.  BonndLw.  GhrimooLd.   128 

2.  Kor  does  such  penalty  attach 
when  the  stock  of  the  corporation 
has  been  issued  in  payment  for 
property  as  authorized  by  the 
amendatory  act  of  1853  (S  2,  chap. 
838,  Laws  of  1853),  and  this  fact  is 
not  stated  in  the  report  as  requii'ed 
by  said  act.  (Folqkb  and  Earl, 
J.J.9  dissenting.)  Id. 

8.  The  court  will  not  imply  a  term 
into  a  statute  for  the  porpose  of 
extending  or  imposing  a  penalty  \ 
on  the  contrary  a  penal  statute  will 
be  Btrictiy  construed.  Id. 
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4.  It  seems,  that  where  the  reciidre- 
xiicnt  of  said  act  of  1853  ia  not 
olxiyed,  the  report  made  is  false 
aiid  subjects  the  peraons  making 
it  to  the  {)eualty  imposed  by  the 
original  act  (}  15),  for  the  making 
of  a  false  import.  (Dax forth,  J.; 
Church,  Ch.  J.  and  Millbr,  J., 
concurring.)  Id, 

PHYSICIANS  AND  SURGEONS. 

-^  JV?iat  cotnmunications  to^  are 
privileged. 
JSeeGh^tanv.M.L,In8.Co.    281 

piERa 

/Ssff  Whabybs. 

PLEADINGS. 

Counter-claim  not  allowable  in 

aetUm  for  conversion. 

See  F.  8.  Inatn.  v.  Nat.  Bk.     162 

Complaint  alleged  that  plaits 

tiff  **is  a  corporatUm^**  the  answer 
admitted  this.  Held,  that  the  adtnis- 
si.n  was  not  limited  to  tim/e  of 
answ^. 

See  Legrand  v.  M.  M.  Association. 
(Mem).  638 

Where  action  is  brought  to 

recover  back  nutveys  alleged  to  have 
been  fraudulently  obtaiTied,  under 
color  of  a  contract  with  the  State  by 
means  of  fraudulent  pretenses,  and 
vouchers,  and  Iry  coUmum  with  State 
officers,  oti  failure  to  prove  fraud  a 
recovery  ex  c<mtraetu  cannot  be  had. 
Also,  as  to  ratification  by  Legislature. 

See  People  ex  rd.  v.  Denison. 
(Mem.)  656 

PRACTICE. 

1.  The  defendant,  in  an  action  in  a 
court  of  recoi'd,  is  not  bound  to 
avail  himself  by  way  of  counter- 
claim, of  an  independent  cause  of 
action,  eiusting  in  his  favor  against 
plaintiff.  The  rule  in  this  respect 
was  not  changed  by  the  Code. 
Brown  v.  OaUaudet.  413 

2.  The  caption  of  a  *  order  for  the 
service  of  summons  by  publica- 
tion was  "At  a  Special  Term  of  the 
Supreme  Court,  *  *  *  held  at 
chambers ;"  and  there  was  a  direc- 
tion to  enter  it.  It  did  not  appear 
that  it  was  entered  as  a  court  or- 


der ;  it  was  in  fact  made  by  the 
judge  whose  name  appeared  in  the 
caption,  out  of  court,  in  his  private 
chambera ;  it  was  signed  with  his 
initials  and  those  of  his  office; 
and  in  the  body  thereof  it  pur- 
ported to  be  made  by  the  judge. 
The  Geneml  Term  hold  that  Sie 
caption  and  the  direction  to  enter 
wera  not  conclusive,  and  that  the 
order  was  gowl  sa  a  chamber  or- 
der of  the  j  udge.  Held,  that  as  the 
question  was  purely  one  of  fomi, 
this  court  would  not  differ  with  the 
court  below  on  so  technical  a  pomt 
of  practice.  Ch-der,  thei-efore,  af- 
firmed.   Phinney\.Broschell.  544 

3.  The  attention  of  the  conrt  must 
be  called  to  the  precise  point  i»- 
tended  by  an  exception,  otherwise 
it  will  not  avail.  Sdhile  v.  Brok- 
hahus,  C14 

4.  An  appeal  from  an  order  of  Gen- 
ei-al  Tei*m  affii*raiRg  a  judgment 
is  pi'emature  and  unauthoiized ; 
judgment  should  fii-st  be  entei^tl 
and  the  appeal  taken  fi'om  the 
judgment.      Kiltner  v.   Bradley, 

WJiere  questitm  as  to  juris- 
diction qf  subject-matter  of  action  of 
tresjxtss  qwsre  liausum  may  be  raised 
on  ^notion  to  volute  order  of  arrest. 

See  A.  U.  Td.  Co.  v.  Middleton. 

408 

—  In  criminal  trial,  uSien  de- 
murrer to  challenge  qf  juror  not  prop- 
er, also  cluUlenge  need  not  be  verified. 

See  Cox  v.  People.  500 

-^—  Departure  from  rule  of  prac- 
tice does  not  affedt  jurisdidion. 
See  Mojarrteta  v.  Saenz.  647 

When  case  will  be  sent  back  to 

rtfereefor  more  particular  findings. 
See  Bigler  v.  Pinkney.  (Mem.)  636 

SeeChSK. 

FiNDiyas  OF  Ia.w  akd  Fact. 

Plbadings. 

Trial. 

PRESUMPTION. 

Where  presumption  is  thatf 

upon  motion  to  vacate  a  writ  of  ne 
exeat,  the  court  only  considered  the 
merits,  not  the  question  of  power  to 
grant  the  writ. 

See  CoUins  v.  CoUins.  24 
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-^—  Where  (ittaehmmt  in  proceed- 
ings to  punUih  for  conteiapt  recites 
that  it  vxjbs  ikstted  in  pursuance  of 
order  of  court,  presumption  is,  that 
such  order  wasgratUed, 
See  Park  v.  Park.  166 

IVfiere  jwnsdictum  of  court 

of  another  iState  uoiU  be  presumed. 
See  P.  P.  G,  Co.  v.  Whedock.  278 
— ^  In  cuftion  on  check  against 
drawer,  presumption  in  favor  of  its 
fluidity,  and  burdni  is  up)fi  defend- 
ant to  show  toant  of  conMdcration, 
See  Raubitschek  v.  Blank,         478 

Where  presumption  is^  that 

^mortgage  by  manufacturing  corpora- 
tUm  was  given  wUh  assent  of  two- 
thirds  of  its  members. 

See  Denike  v.  JV:  F.  and  R.  L.  and 
a  Co,  5S9 


PRINCIPAL  AND  AGENT. 

1.  A  principal  is  liable,  as  a  g'eneral 
rule,  for  such  wi-ong*  of  hia  agtjnt 
as  is  coinmitte<i  in  the  course  of 
his  employment  and  for  the  bene- 
fit of  tne  principal ;  and  this,  al- 
though no  express  command  or 
privity  is  proven.  F.  Svgs.  Instn. 
V.  Nat.  Bk.  162 

S.  A  corporation  is  liable  for  its 
wi'ong-ful  acts  and  omi^ions  and 
for  the  acts  of  its  agents  while  en- 
gaged in  the  business  of  their 
agency  to  the  same  extent  and 
under  the  same  cii-cumstances  as 
natural  i)ei'8ons.  Id. 

8.  The  provision  of  the  statute  of 
uses  and  tinists  (1  R.  S.,  728,  }§  51, 
53),  declaring  that  where  a  grant 
shall  be  made  to  one  i)erson  for  a 
valuable  consideration  paid  by 
another,  no  use  or  trust  shall  re- 
sult in  favor  of  the  one  making 
the  payment,  but  title  shall  vest  in 
the  grantee,  implies  the  assent  and 
co-ojieration  of  the  one  paj-ing  the 
money,  and  so  inducing  the  grant 
from  the  one  receiving  it ;  it  does 
not  apply  unless  he  was  aware 
that  the  g^^nt  was  so  taken.  ReiU 
y.  BeUz.  588 

4.  It  seems,  therefore,  that  where  an 
a^nt  has  invested  the  moneys  of 
his  principal,  in  his  hands,  in  the 
purchase  of  real  estate,  taking  title 
in  hifl  own  name,  in  oi*der  to  claim 


the  benefit  of  said  provision  he 
must  show  that  the  title  was  bo 
taken,  with  the  knowledge  and 
consent  of  his  principaL  Id. 

5.  In  an  action  to  have  it  adjudged 
that  lands  so  allegcil  to  have  l>een 
purchased  by  an  agent  are  held 
by  him  in  trust,  the  complaint, 
after  alleging  the  piircha5;e  with 
the  money  of  the  principal,  and 
the  grant  to  the  agent  in  his  own 
name,  alleged  that  it  was  undei*- 
stuod  and  agi<eed  that  the  invtist- 
ments  should  be  mtule  in  the  name 
of  the  principal,  and  that  it  wtis 
taken  without  her  knowl<*dge  or 
consent  in  the  name  of  defendant. 
PlaintiiTs  evidence  established 
these  allegations.  In  the  answer 
and  in  his  testimony  defendant  de- 
nied that  the  pui'chase  was  ma<le 
with  the  money  of  his  principal* 
and  denied  the  agi*eement  alleged. 
The  refei*ee  found  that  the  l^ds 
were  puixihased  for  the  piincipal. 
There  was  no  express  finding  that 
the  deed  was  taken  without  the 
consent  or  knowledge  of  the  prin- 
cip:il.  Held,  that  the  finings 
made,  necessarily  implied  an  ab- 
sence of  consent  or  knowledge  that 
he  should  take  title  in  his  own 
name  j  that  consent  to  a  convey- 
ance V(jsting  the  entire  interest, 
b:)th  legal  and  equitable,  in  the 
agent,  would  be  inconsistent  with 
the  finding  that  the  lands  wore 
purchased  for  the  principal.      Id. 

—  When  bank  not  liMe  for  neg- 
ligence, as  collecting  agent. 
See  Indig  v.  N.  C.  Bank.         100 

PRINCIPAL  AND  SURETY. 

It  seems,  that  in  an  action  against  a 
principal  and  surety,  insolvency  of 
the  plaintiff  is  a  stmicient  ground 
in  equity  for  the  allowance  of  a 
set-off  existing  in  favor  of  the 
principal  against  the  i^laintiff ;  this 
equitable  right  is  strengthened 
where  the  principal  is  also  insol- 
vent.   Coffin  V.  McLean.  560 


PRIVILEGED  COMMUNICA- 
TIONS. 


from  diflclnring  any 


thysidan 
lOrmation 
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which  lie  acquired  in  attending  a 
patient  in  a  professional  capacity, 
and  which  was  neceat>aiy  to  enable 
him  t<)  pi^escribe  (2  R.  8.,  406,  6 
7 J ;  Cotle  of  Civil  Pi-ocedure,  S 
831),  includes  in  formation  receivea 
throiig-h  iho  HsiL^e  of  eight  aa  well 
as  that  communicated  through  the 
ear.  It  needs  not  that  an  exam- 
ination of  a  i)ationt  t-hould  be  pri- 
vate to  exclude  infonnation  so  de- 
rivcil ;  nor  is  it  I'eciuired  that  it 
shoidd  l>e  shown  in  the  first  in- 
stance by  formal  proof  that  the 
in  format  ion  was  necessary  to  ena- 
ble the  physician  to  ))rcscnbe. 
Qrattan  v.  Met,  L.  Iiis.  Co.      281 

2.  The  statute  includes  all  knowl 
ed^  acquired  fnom  the  patient 
himself,  from  the  statements  of 
otlierj  suji'ounding'  him,  and  from 
observation  of  his  ax)pearance  and 
symptoms.  Jd, 

3.  The  death  of  the  patient  does  not 
i-emove  the  prohibiiion,  and  the 
physician  cannot  testify  to  the 
cau:^  of  death  learned  by  him 
while  attending  the  patient  in  a 
professional  ca|)acity.  Id. 

4.  Every  communication  which  a 
client  makes  to  his  legal  adviser 
for  the  pui-pose  of  professional  aid 
or  advice  is  protected.  Bacon  v. 
lYisbie,  394 

5.  Although  an  attorney,  when  called 
as  a  )vitne5w  as  to  communications 
made  to  him,  disclaims  that  he 
was  acting  in  a  professional  capac- 
ity, that  IS  a  matter  for  the  coui*t 
to  determine  from  the  facts  ap- 
pearing. Id. 

6.  It  is  not  essential  to  bring  the 
case  within  the  statutorjr  prohibi- 
tion that  a  foe  was  paid  at  the 
time  of  the  communication,  or  that 
a  suit  was  pending  or  contem- 
plated ;  if  the  communication  was 
m  the  coui-se  of  any  professional 
empk)yinent,  related  to  the  sub- 
ject-matter theroof,  and  may  be 
supposed  to  have  been  dl•a^vn  out 
in  conseciuence  of  the  rolation  of 
the  parties  to  eac",h  other,  it  is  en- 
titled to  protection  as  a  privileged 
communication.  Id, 

7.  The  rule  of  exclumon  applies  to 
every  attempt  to  give  the  oom- 


muzdcaitioQ  in  evidence  withoatthe 
assent  ot  the  person  maldn^  it  | 
and  so,  iixludcs  a  case  where  the 
evidence  is  sought  to  be  given 
without  such  oonaent  agninat  • 
thii-d  person.  Id* 

8.  It  ^eemSf  that  when  each  a  com* 
munication  is  sought  to  be  proved 
in  an  action,  to  which  the  person 
making  it  is  not  a  i)ai*ty,  an  objec- 
tion thereto^  by  the  party  agamsi 
whom  it  is  offered,  will  lie,  on  the 
gi*ound  of  public  policy.  Id, 


PROFESSIONAL      COMMUNICA- 
TIONS. 

ffee  Pbivilbged  CoMHuincATiogB. 


PUBLIC  POLICY. 

1.  It  Memtf  that  when  a  communica- 
tion by  a  client  to  his  attorney  is 
sought  to  be  proved  by  the  testi- 
mony of  the  attoroey,  in  an  acticm, 
to  which  the  peition  making  it  is 
not  a  i>ai*ty,  an  objection  thereto, 
by  the  party  against  whom  it  is 
onerod,  will  lie,  on  the  ground  of 
public  policy.    Bitcun  v.  i^VwW*. 

394 

2.  The  law  will  not  aid  a  party  to 
recover  back  money  paid  for  com- 
pounding a  crime.  CoUins  v. 
Lane.  627 

What  individual  eontracta  of 

officers  cf  corporation  in  rtfercnce  to 
Us  affpirs  not  void  as  against  puUie 
policy. 

JSes  Bamee  v.  Brown.  fi27 


QUESTIONS  OP  LAW  AND  FACT. 

When  negligence  a  questionof 

fact, 
iSee  Bart  v.  ff.  B.  B.  Co,  (Mem.) 

622 

QUO  WARRANTO. 

1.  Where,  under  an  adverse  judg- 
ment in  an  action  in  the  natui^e  of 
a  quo  warranto,  the  defendant  who 
was  in  the  possession  of  the  ofKce, 
having  a  cei-titicate  of  election  fi  om 
the  duly  constituted  board  of  can' 
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vasaerB,  ma  removed  from  the 
oiiioe ;  hdd,  that  upon  revei'sol  of 
the  judgment  here,  the  court  had 
power  and  it  waa  proper  to  com- 
pel restitution  of  th^  rights  lost  by 
means  of  the  eiToneous  judgment 
(Ccxle  of  Civil  Procedui-e,  }  1823) ; 
abo,  that  the  c^urt  could  not  look 
into  the  case  to  see  which  way  the 
moriiS  inclined  as  between  the 
two  contestants;  the  defendant 
having  the  adjudication  in  his  favor 
required  by  the  statutes,  and  by 
virtue  of  it  having  held  and  exer- 
cised the  office,  this  is  conclusive 
until  the  certificate  has  been  cor- 
rected or  shown  to  be  false  by  Ju- 
dicial determination.  (I  R.  8., 
118,  J 17.)  People  ex  reL  v.  Lip- 
ingston.  66 

2.  The  jurisdiction  and  power  of  the 
couiiis  was  not  affected  by  the  pro- 
vision of  the  Co<ie  of  Proce<iure 
(§  428).  abolishing  the  writ  of  qvo 
warranto  and  pi-ocwdinga  by  infor- 
mation in  the  natui'e  thereof;  it  is 
only  the  foi-m  of  the  proceeding 
that  was  done  away  with.  The 
remedies  theretofoi-e  had  in  those 
forms  may  now  be  obtained  by 
civil  action.    People  ex  reL  v.  Hall. 

117 

3.  As  to  whether  the  jurisdiction  of 
the  coui'ts  in  those  mattci-s  can  be 
affected  by  legislation,  qwBre,    Id. 

i.  The  provision  of  the  charter  of  the 
city  of  New  York  of  1873  (}  6, 
chap.  33.),  Xaws  of  1873),  making 
the  board  of  aldei*man  '*  the  jud^ 
of  the  election,  retui'ns  and  qualifi- 
cations ot  its  own  membci'8»  sub- 
ject, however,  to  the  i*eview  of  any 
court  of  competent  jui-isdiction," 
did  not  oast  the  courts  of  juiis- 
diction,  or  prevent  them  from  or- 
iginating an  inquiry  as  to  the  right 
to  that  otHce.  (Cucbcii,  Ch.  J  , 
dissenting.)  Id. 

5.  The  provision  eimply  treates  a  cu- 
mulative jurisdiction,  bv  the  exei^ 
else  of  which  the  boara  is  for  the 
time  constituted  a  legal  body  and 
its  acts  are  made  authoritative, 
leaving  to  courts  of  competent  ju- 
risdic^on  the  right  to  inquire  in 
behalf  of  the  people,  into  the  right 
of  any  person  who^  by  action  of 


the   bo<u*d,    holds   a  place  in  it. 
(CuuBCU,  Ch.  J.,  dissenting.)    Id. 

6.  The  rule  that  where  a  new  right 
or  the  moaus  of  acquiring  it  is  con- 
feri'ed,  and  an  adequate  I'emedy 
for  its  invasion  given  by  the  same 
statute,  parties  injured  ai*e  con- 
fined to  the  statutory  redress,  does 
not  apply  in  such  cise,  as  against, 
the  people,  as  the  rii^ht  to  inquire 
is  not  given  by  the  cliar.cr.  nor  ia 
a  remedy  given  to  the  people  by  it« 

Id. 

7.  The  distinction  between  the  oc- 
casions and  the  eticct  of  the  use 
of  such  pi'ovi^ioiis  in  a  Icgv^lative 
enactment  confcnnng  power  upon 
the  councils  of  municipalities  or 
other  inferior  tribunals,  and  their 
use  in  the  Constitution  of  the  Uni- 
ted States  (ai-t.  1>  $  &»  sub.  1).  and 
of  this  Stat«  (art.  3,  <  10).  conferr- 
ing jiower  uix)n  the  houses  of  the 
Legislature  x^ointed  out.  Id. 

8.  Inasmuch,  however,  as  the  said 
pi-ovii^ion  does  give  judicial  power 
to  the  l>oard  of  aldermen,  whei-e 
a  person  claiming  to  be  a  mem- 
ber of  said  board  has  instituted  a 
proceeding  befc>i*e  it,  whei'ein  it  hns 
been  adjudgi>d  that  he  has  not, 
and  that,  as  against  him,  another 
has  the  right  to  the  office,  such 
an  adjudication  until  revoi'scd  ia 
conclusive  as  to  him ;  and  is  a 
bar  to  an  action  bi*ought  by  him 
to  test  his  claim,  although  it  is  not 
ft  bar  as  against  the  people.      Id. 

9.  In  an  action  in  the  nature  of  a 
quo  Tcarrautot  as  between,  the  re- 
lator and  the  defendant,  the  bur- 
den is  upon  the  former  to  make 
out  a  better  title  to  the  office  than 
that  of  the  latter ;  while  as  between 
the  }ieople  and  the  defendant,  the 
latter  may  be  called  u]X)n  to  show 
that  his  possession  of  the  office  is 
lawful.  The  t>roduction  of  a  cer- 
tificate of  election  fix)m  the  proper 
officer  is  however  sufificient.  JPco- 
pleexrel,Y,  Perley.  624 


RAILROAD  CORPORATIONS. 

1.  A  railroad  corporation,  organized 
tinder  the  general  railroad  act, 
has  no  authority,  without  the  con- 
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sent  of  the  Lecislature,  to  lease  its 
road  to  an  indixidual ;  and  where 
it  haa  bo  done  it*  is  i-eeponsible  to 
the  public  for  the  mannoi*  of  opera- 
ting- the  road;  as  to  the  public, 
those  operating  it  must  be  re- 
garded  as  af^ents  of  the  corporar 
tion.  (FoixJKR,  J.,  dissenting".) 
AhloU  V.  y.,  G.  arJd  K.  H.  R.  R. 
Co.  27 

2.  The  right  of  incoi'poration  con- 
ferred under  the  genei*ai  law,  like 
a  special  charter,  is>in  the  natui^e 
of  a  contract.  In  return  for  the 
powei*8  and  fi*anchi8e8  gi-anted, 
the  corpoi'ation  is  place<l  umier 
obligations  to  }iei*form  certain 
duties  to  the  public,  and  it  can- 
not, without  the  consent  of  the 
other  party  to  the  contitict,  change 
its  terras  or  absolve  itself  from  its 
obligations.  Id. 

8.  The  clause  in  the  act  of  1864  ($  2, 
chap.  fi82,  Laws  of  18(i4),  renuir- 
ing  that  whei'e  the  rnih'oad  of 
any  railroad  corporation  shall  be 
leased  to  any  other  railroatl,  the 
lessee  shall  f)eribrm  certain  acts, 
does  not  confer  power  to  lease, 
but  applies  only  when  such  power 
has  been  confeiTed.  Id. 

4.  Accordingly  held  (Folgisb,  J.,  dis- 
senting), whei-e  a  railroad  corpora- 
tion so  organized,  had  leased  its 
road  without  legislative  authority, 
that  it  remained  liable  for  injuries 
caused  by  the  negligence  of  those 
operating  the  road.  Id. 

5.  It  8eems,  that  it  is  competent  for 
the  Legislature,  in  gi*anting  pei"- 
missiou  to  lease,  to  transfer  &U  or 
any  liability  to  the  lessee.         Id. 

6.  Where  an  engineer  upon  a  rail- 
road locomotive  was  killed  by  an 
explosion  of  a  boiler  which  had 
been  for  some  time  out  of  repair, 

'  and  had  been  frequently  reported 
and  sent  to  the  i^epair  shop  for 
repaii*s,  hdd^  that  defendant  who 
waa  operating  the  road  was  not 
excused  from  liabihty  by  the  facts 
that  there  was  no  negUgence  on 
his  part  in  the  employment  of  a 
superintendent  of  repairs,  or  in 
omitting  to  make  proper  regula- 
tions; that  the  master  mechanic 
having  charge  gave   proper   in- 


structions for  the  thorough  ex- 
amination and  repair  of  the  engine, 
and  that  the  negligence  causing 
the  accident  was  that  of  the  me- 
chanics directed  to  make  the  i*e- 
paii-B.     FmXUt  v.  Jewett.  46 

7.  Defendant  was  operating,  as 
lessee,  the  road  of  anotht^r  rail- 
road corporation,  which  was  built 
under  the  act  of  1850  (chap.  14U, 
Laws  of  1850).  The  road  was  laitl 
through  a  sti'eet  in  the  city  of  U., 
which  was  not  lestoi'ed  to  its 
former  state  as  i-eq\iired  by  said 
act  (^  1:8,  sub.  5),  the  rails  being 
left  projecting  al)Out  four  and  one- 
half  inches  above  the  sui-face  of 
the  stroet,  without  any  planking 
or  filling  between  them.  M.,  plain- 
tiff's intestate,  was  iHHldling  kind- 
ling wo<'»d  in  said  street  with  a 
hoi'se  and  wagon,  which  he  left 
near  the  sidewalk  while  he  step- 
ped aci-oss  the  walk,  al>out  uz 
feet  from  the  wagon,  to  solicit  a 
purohase.  An  ap]>roaching  train 
frightened  the  hoi^se,  which  ran 
diagonally  aci-oss  the  raib*oad 
track.  The  hind  wlieel  of  the 
wagon  caught  upon  and  slid  along 
the  further  rail.  Alxmt  the  time 
the  horse  started,  the  attention  of 
M.  was  called  to  the  appitvaching 
train,  then  between  200  and  300 
feet  distant;  he  at  once  ran  to 
catch  his  hoi-se,  crossed  the  track, 
seized  hold  of  the  harness  of  the 
hoi'se,  when  the  engine  struck  the 
hind  wheel  of  the  wagon,  and  he 
was  thrown  upon  the  track  and 
killed.  The  rails  in  use  at  the 
time  of  the  accident  wero  laid  by 
defendant.  An  ordinance  of  the 
city  prohibited  defendant  from 
running  its  trains  through  the  city 
at  a  rate  exceeding  eight  miles  an 
hour ;  the  ti*ain  was  running  about 
twelve  miles  an  hour.  In  an  ac- 
tion to  rocover  damages,  hdd^  that 
the  evidence  justified  a  finding  of 
negligence  on  the  part  of  defend- 
ant, and  of  the  absence  of  con- 
tributory tfiegligence  on  the  part 
of  M. ;  that  in  the  absence  of  pi-oof  ' 
that  the  horse  was  vicious,  unsafe 
or  unmanageable,  it  was  not  negli- 
gence per  se  for  M.  to  leave  his 
horse  unfastened,  when  he  waa 
near  enough  so  that  he  mi^ht 
reasonably  expect  to  control  him 
in  an  emergency,  by  bifl  vdoe,  or 


INDEX. 


737 


to  reach  him  before  he  could  es- 
cape; also,  that  it  could  not  be 
said,  as  mattci*  of  law*  that  he  vio- 
lated an  oi-dinance  of  the  city 
which  forbade  any  pei-son  leaving 
a  horse  in  the  street  unless  se- 
curely tied.  Also  ?i€l(lf  that  de- 
fendant could  not  escape  liability 
for  the  condition  of  the  road  be- 
cause it  was  lessee.  Wasiner  v. 
D„  L.  UTid  W,  R.  R.  Co,  212 

8.  It  seetn.%  that  even  if  M.  was 
chargeable  with  negligence  in 
leaving  his  hoi*se  in  the  sti*eet, 
this  could  not  defeat  the  action,  as 
such  negligence  was  not  in  any 
proper  sense  the  immediate  or 
proximate  cause  of  the  accident. 

Id. 

9.  Defendant  and  others  signed  the 
following  instrument:  "We,  the 
undesigned,  citizens  of  Unionville 
and  vicinity,  pledge  oui-selvcs  to 
subscribe  for  and  take  stock  in  and 
for  the  construction  of  the  Lake 
Ontario  Shoi-e  Railroad  to  the 
amount  set  opposite  our  name  re- 
spectively, on  condition  said  road 
be  locate! I  and  built  through  or 
north  of  the  village  of  Unionville, 
in  Parma."  In  an  action  thei-eon, 
held,  that  it  was  not  a  subsci'iption 
to  plaintiff's  capital  stock  j  that  it 
was  in  no  sense  a  party  to  the 
agreement,  and  could  not  maintain 
an  action  thorcon.  L,  0.  JS.  R.  iJ. 
Cd.  V.  Curtiss.  219 

10.  It  appeai'cd  that  plaintiff's  road 
and  property  of  every  kind,  with 
its  rights  and  franchises,  were  sold 
under  a  mortgage;  that  a  new 
company  was  organized,  which 
became  the  owner  thei*eof,  and 
that  the  road  was  thereafter  built 
by  the  new  company  ;  plaintiff  did 
not  offer  to  furnish  defendant  with 
stock  in  the  new  road.  Held,  that 
these  facts  did  not  aid  the  plain- 
tiff; that  plaintiff,  although  not 
formally  dissolved,  had  in  fact 
ceased  to  CTtist  for  any  practical 
purpose;  that  its  certihcate  of 
stock,  if  now  issued,  would  not 
represent  the  road,  or  anything 
else  of  value,  and  so  that  defend- 
ant would  receive  no  consiJera- 
tion  for  his  suliscription,  if  made, 
or  fbr  his  money,  if  paid.  Id. 

SiCKBLS— Vol.  XXXV. 


11.  It  seems,  that  where,  in  conse- 
quence of  the  fractious  refusal  of  a 
passenger  upon  a  raih-oad  to  pay 
the  full  fare  the  company  has  a 
right  to  demand,  the  ti'ain  is  stop- 
ped for  the  sole  pui-poso  of  putting 
him  off,  he  is  not  entitled  to  insist 
on  continuing  his  tiij),  on  paying 
the  fai'e,  but  may  be  I'cmoved  from 
the  train.  CBrieii  v.  N.  Y.  C.  and 
H.  R.  R.  R.  Co.  £36 

12.  But  where  the  train  stops  at  a 
i^egular  stopping  place,  and  the 
passenger,  befoi'e  being  ejected^ 
or  others  in  his  behalf,  oll'or  to  pay 
the  full  fai-e,  it  is  the  duty  of  the 
conductor  to  accept  it ;  and  if  he 
i*efuses  and  ejects  the  passenger 
the  company  is  liable.  Id, 

13.  Plaintiff  went  to  defondanfa 
depot  in  Phihulelphia  with  nine 
trunks,  to  take  passage  wilh  his 
family  to  Chicago ;  he  a])plied  to 
the  baggage-master  for  chocks  fop 
his  baggage,  but  was  informed 
that  he  must  fii'st  procure  tickets ; 
while  he  was  absent  foi*  that  pur- 
pose, the  baggage-master  caused 
Ms  baggage  to  be  weiglu'.l,  checked 
and  put  into  the  baggage-car. 
Upon  the  return  of  plaintiff  with 
his  tickets  he  was  informed  that, 
under  the  rules  of  the  company, 
the  tii-kets  wore  not  sufTicient  to 
transfer  all  his  baggage ;  for  the 
excess  a  charge  w.us  made  which 
plaintiff  refused  to  i>ay;  he  de- 
manded his  checks,  these  were 
refused  unless  the  extra  charge 
was  paid;  he  then  demanded  his 
trunks,  but  the  baggage-master 
refused  to  delivtr  them,  for  the 
reason  that  they  were  covered  with 
other  baggage  and  could  not  be 
reached  before  the  time  for  start- 
ing the  train.  Plaintiff  declined  to 
go  on  the  train ;  his  baggage  went 
through  to  Chicago,  and  the  night 
after  its  ai'rival  the  depot  was 
struck  and  set  on  tiix^  by  lightning, 
and  it,  with  the  baggage,  except 
two  trunks  ami  some  loose  articles, 
was  destroyed.  The  trial  court 
found  that  there  was  no  reasonable 
excuse  for  the  refusal  to  ]*estore 
the  baggage  to  plaintiff.  In  an 
action  for  the  convei'sion  of  the 
bag^^age,  held,  that  the  facts  au- 
thorized a  finding  of  a  conversion 
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at   Philadelphia.     McCormick   v. 
JRwin.  Cent,  Ji,  IL  Co,  353 

14.  It  appeai'ed  that  after  plaintiff 
had  determined  not  to  take  the 
train,  he  called  upon  defendant's 
president  and  i-eqiiested  him  to 
cause  the  baggfa^pe  to  be  taken  off 
at  Pittsburg,  as  he  intended  to 
stop  thei-e  ;  the  pi*esident  gave  the 
Itecessary  dii'ectiona  and  the  bag- 
page-master  telegniphed  to  Pitts- 
burg, but  the  baggage  was  not 
Btoppe<l.  Th<i  baggage-master  also 
gave  to  plaintiff  an  order  for  the 
delivery  of  the  baggage  at  Pitts- 
burg without  chcc!is.  During  the 
same  day  plaintiff  requested  the 
baggagc-maator  at  Philadelphia  to 
countermand  the  oider  to  stop  the 
baggage,  as  he  had  concluded  to 
go  thi-oiigh  to  Chicago  without 
stopping.  Plaintiff  UM>k  a  train  the 
same  evening ;  on  ai-riving at  I^tts- 
burg  he  pi*eaented  the  onler  and 
was  infonncd  th:it  the  baggage 
had  gone  on  ;  he  expressed  his 
gi-atilication  and  took  an  oi'der 
fi-om  the  baggage-m;ister  to  the 
one  at  Chiciigo  dii-ecting  the  de- 
liveiy  of  the  baggage  without 
checks;  upon  his  arrival  at  Chi- 
cago he  claimed  antl  took  posses- 
sion of  tho  ba£r^*^ige  saved.  Held 
(FoLGEn,  J.,  (li.sa(Miting),  that  by 
the  acts  of  plaintiff  subsequent  to 
the  convei*aion,  he  I'csumed  control 
of  his  baggage  in  the  condition  it 
was  on  boanl  the  train,  and  elected 
to  hold  defendant  as  camei* ;  that, 
as  such,  it  was  not  liable  for  the 
loss,  and  for  the  oiiginal  conver- 
sion was  only  liable  in  nominal 
damages.  Id. 

15.  Whei-e  two  or  more  persons  or 
coriwralions  ai-e  oiMJi-atmg  a  rail- 
road, their  liability  to  an  employee 
for  an  iniuiy  i-csnlting  fiH)m  defect- 
ive machineiy  furnished  by  them 
for  use  in  the  coui-se  of  his  employ- 
menty  is  several  as  well  as  joint, 
and  an  action  is  maintainable 
against  one  of  them.  Kain  v. 
Smith.  45S 

16.  Every  railroad  operator  owes  to 
his  employees  a  duty  to  fui*nish 
machinery  adequate^  and  proper 
for  the  use  to  which  it  is  to  oe  ap- 
plied, and  to  maintain  it  in  like 
condition.    For  every  injury  hap- 


pening by  reason  of  neglect  to  per- 
foi*m  this  duty,  he  is  liable  as  for  a 
tort ;  and  this  whether  the  act  or 
omission  causing  it  was  due  to  his 
})ei'sonal  neglect,  or  the  neglect 
of  an  agent  employed  by  him,  and 
whether  there  wera  one  or  more 
pai*ties  concei«ned  as  ox)erators  or 
employees.  Id. 

17.  While  the  receiver  of  a  railroad 
may  be  protected  from  an  action 
at  law,  in  respect  to  the  property 
in  the  possession  of  the  court,  or  in 
his  hands  as  its  i-eceiver,  or  from 
the  consequences  of  an  accident 
occurring  in  its  management,  as  to 
other  projierty  the  management  of 
which  he  has  voluntarily  assumed, 
and  over  which  the  coui-t  has  no 
control,  he  is  it»siwnpiblc  individu- 
ally for  its  careful  and  proper  man- 
agement. Id. 

18.  Defendant  S.,  and  others,  who 
had  been  apixnntc<l  receivers  of 
the  V.  C.  R,  R.  C:o  ,  a  Vei-mont 
coiporation,  by  the  Court  of  Chan- 
cery of  that  State,  with  the  consent 
and  authority  of  said  court,  to- 
gether with  the  V.  C.  R.  ii.  Co., 
leased  of  the  O.  &  L.  C.  R.  R.  Co., 
a  Now  York  corix)ration,  its  i-oad, 
i'olling-8toc:k,  etc.,  for  a  term  of 
yeai-s;  the  lessee:  covenanting 
among  other  things  to  keep  the 
demised  property  in  good  i-epair, 
and  to  "  assume  all  obUgations  "  of 
the  lessor,  "  either  by  statute  or  at 
common-law,  as  common  caiiici's, 
wai^housemen  or  otherwise."  Un- 
der this  lease  the  Icssoib  took  i)Os- 
session  of  and  oi)erated  said  road. 
Plaintiff  was  in  the  employ  of  raid 
lessees  upon  the  road,  and  while 
engaged  in  loading  a  car  was  in- 
iui-ed  by  the  fall  of  a  Ugger  be- 
longing to  and  fuiTiisheil  by  them 
for  sucti  U5«3,  but  which  was  msuffi- 
cient  for  that  purpose ;  8.  w^as  not 
pi'eaent  at  the  time,  and  no  per- 
sonal negligence  on  his  part  was 
claimed.  Held,  that  an  action  to 
recover  damages  was  maintunable 
a^nst  S.  alone ;  that  the  fact  of 

.  his  being  a  receiver  did  nok  affect 
his  liability,  as  he  was  not  in  pos- 
session of  the  road  so  leased  aa  an 
officer  of  any  court  or  by  its  au- 
thority, but  by  ^drtue  of  a  contract 
simply  permitted  by  the  court; 
that,  outside  of  the  State  of  Ver- 
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monU  tbe  court  hod  no  jurisdiction, 
and  S.  could  do  no  act  virtiUe  officii 
in  this  State ;  his  liability  was  that 
of  an  individual,  and  he  could  not 
be  Bhlelded  by  a  dcsscription  of  his 
office,  or  a  declaiution  that  he  was 
acting  iu  an  official  character.    Id, 

REAL  PROPERTY. 

Building  erected  on   leased 

land  is  real  pntpsrtyfor  pwrposcB  of 
taxatio'i, 

JSee  People  ex  rd.  v.  Commrs.    573 

RECEIVER. 

1.  Whoi'e  a  i^eceiver  has  been  ap- 
poiutod  of  a  i-cgistered  policy  life 
insurar.ce  company,  pursuant  to 
the  act  of  180i)  ()  7,  chap.  902, 
Laws  of  18C9),  and  the  superin- 
tendent of  the  insui*ance  depart- 
ment has  sold  the  securities  de- 
posited with  him  to  secui-e  such 
policies,  as  |)re8cribed  by  said  act 
(J  8),  the  I'eceiver  is  entitled  to  have 
the  pi-occeds  immediately  paid 
over  to  him;  the  superintendent 
has  no  ri^ht  to  retain  the  fund 
until  the  ixjceiver  is  ready  to  dis- 
ti-ibute.  In  re  Atty.-Chn.  v.  N. 
Am.  Ins,  Co,  152 

"2.  The  State  is  mmply  the  custodian 
■    of  the  securities,  and  when  con- 
verted under  the  provisions  of  Iho 
act,  the  i-eceiver  becomes  the  right- 
ful custodian  of  the  pi*oceeds.   Id. 

8.  It  seems,  that  the  bond  given  by 
the  receiver  as  requii-ed  by  said 
act  ( ^  7)  covers  a  misappropriation 
by  him  of  such  pi-occeds ;  but  if 
othci*wise  this  will  not  affect  the 
explicit  language  of  the  act  require 
ing  the  payment  to  him.  Id. 

4.  "While  the  receiver  of  a  railroad 
may  he  protected  from  an  action 
at  law  in  i^espect  to  the  property  in 
the  possession  of  tne  court,  or  in 

'  his  nands  as  its  receiver,  or  from 
the  eonseciuences  of  an  accident 
occuning  in  its  management,  as  to 
other  proi)erty  the  management  of 
which  he  has  voluntainly  assumed, 
and  over  which  the  court  has  no 
control,  he  is  resporndble  indivi- 
dually for  its  careful  and  proper 
manBgement.  Kainv.SmUh.  468 


Heceiver  appointed  by  conri 

of  another  State,  w?ien  liable  to 
employe  in  Vtis  State  for  ij^uriea 
resulting  from  defective  machinery, 
Kain  v.  Sfnith.  458 


RECOVERY  OP  POSSESSION  OF 
PERJSONAL  PROPERTY. 

See  Claim  asd  Pblivbbt. 


REFERENCE.  | 

After  plaintiff  had  been  pa^'tially 
examined  as  a  witncs.<i  on  tiial  b^ 
foro  a  referoe.  the  hearing  was 
adjourned,  and  was  set  down  for 
two  successive  days.  The  referee 
upon  the  fii-st  day  infoimt^d  the 
attorney  for  the  parties  that  the 
case  would  not  be  pi-oceeded  with 
that  day,  but  would  be  the  uexL 
He  was  adnaed  by  defendant's 
attorney  that  he  could  not  attend 
the  next  day ;  he  did  not  ap])ear, 
and  the  case  was  pi  ocecded  with 
on  the  second  day.  Several  wit- 
nesses being  examined  for  plaint- 
iff without  any  one  appearing  for 
defendant.  A  motion  was  made 
on  behalf  of  defendant  at  Sjiecial 
Term  to  strike  out  the  evidence  so 
given,  which  was  deni':  <l.  A  similar 
motion  was  thei*eafter  made  before 
the  referee  upon  a  sulMsoqueni 
hearing.  Held,  that  the  motion 
was  properly  denied.  Coming  y, 
Hetfleld.  261 

-Fteff  of  sheriff s  and  rtCerees 

on  foreclosure  sale  in  city  of  JVcw 
York,  aimmiit  of. 

See  Schermerlujm  v.  Proviij.     817 

When  case  will  he  sent  Ixick  to 

referee  for  more  particular  findings. 

See  Bigler  v.   Pinkney.    (Mem.) 


REMAINDER. 

As  to  whether  a  remainder  in  a  chat- 
tel may  be  created  and  ^ven  by 
the  donor's  carving  out  a  life  estate 
for  himself,  and  transfening  the 
remainder  without  the  intervention 
of  a  trosEtee,  gucetv.  Youmg  y* 
Young.  439 
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REMEDY. 

Where  a  new  right  is  given  by  stat- 
ute, Bind  a  specific  i-eTief  prescribed 
for  its  violation,  the  i^medy  is  con- 
fined to  that  given  by  the  statute. 
Jessup  V.  Carnegie,  441 

When  remedy  to  rerooer  back 

tax  improperly  assessed  is  by  appli- 
cation to  county  judgr^  for  order  re- 
quiring the  board  of  supermsora  to 
Tffundt  instead  of  by  action  against 
town. 

See  City  of  R,  v.  Town  of  iJ.    802 


REPLEVIN. 

WJien  undertaking  inforin, 

unauthorized  by  the  statute,  taken  by 
sheriff  from  defendant  arrested  under 
order  (fairest  in  action  to  recover  pos- 
session of  personal  property  is  void. 

See  Cook  v.  IVeudenthal.  202 

See  Claim  and  Dblivbby. 


RESTITUTION. 

Where,  under  an  adverse  judgment 
in  an  action  in  the  nature  of  a  quo 
warranto,  the  defendant  who  was 
in  the  poB-^ssion  of  the  office,  hav- 
ing a  certificate  of  election  from 
the  <luly  constituted  boaixi  of  can- 
vassers, was  iHimoved  fi-om  the 
office ;  held,  that  upon  revei-sal  of 
the  judgment  here,  the  court  had 
pow^er  and  it  was  pi-oper  to  com- 
pel restitution  of  the  rights  lost  by 
means  of  the  erroneous  judgment 
(Code  of  Civil  Pi-ocedurc,  $  1323) ; 
also,  that  the  court  could  not  look 
into  the  case  to  see  which  way  the 
merit>s  inclined  as  between  the  two 
contestants ;  the  defendant  having 
the  adjudication  in  his  favor  re- 
quired by  the  statutes,  and  by  vir- 
tue of  it  having  held  and  exercised 
the  office,  this  is  conclusive  until 
the  certificate  has  been  coiTectcd 
or  shown  to  be  false  by  judicial 
determination.  (1  R.  S.,  1 18,  { 17.) 
People  ex  ret.  v.  Livingston,       66 

ROCHESTER  (CITY  OF). 

1.  Where  in  pursuance  of  statutes 
(chap.  387,  Laws  of  1873;  chap. 


663,  Laws  of  1875),  imposing  upon 
the  city  of  Rochester,  a  Bystem  of 
water-works,  **for  the  use  of  its 
inhabitants  and  the  extinguishment 
of  tires,"  lands  were  pui'chafe<l 
and  a  resenoir  constnicted  in 
the  town  of  Rush,  Iield,  that  the 
work  was  to  l>e  re^ai-ded  as  exe- 
cuted for  the  public  benefit,  and 
the  property,  thei-efoi-e,  as  held 
for  pubuc  purposes ;  and  so,  that 
in  the  absence  of  an  expi-ess  legis- 
lative declaration  authorizing  it» 
it  was  not  subject  to  taxation,  and 
that  a  tax  impa'^d  thereon  in  said 
town  was  illegal  and  void.  City 
of  Hocf tester  v.    Tcncn  of  Mush. 

902 

2.  Where,  however,  the  said  prop- 
erty was  asserse<l  by  the  town 
as^s?ors,  and  the  city  paid  the  tax 
to  the  town  collect oi",  who  paid  it 
over  to  the  county  treasui-er,  by 
whom  it  was  applied  ''in  the  same 
manner  as  other  taxes  a^Fcssed 
and  collected  in  said  town,**  i,  f.,  a 
portion  paid  to  the  authorities  of 
the  town,  a  poriion  to  the  proper 
State  officera  and  the  i^sioue  re- 
tained for  county  pui^ioses.  Held, 
that  an  action  could  not  be  main- 
tained against  the  town  to  recover 
back  the  tax,  or  that  portion  thei^eof 
paid  over  to  the  town  officei«,  as 
the  town  has  no  trexism-er,  and  its 
officei-s,  to  whom  the  money  was 
paid  do  not  I'epi'CFent  it,  their 
functions  being  pi-escrilnid  by 
statute,  and  the  money  they  re- 
ceived being  expended  in  the  per- 
formence  of  official  duty.  Id, 

3.  It  seems,  however,  that  the  city 
has  a  i-emedy  in  such  case  under 
the  provision  of  the  statute  ex- 
tending the  powei"s  of  boai-ds  of 
supervisors  (chap.  85.'),  Laws  of 
18G9,  as  amended  by  $  5,  chap. 
695,  Laws  of  1871),  which  requii^es 
the  boai*d  of  sui^i'\'isors  of  a 
county,  upon  the  order  of  the 
county  judge,  to  i-efund  the  amount 
of  any  tax  illegally  or  improi>erly 
assessed.  Id. 


RULES. 

ffeld,  that  the  rule  of  the  Supreme 
Court  (mle  34  of  1858,  47  of  1871 
and  1874,  and  rule  32  of  1877),  re- 
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quiring'  a  case  to  be  aerved  witbin 
tsa  days  alter  written  notice  of  the 
decision,  or  I'cport  was  in  conflict 
with  the  Code,  and  consequently 
inoperative.      French  v.  Powers, 

146 

Omission  to  comply  vnth  rule 

2!i  requiring  affidavits  an  ex  parte 
application  to  state  whctlier  prevums 
application  has  been  mads  does  not 
aj/'ect  jurisdiction,  it  is  a  mere  irregu- 
larity. 

See  Mqjarrieta  v.  Saenz.  547 

SALARY. 

When  de  jure  officer  of  amu- 

nidpcU  corporation  can  recover  sat- 
ery  a!thou</hit  has  been  paid  to  one 
mstuaU'f  in  the  office. 

See  MoVeamy  v.  Mayor  185 

SALES. 

X.  Plaintiff  sold  to  R.,  defendant's  in- 
testate, certain  stock  for  a  sum  paid 
down,  **  and  one-half  of  whatever 
price  the  same  should  be  sold  foi*, 
when  sold,  over  and  above  that 
sum."  In  an  action  to  establish 
and  enforce  an  alle^^d  trust  in 
said  stock  in  the  hands  of  defend- 
ants, hdd,  that  the  agi'eemeut  im- 
IK)rted  an  obligation  to  sell,  the 
pei-formance  of  which  plaintiff 
could  enforce;  that  until  thQi*e 
was  a  possibility  of  a  sale  of  the 
stock  for  a  price  above  the  sum 
paid,  the  sale  was  optional  with 
R.,  as  plaintiff  could  have  no  in- 
terest therein;  that  conceding  R. 
alone  could  detei*mine  at  what 
time  after  that  event  happened  he 
should  selU  and  that  the  inability 
of  plaintiff  to  interfere  continued 
during  the  life  of  R.,  upon  his 
death,  plaintiff  could  compel  a 
sale ;  and,  after  a  deduction  of  the 
sum  paid,  a  payment  to  him  of 
one-half  of  the  residue.  Jones  v. 
Kent.  585 

d.  But,  kdd,  that  plaintiff  was  not  en- 
titled to  an  account  of  dividends, 
or  other  income  i*eceived  by  de- 
fendant fi-om  or  on  account  of  the 
stock.  Id, 

8.  By  consent  of  plaintiff  a  portion 
of  the  stock  was  exchanged  for 


bonds,  R.  paying  a  sum  of  monev 
to  elToct  the  exchange.  Hddt 
that  the  bonds  stood  in  placo  of 
the  stock  transfeiTed  for  it,  and 
the  sum  paid  upon  the  exchange, 
in  addition  to  the  sum  paid  upon 
the  purchase,  should  be  ix)tained 
by  defendant  from  the  avails  of 
the  stock  and  bonds  when  sold* 

Id. 
See  Yendos  and  Pdrcuassr. 


SAYINGS  BANKS. 

Liability  of  individual  banker 

for  putting  forth  siqn  as  a  savings 
bankf  and  wlio  is  individiuU  banker. 

See  People  ex  rel.  v.  Doty.         226 


SET-OFF. 

1.  Three  of  the  defendants,  in  an 
action  brought  by  them  against 
M.,  plaintiff  s  assignor,  to  recover 
possession  of  pei-sonal  propei*ty» 
gave  an  undertaking  executed  by 
them  and  by  the  other  defendants 
as  sui*etie9,  on  a  claim  foi*  the  im- 
mediate possession  of  the  pi'op- 
erty.  M.  succeeded  in  the  action, 
recovering  a  judgment  f<»r  the 
value  of  the  property ;  execution 
was  issued  thereon  and  returned 
unsatisfied.  In  an  action  upon  tho 
undertaking  defendants  claimed 
to  be  allowed  as  a  set-off  an  in- 
debtedness of  M.  to  the  principals 
in  the  undertaking,  pai't  of  which 
was  due  and  payable  before  tho 
assignment  of  M.  to  plaintiff,  and 
a  pai't  after ;  but  all  of  which  was 
due  and  payable  befoi'e  there 
ai*Ose  a  cause  of  action  upon  the 
undertaking.  Held,  that  at  law 
defendants  wei*e  not  entitled  to 
the  set-off.  1st.  Because  it  was  a 
several  indebteilness  of  M.  to  bat 
three  of  the  defendants,  while  the 
liability  of  defendants  was  joint. 
2d.  Because  it  was  due  and  pay? 
able  befoi'e  there  was  a  cause  of 
action  in  the  plaintiff.  Coffin  v. 
McLean.  660 

2.  The  assignment  to  plaintiff  by  M., 
was  for  the  benefit  of  the  creditors 
of  the  latter,  he  being  insolvent; 
it  was  made  before  the  termina- 
tion of  the  replevin  suit ;  the  prin- 
cipals in  the  undertaking,  also, 
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before  that  time,  became  insolvent. 
Held,  that,  upon  equitable  princi- 
ples, defendants  wei-e  not  entitled 
to  the  set-off,  ns  the  equities  in 
plaintiff  and  the  creditors  of  M. 
ivci'c  superior  to  those  of  the  de- 
fendants. Jd, 

8.  It  8ce7njt,  that  in  an  action  against 
a  prlnci|>al  and  surety  insolven- 
cy of  the  plaintiff,  is  a  sufficient 
ground  in  equitjr  for  the  allow- 
ance of  a  set-off  existing'  in  fa- 
vor of  the  princiimi  against  the 
plaintiff;  this  equitable  right  is 
fitiHingthened  where  the  principal 
also  is  insolvent.  Id, 

4.  Cross  demands,  though  unliqui- 
dated by  judgment,  and  although 
not  within  the  statute  of  set-off, 
will  in  equity  be  set-off  against 
each  other,  it,  from  the  situation 
of  the  parties,  justice  cannot  othei*- 
wise  be  <lonc.  Insolvency  of  one 
of  the  pai-ties  is  a  sufficient  ground 
for  the  allowance.  Davidson  v. 
Alfaro.  660 

(.  As  to  how  for  the  light  of  lien  of 
an  attorney  for  costs  will  stand  in 
the  way  of  a  set-off  of  a  judgment, 
sought  in  an  equitable  action, 
qiuBre.  Id. 

Where  action  is  hmught  on 

fmilding  crmtract  and  for  oilier  work, 
and  tJte  evidence  fails  to  shaio  such  a 
^perfonnance  of  the  contract  as  wUl 
entitle  t^  a  recovery  thereon^  the  money 
paid  thereon  or  the  damages  sus- 
tained cannot  be  set  of^  against  the 
other  work. 

See  Woodward  v.  IhtUer,  812 


SHERIFF. 

i.  Defendant  H.,  having  been  ar- 
rested upon  an  oi*der  of  an*est  is- 
sued in  an  action  to  i*ecover  the 
possession  of  peraonal  pi-operty, 
was  discharged  from  an*est  upon 

,.  gi^"l?  ^^  ^^®  sheriff  an  undertak- 
ing, in  and  by  which  the  sureties 
.undei*took  that  H.  should  "  at  all 

•  times  render  himself  amenable  to 
the  process  of  the  coui-t,  *  *  * 
and  for  the  payment  to  the  plain- 
tiffs of  such  sum  as  may,  for  any 
cause,  be  i*ecovered  against  the 
defendant,"  instead  of  an  under- 


taking for  the  delivery  of  the  prpp- 
ei'ty  to  the  plaintifli  if  dcliveiy  bo 
adjudged,  etc.,  as  prescril>ed  by 
the  Code  of  Pi-ocedure  (§}  187, 
211).  In  an  action  n|x)n  ttie  un- 
dertaking, Tield,  that  the  final 
clause  therein,  i.  e.,  as  to  pay- 
men*,  was  to  be  construed  in  con- 
nection with  the  provision  of  said 
Code  U  277),  directing  the  form 
of  juugmcnt  in  such  an  action ; 
and  that,  as  so  consti-ued,  it  was 
not  an  absolute  undeHiiking  ta 
pay  the  value  of  the  pro|K?rty,  but 
onl^  to  pay  on  condition  that  no 
delivery  can  be  hod ;  but  that  the 
undertaking  was  void  as  having 
been  taken  colore  officiU  within  the 
meaning  of  the  statute  (2  R.  S., 
2S6,  (  .09),  foi-  the  i-eoson  that  it 
l>ound  the  sureties  for  the  amena-. 
bility  of  H.  to  pi^ocess,  an  obliga- 
tion which  could  not  be  roquii-ed 
from  H.  as  a  condition  of  his  re- 
lief.    Cook  v.  Preudenthal.       203 

2.  It  was  claimed  that  this  provision' 
in  the  undertaking  should  be  re- 
jected as  sui-plusa^,  for  the  I'ea- 
8on  that  an  execution  agiunst  the 
body  could  not  issue  on  the  judg- 
ment in  the  action,  and  so  that  no 
liability  could  aiise  under  the 
clause  in  question.  Held,  unten- 
able, as  an  execution  against  the 
body  could  have  l)een  issued 
(Code  of  Procedure,  §  288)  after  a 
retuim  unsatisfied  of  an  execution 
against  the  property  of  H.        Id, 

3.  Also,  ?ield,  that  in  the  alisence 
of  any  evidence  as  to  the  cuvum- 
stances  under  which  the  under- 
takins"  was  given,  it  was  to  be  as- 
sumed that  the  sheriff  designedly 
took  the  undertaking  in  the  form 
in  which  it  was  given.  Id, 

4.  Also,  held,  that  the  undertaking 
could  not  be  treated  as  an  agi'ee- 
ment  between  the  parties  to  the 
replevin  puit,  and  so  enfoiveable 
by  plaintiffs ;  that,  although  taken 
by  the  sheiiff  for  the  benetit  of ^the. 
plaintiffs  it  was  also  for  his  ownr 
protection,  and  in  taking  it  he 
acted,  not  as  the  private  agent  of 
the  plain tiffe,  but  as  agent  of  the 
law.  Id. 

5.*  The  doctrine  of  i*atification  by  ther 
plaintiff  in  an  action,  of  an  unau- 
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thorized  act  of  the  sheriff,  has  no 
application  to  the  case  of  a  secu- 
rity taken  by  him  in  the  assumed 
exercise  of  his  official  authoiity 
and  duty,  from  one  under  arrest, 
containing'  conditions  not  embraced 
in  the  statutes.  Id. 

JVJien  undertaking  in  form, 

unautluyrizcd  hy  the  statiUe,  taken  by 
sfierifffrom  defendant  arretted  under 
order  of  arrest  17*  action  to  recowr 
possession  of  personal  property  is  void. 

JSee  Cook  v.  Freudenthdl.  202 

i*tc«  of  sheriffs  and  referees  on 

foreclosure  sale  in  cUy  of  New  York, 
amount  of, 

See  8chennerhom  v.  Prouty,      817 


SIGNAL  SERVICE. 

Under  the  provisions  of  the  act  of 
1876  (ch:u>.  299),  to  enable  the 
recoitid  of  the  signal  service  dc- 

SaHment  to  be  I'eceived  in  evi- 
ence,  whci'e  the  officer  in  chargt) 
produces  a  book  containing*  a  copy 
of  the  ixjcord,  attested  by  his  ag- 
nature,  and  h&  verifies  its  correct- 
ness as  a  witness,  this  is  a  suffix- 
cient  certification  •*  under  oath  '*  to 
authorize  the  reception  of  the  copy 
as  evidence.    ISchiU  v.  Brokhdhus, 

614 


SPECIFIC  PERFORMANCE. 

1.  Where  by  a  contract  for  the  sale 
of  lands,  the  vendor  a^i'i-eed  to  pay 
all  taxes  and  assessments,  fi-om  its 
date,  until  the  puixihase-money 
was  paid  as  proviued,  and  then  to 
convey  by  warranty  deed,  and 
where  at  tho  time  fixed  for  per- 
formance of  the  contract,  thei-e 
were  taxes  and  assessments  upon 
the  lan;is.  Held,  that  upon  refus- 
al of  the  vendor  to  perfoiin,  the 
vendee  was  entitled  to  maintain 
an  action  for  specific  performance ; 
that  she  was  not  confined  to  an  ac- 
tion at  law  upon  the  covenant  to 
pay  the  taxes.     Stone  v.  Lord,  60 

2.  The  parties  entered  into  a  contract 
by  which  plaintiffs  agreed  to  de- 
liver, transfer  and  set  over  to  de- 
fendant two  tax  leases,  made  by 
the  cor)X>ration  of  the  city  of  New 
York,  **  with  all  and  singular  tiie 


therein  mentioned  and 
[lescnbed,  and  the  buildings  there* 
on,  with  the  appurtenances,"  for 
and  during-  the  residue  of  the  term 
of  years  specified  in  the  leases,  for 
a  certain  sum  which  defendant 
agi-eed  to  pay  as  specified,  and  to 
secui'e  a  portion  by  bond  and 
mortgage.  In  an  action  for  a 
.specific  perfoi^nance  of  said  con- 
tract, the  court  found  that  the 
leases,  and  the  proceedings  taken 
to  authorize  them,  were  iixegular 
and  defective.  Held,  that  as  the 
a^freement  was  not  nierv^ly  to  trans- . 
fer  the  leases,  but  the  lands  and 
buildings  for  the  terms  of  the 
leases,  and  the  leases  being  in- 
valid, BO  that  plaintiffs  could  not 
t]*ansfer  a  good  title,  a  specific 
pei-foionance  on  the  part  of  defend- 
ant could  not  be  deci*ecd.  Bensd 
V.  Qray,  517. 

3.  Also,  held^  that  the  question  as  to 
whether  defendant  entered  into 
IX)6ses&ion  imder  the  contract  was 
not  material ;  that  if  he  did  so  enter 
it  would  not  entitle  plaintifis  to  a 
specific  performance  if  they  had 
no  title,  nor  would  it  pi-ecluae  de- 
fendant from  objecting  to  the  title. 

Id, 

4.  Subsequent  to  the  agreement,  de- 
fendant pui-chased  and  received  a 
conveyance  from  the  owner  of  the 
lands.  Held,  that  this  did  not  cure 
the  defects  in  plaintiffs*  title,  aa 
the  title  so  acquired  was  independ- 
ent of  and  hostile  to  the  one  plaint- 
ifis undertook  to  convey.  Id^ 


STATE. 

Where  action  is  brought  to  f»- 

cover  back  iMnieys,  alleged  to  hav9 
been  fraudulently  obtained  under 
color  of  a  contract  toit/i  the  State  by 
means  of  fraudulent  pretcjioes,  and 
ranchers,  and  by  coUusion  with  State 
officers,  on  failure  to  prove  fraud  a 
recovery  ex  contractu  cannot  be  had: 
also  as  to  ratification  by  Legislature, 

See  F^le  ex  rd,  v.  Dcnison, 
(Mem.)  656 

STATUTES. 

1.  The  court  will  not  imply  a  term 
into  a  statute  for  the  purpose  of 
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extending  or  Imposing'  a  penalty ; 
on  the  contrary  a  ])cnal  etatute 
will  be  Btiictly  construed.  Bon- 
nell  V.  QriswoldU  128 

9.  The  constniclion  placed  upon  the 
statute  of  another  State  ny  the 
courts  of  that  State  is,  as  a  gt»neral 
rule,  conti-olling,  and  will  be  fol- 
lowed by  the  courts  of  this  State. 
Jessup  V.  Carnegie.  441 

8.  It  scernSf  however,  that  where  a 
statute  hoa  bc^ou  constinicd  by  the 
courts  of  the  State,  w'losc  Lcgisla- 
tui-e  enacted  it,  and  oblicutions 
have  been  entered  into  on  the  faith 
of  such  derisions,  a  subsequent 
decision  giving  a  different  con- 
struction will  not  control  as  to  such 
prior  transactions.  Id. 

4,  Where  a  new  right  is  given  by 
statue,  mid  a  specific  i*(ilief  pre- 
scribed fcr  its  violation,  the  rem- 
edy is  confined  to  that  given  by  the 
statute.  Id. 
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Chav.  7G1,  Laws  of  1866. 

^cc  Peop/c  ex  rel.  v.  ConCrs,  573. 

1  J2.  /S.,  604,  §  4. 

2  i2.  S.,  403,  5  38. 

Chap.  517,  2^tr«  o/  1867. 

Chap.  481,  Xair«  o/  1871. 

See  Denike  v.  iV:  Y.  and  IL  L. 
and  C.  Co.,  599. 

Chap.  40,  Laws  of  1848. 

Ch(fy.  519,  ZaiTJ?  of  1875. 

See  Knox  v.  Baldwin,  610. 

Chap.  299,  Xatr*  o/  1876. 

See  Schile  y.  Brokhahus,  614. 

iScc  Statute  op  Frauds. 
Limitations  of  Actioks. 


STATUTE  OF  FRAUDS. 

a-promisBorv 
note,  ostensibly  acting*  for  himself, 
sells  the  same  for  a  valuable  con- 
aderation,  and  upon  the  sale  jirom- 
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ises  orally  that  the  note  is  good  and 
>vill  be  paid  at  maturity,  the  pi'om- 
ise  is  not  within  the  statute  of 
fraud^  and  the  pi-omissor  is  liable 
thereon  in  cose  of  non-payment. 
MOks  V.  JiU'h,  209 

2.  The  pi*omise  may  be  regarded, 
not  as  one  to  answer  for  the  de- 
fault of  the  maker,  but  as  one  to 
a  the  purchaser  for  the  money 
in  case  the  maker  does  not. 
Id. 

B.  Defendant  and  H.  ncg^otiated  foi* 
the  exchange  of  certain  real  es- 
tate ;  the  tenns  were  agreed  upon 
verbally  by  them  ;  defendant  was 
to  pay  a  Bam  agreed  uix>n  as  the 
dift'erence  in  tiie  values  of  the 
lands  to  be  exchang-cd ;  he  gave 
to  H.  a  cbcc^k  for  $500,  as  a  pay- 
ment, receiving  thei-cfor  a  receipt 
signed  by  H.  In  an  action  upon 
the  check,  parol  evidence  was 
given  as  to  the  contents  of  the  re- 
ceipt^ it  having  been  lost,  which 
was  to  the  cfiect  that  it  stated  that 
the  check  w:is  received  on  account 
of  the  exchangts  of  said  lands, 
specifyinnr  them,  and  then  stated 
the  terms,  i.  c,  the  price  of  each 
piece  of  property,  the  amount  of 
mortga^3  to  be  executed,  etc. ;  it 
did  not  apiiear  that  the  tei*ms  of 
credit  wci-e  specified.  Defendant 
thereafter  refused  to  enter  into  a 
written  contract,  as  was  agi*eed, 
and  stopxxid  payment  of  the  check. 
Hdd,  that  the  burden  was  upon 
defendant  to  show  a  failure  of  con- 
Biderallon ;  that  as  it  did  not  ap- 
pear that  the  terms  of  credit  were 
not  in  the  i'eceii)t,  as  evei-y  pre- 
sumption was  in  favor  of  the  va- 
lidity of  the  check,  this  was  to  be 
presumed ;  that  the  I'eceipt  taken 
m  connection  with  the  check  con- 
tained the  matei*ial  elements  of  a 
contract,  sufficient  and  valid  under 
the  statute  of  frauds,  and  enforce- 
able in  equity  against  H. ;  and  that, 
therefore,  thoi-e  was  a  good  con- 
sideration for  the  check.  Haulit- 
Bchek  V.  Blank.  478 

STOCK. 

When  agreement  to  subscribe 

for  stock  of  a  railroad  coinpany 
cannot  be  enforced  as  a  subscription. 

See  L.  O.  S,  R,  R,  Co,  v.  Curths. 
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STOCKHOLDERS. 

Of  Iowa  corporation,  liability 

of  for  debts  of  corporatU/n  to  be  de- 
termined by  law  of  Iowa  as  construed 
by  its  courts. 

JSee  Jessup  v.  Carnegie,        '     441 

Building  erected  by  bank  on 

leased  land  is  real  property  for  pur^ 
poses  of  taxation^  and  value  to  be 
dfiducted  from,  value  of  sliares  in 
assessing  stockholder. 

/See  J^eople  ex  rd.  v.  CommissioTiers, 

573 

Of  manufacturing   corpora' 

turn,  when  not  lialls  for  debt  ^^  cor- 
poration, aWuntgh  whole  amount  of 
stock  is  not  paid  rn,  ami  wlien  action 
against  is  barred  by  statute  of  limir 
tatUms. 

See  Knox  v.  Baidisln.  610 

SUBSCRIPTION. 

When  agreement  to  subscribe 

for  stock  of  a  railroad  company 
cannot  be  enforced  as  a  svbscri^ 
tlon. 

See  L.  O.  S.  iJ.  i2.  Co.  v.  Oufrtiss. 
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SUMMONa 

Order  for  scrvioe  of  summons 

by  publication,  sufficiency  of 

See  Phinny  v.  Broschell.  544 

Order  for  service  of  summons 

by  publication,  may  beainended  after 
it  has  been  acted  upon. 

See  Mojarrieta  v.  Saenz.  553 


SURPLUS  MONEYS. 

Priority  of  claim  to,  as  be- 
tween different  owners  of  parcels  of 
inortgaged  premises. 

See  E,  C.  S.  Bank  v.  Boop,       691 


SURROGATE'S  COURT. 

1.  In  an  action  upon  the  bond  of  an 
administrator,  who  has  been  re- 
moved, whei*e  an  objection  to  the 
order  of  removal,  for  want  of  jur- 
isdiction, is  taken,  where  the  oixier 
was  granted  by  the  suiTOgate  of 
the  county  of  New  York,  the  ])ro- 
vision  of  the  act  of  1870  in  relation 
to  said  surrogate  ($  1,  chap.  859, 

94 
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Laws  of  1870),  which  provides  that 
the  objection  of  want  of  juiisdiction 
shall  not  be  taken  to  his  oixlers, 
except  by  appeal,  or  in  a  proceed- 
ing bcfoi-e  the  Burrogfate,  to  vacate 
OP  modify  it,  may  be  invoked  to 
sustain  the  order.    Kelly  y.  West. 

139 

2.  So,  also,  where  the  sorrogate  had 
jui<isdiction  to  grant  the  new  let- 
t<n's,  they  cannot  bo  attacked  in 
such  an  action  for  an  in^gularity ; 
the  letters  are  conclusive  as  to  the 
authority  of  the  pei'son  to  whom 
they  are  g^ranted  until  revoked  or 
set  aside.  Id. 

8.  A  failure  to  cite  the  widow  of  the 
deceased  is  an  iiTegnlarity,  for 
which  the  lettei-s  might  be  revoked, 
but  does  not  render  them  absolute- 
ly void.  Id, 

4.  It  seemSt  that  the  letters  would 
not  be  void  for  fi-aud  in  not  men- 
tioning the  name  of  the  widow  in 
the  petition  for  letters.  Id. 

5.  A  decree  of  the  sm-rogate  on  set" 
tlemcnt  of  the  accounts  of  the  re- 
moved administi*ator,  is  binding 
and  conclusive  upon  his  sureties. 

Id. 

TIME. 

1,  Under  the  provision  of  the  Code 
of  Pix)cedure,  in  i-efei-ence  to  mak- 
ing a  case  for  the  purix>ses  of  re- 
view, in  an  action  tried  by  the 
coui*t  or  a  i*eferee  (}  268),  the  ten 
days  allowed  for  that  purpose  did 
not  begin  to  run  untu  the  entry 
of  judgement,  and  notice  thereof; 
the  alteiniative  stated  therein,  <*  or 
within  such  time  as  may  be  pre- 
scribed by  the  rales  of  the  court," 
meant  such  further  time  as  might 
be  pi-escribed.    JPh-ej^ch  v.  Powers. 

146 

2.  A  service,  therefore,  of  a  copy  of 
a  referee's  report,  an  I  no  .ice  of 
filing,  did  not  operate  to  limit  tho 
time  to  serve  a  case  or  exceptions 

Id. 

8.  Accordingly,  held,  that  the  rule 
of  the  Supi-eme  Court  (rule  34  of 
1858,  rule  47  of  1871  and  1874,  and 
rule  82  of  1817),  requiring  a  case 
to  be  served  within  ten  days  after 


written  notice  of  the  decision^  or 
report  was  iti  conf.ict  with  the 
Code,  and  consequently  inopera^ 
tive.  Id, 

i.  The  practice,  in  this  i»c?pect,  was 
not  changed  by  the  pii> vision  of 
the  Code  of  Civil  Piwedui-e  (§  994), 
providing  that  exceptions,  taken 
after  tnal,  may  be  taken  **  at  any 
time  before  the  expiration  of  ten 
days  after  ser%ice  *  *  *  of  a 
copy  of  the  decision  of  the  court, 
or  i"eiK)rt  of  the  refci-ec,  and  a 
written  notice  of  the  entry  ofjvdg' 
orient  thereupon.**  Id, 

5.  "While  under  this  provision  excep- 
tions may  be  taken  at  any  time 
after  trim  they  are  not  -required 
to  be  taken  until  ten  days  after 
notice  of  j advent;  and  although 
no  provision  is  made  as  to  time  for 
serving  the  case,  as  the  case  is 
I'equired  to  contain  the  exceptions 
(Code,  §  997),  it  need  not,  and  can- 
not be  served  until  after  the  ex- 
ceptions are  framed,  and  the  pai'ty 
cannot  be  put  in  default  for  not 
serving  a  case  containing  them, 
befoi-e  the  expiration  of  the  time 
allowed  for  framing  them.        Id, 

6.  The  exceptions  referred  to  in  said 
provision  ai*e  not  simply  those 
taken  on  the  tnal.  Id, 

7.  It  seems,  that  whero  a  report  of  a 
referee,  and  notice  of  filing  there- 
of, were  served  prior  to  the  going 
into  effect  of  the  Code  of  Civil  Pro- 
cedui-e  (Sept.  1,  1877).  but  no 
judgment  had  l>een  entei-ed,  that 
even  if  the  practice  had  been 
changed  by  the  said  Code,  and 
the  rule  validated,  the  notice 
would  not  become  operative  to 
limit  the  time  for  making  a  case 
to  ten  days  after  the  Co<le  went 
into  effect;  as  the  notice  when 
served  did  not  ojxjrate  to  limit  the 
time,  the  new  provision  could  not 
iv^lj-oact  to  give  it  that  effect,  and 
a  i.ew  noliv.0  « should  have  been 
served.  Idf 

TOWN. 

WTien  action  cannot  he  motn- 

tained  against  town,  to  recover  toot 
tax  improperly  assessed. 

See  CUy  of  R.  v.  T&wn  oflU    802 
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TRESPASS. 

1.  As  an  action  of  ti^spass  qtuBre 
clatts^ijji  frcgit  is  local  in  it  char- 
acter, it  -will  not  lie  in  this  State 
where  the  land  is  located  in  anot  her 
State.  Ain.  Un.  Td.  Co,  v.  Mid- 
dlettm.  408 

2.  An  oi*der  of  arrest  -was  i£sncd  in 
an  action  to  recover  damages  for 
wrongfully  and  maliciously  cutting 
down  ana  caiTying  away  certain 
telegraph  poles,  with  the  wires  and 
insiUatoi-s  attached  thereto,  which 
were  located  in  a  highway  in  the 
State  of  New  Jei-sey,  and  formed 
part  of  a  continuous  telegraph  line 
in  openttion  in  that  State.  On 
motion  to  vacate  the  oixler  of 
an^est,  Tieldf  that  the  oixlcr  was  not 
pi-operly  gi*anted ;  that  as  t  ho  poles 
wei-e  affixed  to  the  soil  they  were 
pai't  of  the  realty,  and  the  cutting 
aown  of  the  same  was  a  trespass, 
the  damages  for  which  could  only 
be  i-ccovcred  in  an  action  quaare 
dausuni  /regit;  that  'the  cutting 
down  and  removal  charged  was 
one  continuous  transaction,  consti- 
tuting but  one  cause  of  action, 
which  could  not  bo  divided,  and 
was  local ;  also,  that  the  objection 
as  to  jui'isdiction  could  be  taken 
on  such  a  motion ;  as,  if  the  onler 
of  an-est  was  gi*anted  without  au- 
thority, defendant  was  entitled  to 
have  it  vacated,  and  was  iiot  bound 
to  raise  the  question  by  answer  or 
demuiTer.  Id. 

8.  It  appeared,  by  the  aflidavits, 
that  th3  defendant  cut  the  poles  in 
a  hig-hway,  and  carried  them  to 
the  (utches  and  side  fences  of  the 
i*oad,  and  left  them.  Hdd,  that 
conceding  the  poles  and  wii-es 
could  have  been  made  the  subject 
of  aconversion  after  they  had  been 
severed,  no  such  convei-sion  actu- 
ally took  place ;  also,  that  as  the 
order  of  ai-rest  was  g]*anted  for  the 
cutting,  as  well  as  the  convei*sion, 
even  if  the  convei-sion  took  place, 
the  oitler  should  be  vacated,  for 
the  reason  that  the  right  of  an-est 
is  not  applicable  to  all  the  causes 
of  action.  Id. 

4,  Where  one  of  two  adjoining  pro- 
prietors in  disregard  of  the  rights 
of  his  neighbor,  tears  down  a  piu^- 


wall,  or  a  portion  thereof,  claiminjg 
that  it  stands  entiicly  upon  his 
own  land,  and  intending  to  erect  a 
new  wall  for  himi  olf,  without  giv- 
ing his  neighbor  any  bcnclit  fi'om 
it  as  a  party-wall,  it  is  a  trespass, 
and  the  tre? palter  is  liable  for  thj9 
damages  resulting.  &'chUe  v. 
BrokMhus,  C14 

5.  In  an  action  to  i*ecover  puch  dam- 
ages, as  it  is  net  bused  iii)cn  negli- 
gence, contributci-y  negligence  is 
not  a  defence.  Id, 

C.  Xops  of  prefits,  consequent  upon 
such  a  trcsi^tcs,  ai*c  pi-oporly  al- 
lowed as  an  item  cf  drniagcs,  pro- 
vided they  arc  cuch  as  might 
naturally  be  cxi^cctcd  to  follow 
frera  the  wrengi'i:!  act,  and  are 
certain,  both  in  their  nature,  and 
in  i*espcct  to  their  caucc.  Id. 

7.  "Where  a  busincfs  has  been  pai^ 
tially  inteiTuptcd,  bccauEO  of  the 
trespass,  it  is  ccmpeLcnt  to  preve 
upon  the  quof  tion  of  damages  the 
amount  of  TbusincFs  previously 
done,  and  how  much  lesc  the  busi- 
ness was  during  the  months  when 
the  injury  occurred  than  during 
the  coiTespondir.g  months  of  the 
previous  year,  and  the  pi-otits  upon 
the  businees ;  and  where  the  evi- 
dence is  suflicicnt  to  show  that  the 
falling  of!'  of  butinesr.  wiis  in  con- 
sequence of  the  wrengful  acts  of 
the  defendant,  the  less  of  profits 
thus  established  is  a  pro|)er  item 
of  damages.  Id. 

TRIAL. 

1.  In  an  action  to  recover  moneys 
paid  for  a  foryed  bcntl,  alleged  to 
have  l>een  sold  by  dcfentlants  to 
plaintiff,  the  defenpo  wna  that  the 
bond  was  sold  by  W.,  the  owner, 
and  was  ftimply  <lelivere<l  by  de-. 
fendants,  who  held  it,  ns  security 
for  a  loan.  Defendants*  counsel 
requested  the  court  to  charge  that, 
if  defendants  received  tjie  pix)- 
ceeds  of  the  sale  of  the  bond  frem 
the  plaintiffs,  and  ajiplied  them  in 

Sayment  of  a  loan,  for  which  they 
eld  it  as  collatend,  they  were 
entitled  to  a  verdict.  The  court 
BO  chai-ged,  adding,  however,  this 
previso,  if  the  ownei-  of  the  bond 
sold  it,  or  plaintiffs  knew  or  had 
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reason  to  bclicvo  that  W.  was  the 
owner,  or  that  defendants  were 
acting  for  others  in  sellings;  the 
pro\4so  was  excepted  to.  IJddj  no 
error;  that  the  pi-oposition  con- 
tained in  the  i-cquest  to  charge  was 
untenable.    NUola^y.  linger,    64 

2.  After  plahilifF  had  given  testi- 
mony on  trial  before  a  ixiferee,  as 
to  tranL-aciions  wi.h  C,  one  of  the 
defendants,  but  befoixj  his  exami- 
nation \vaa  completed,  C.  died. 
Hdd,  that  the  death  of  C.  did  not 
authorize  tlic  stinking  out  of  the 
testimony  ;  that  section  399  of  the 
Code  of  l^i'ocodui'e  had  no  applica- 
tion, as  the  disquaUlication  under 
that  section  depended  entii-ely 
upon  the  facts  existing  when  the 
testimony  waa  given,  not  upon  any 
change  subsequently  occuning. 
Cmidns  v.  Hdfidd,  201 

8.  After  plaintiff  had  been  partially 
examined  on  a  witness,  the  hear- 
ing was  adjounicd,  and  was  set 
down  for  two  successive  days. 
The  refci-ee  iii>on  the  lii-st  day  in- 
formed the  attorney  for  the  pai-ties 
that  the  ca^e  would  not  be  pix)- 
ceeded  with  that  day,  but  would 
be  the  next.  lie  was  advised  by 
defendantV.  attomcy  that  he  could 
not  attend  the  next  day;  he  did 
not  appear,  and  the  cxise  was  piX)- 
ceedcd  with  on  the  second  day. 
Several  witnesses  being  examined 
for  i)laintiff  without  any  one  ap- 
pearing for  defendant.  A  motion 
was  made  on  behalf  of  defendants 
at  Special  Tenn  to  strike  out  the 
e\ddence  so  given,  which  was 
denied.  A  similar  motion  was 
thereafter  made  before  the  i-efei'ee 
upon  a- subsequent  hearing.  Heldy 
that  the  motion  was  properly 
denied.  Id. 

i.  Whei-e  feigned  issues  in  an  action 
are  tried  by  a  juiy,  and  the  judgt* 
presiding  at  the  trial  neither  en- 
tertains a  motion  for  a  new  trial 
nor  directs  exceptions  taken  at  the 
trial  to  be  heai'd  at  the  Genei-al 
Tenn,  a  motion  for  a  new  trial  can 
onlv  be  made  under  the  Code  of 
avil  Procedui'e  (§  1003)  at  the 
Special  Tei-m  where  the  motion 
for  final  judgment  is  made,  and 
before  such  judgment  Cha^n  v. 
ThompsoTu  275 


S.  Ill  an  action  npon  a  judgment  of 
a  district  coui^t  of  Caluuinia,  it  ap- 
peared by  the  judgment^record 
that  the  defendant  brought  an 
action  in  that  coui*t  and  i^ecovered 
a  judgment,  which  was  revei-sed 
by  the  Supreme  Court 'and  remits 
t«l  to  'he  district  couil  with  dii^c- 
tions  to  allow  a  countei*-claim ;  in 
pui*suance  of  which  dii-ection,  the 
judgment  *in  question  was  ren. 
dei*ed.  It  was  objected  that  the 
i-ecord  contained  no  notice  of  ap- 
peal, and  fo  showed  no  jurisdic- 
tion in  the  Supreme  Court.  Heid, 
untenable ;  that  the  Supreme  Court 
having,  under  the  Con.stitution  of 
California,  genei*al  api>el]ate  juris- 
diction of  judgments  of  the  district 
coui-ta,  and  having  enteriained  and 
acted  upon  the  api>eal,  jui-ir diction 
by  pi'Oi>er  notice  was  to  be  pre- 
sumed ;  also  that  the  attorneys  for 
theplaintilTin  that  action  appeared 
in  the  api>ellate  court.  JPoc,  Pneu, 
Gas  Co.  v.  IVhcelock.  278 

Wlierie  no  exceptions  taken  on 

trial,  or  to  refcr&^s  refusal  to  find, 
and  order  iiuKVfTjing  jmlg^nent  by 
Greneral  Tenn  does  not  state  it  was 
upon  facts  order  cannot  le  sustained, 

/See  ISrown  v.  QaLlaudtU  414 

Where  portion  of  a  charge  ex- 
cepts to  is  correct,  sgu^ption  unten- 
able; also  as  to  correitness  of  charge 
in  action  against  physician  for  neg- 
ligence. 

See  Doyls  v.  N,  Y,  E,  and  E,  Inr 
firmary.     (Mem.)  631 

See  Crimut  ju.  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  The  Supreme  Court  has  not  the 
power  to  desti-oy  a  valid  trust. 
Douglas  v.  Cruger,  15 

2.  In  1837  defendant  E.  was  the 
ownei*  in  fee  of  cei-tain  lands.  She 
was  then  a  minor,  a  ward  in  chan- 
cery, and  about  to  be  manied  to 
defendant  J.  Prior  to  the  maniage 
J.  executed  a  maiinage  settlement, 
by  which  he  agi'eed  to  convey  to 
N.,  as  tiTistee,  the  interest  in  all 
the  i*eal  estate  of  E.  which,  on 
such  mannage,  he  might  or  would 
be  entitled  to,  in  trust,  to  I'eceive 
the  rents  and  profits  and  apply 
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them  to  lier  use  during  their  joint 
lives;  if  she  should  die  before 
him  then  the  i-emainder  to  go  to 
her  chilJfeu,  etc.  Upon  petition 
to  the  chancellor  the  marriage  and 
settlement  were  approved,  and 
soon  after  the  mairinge  a  deed 
was  execute<l  by  J.  to  N.,  as  pro- 
vided. In  Novcml>ei',  18-18,  on 
the  cerLiticate  atid  onicr  of  a  jus- 
tice of  the  S  ipremo  Court,  N.  ex- 
ecuted a  d  jed  purjwrting  to  con- 
vey to  E.  all  tho  intei-est,  etc.,  so 
conveyed  to  him.  In  1807  E.  and 
her  husband  executed  a  mortgage 
upon  said  lands.     N.  died  in  18G8, 

'  anil  no  trustee  was  appointed  in 
his  i^lii'jo.  In  an  action  to  fore- 
close tho  mortgage  these  facts  ai>- 
peared,  al-i-)  that  E.  and  J.  had 
children  living  bora  of  their  mar- 
riage. HcLlt  that  tho  mortgage 
coyei*ed  all  tho  intei-ost  in  the 
lands  which  E.  and  J.  had  the 
nght  to  convey  at  the  time  it  was 
executctl ;  that  E.  then  owned  the 
fee,  subject  to  the  lifo  estutc  of 
her  husband,  which  passed  under 

'  the  trust  deed  to  N.  ;  that  the 
trust  was  valid  and  was  not  ex- 
tinguished by  the  conveyance  by 
N.,  as  that  conveyance  was  void; 
but  upon  his  death  it  vested  under 
the  statuto  in  tlie  Supreme  Court 
(1  R.  S.,  728,  §5  55,  G3,  65) ;  and 
that  such  conveyance  was  not  vali- 
dated by  the  order  of  the  Supreme 
Court.  Id. 

8.  Also,  Tield,  that  the  act  of  1»48 
"for  the  more  effectual  protec- 
tion of  the  property  of  married 
women"  (chap.  200,  Laws  of  1848) 
gave  the  court  no  authonty  to 
sanction  such  a  conveyance ;  and 
that  the  i^rovision  in  the  act  of 
1849  (chap.  375,  Laws  of  1849) 
confei'ring  that  authority  did  not 
affect  it,  as  the  deed  was  executed 
piior  to  the  passage  of  that  act. 

Id. 

4.  It  seems,  that  E.  could  not  be  es- 
topped fi-oin  asserting  that  her 
mortgage,  so  far  as  it  could  effect 
her  trust  intei'est,  was  in  contra- 
vention of  the  statute.  Id. 

5.  Equity  will  not  interpose  to  per- 
fect a  <lefective  gift  or  voluntaxy 
settlement  made  without  consid- 
eration, nor  can  it  convert  im  im- 


I)ei*fect  ^ft  into  a  declaration  of 
tinist  mei-ely  on  account  of  that  im- 
l^ei-fection.  Young  v.  Young.    422 

6.  To  create  a  ti'ust,  where  the  donor 
i*etains  the  pi'Oixjrty,  the  acts  op 
words  relied  u]K>n  must  be  un- 
equivocal, implying  that  he  holds 
the  vrojiefl'iy  as  trustee  for  the 
bench  t  of  another.  Id. 

7.  The  provision  of  the  statute  of 
iLses  and  trusts  (1  R.  S.,  728,  §§ 
51,  53),  declaring  that  where  a 
gi-ant  shall  be  m;ulc  to  one  person 
for  a  valuable  considemtion  paid 
by  another,  no  use  or  trust  shall 
i-esult  in  favor  of  the  one  making 
the  payment,  but  title  shall  vest 
in  the  grantee,  implies  the  assent 
and  co-operation  of  the  one  paying 
the  money,  and  so  inducing  the 
crant  from  tho  one  I'eceiving  it ;  it 
does  not  apply  unless  he  was 
aware  that  the  gi'ant  was  so 
takoTv    Heltz  v.  lieitz,  538 

8.  It  seems,  thereforo,  that  where  an 
agent  has  invested  the  moneys  of 
his  principal,  in  his  hands,  in  the 
purchase  of  real  estiite,  taking 
title  in  his  own  name,  in  oi*der  to 
claim  the  benefit  of  said  provision 
he  must  show  that  the  title  was  so 
taken,  with  tho  knowledge  and 
consent  of  his  principal.  Id. 

0.  In  an  action  to  have  it  adjudged 
that  lands  so  alleged  to  have  been 
pui-chased  by  an  agent  ai*e  held 
by  him  in  trust,  tho  complaint, 
after  alleging  the  purohnse  with 
the  money  of  tho  pnncipal,  and 
the  gi*ant  to  tho  agent  in  his  own 
name,  alleged  that  it  was  under- 
stood and  agi'eed  that  tho  invest- 
.  ments  should  be  made  in  the  name 
of  the  principal,  and  that  it  was 
taken  without  her  knowledge  or 
consent  in  the  name  of  defendant. 
Plaintiff's  evidence  established 
these  allegations.  In  the  answer 
and  in  his  testimony  defendant  de- 
nied that  the  purchase  was  made 
with  the  money  of 'his  principal, 
and  denied  the  agreement  alleged. 
The  rofcroe  found  that  the  lands 
were  purchased  for  the  principal. 
There  was  no  expross  finding  that 
the  deed  was  taken  without  the  con- 
sent or  knowledge  of  the  princi- 
pal.   Heid,  that  the  findings  made 
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,  necessarily  impUcd  an  absence  of 
consent  or  luiowledge  that  he 
should  take  title  in  his  own  name ; 
that  consent  to  a  conveyance  vest- 
ing the  entire  intei^cst,  both  legal 
and  equitable,  in  the  agent,  would 
be  inconsistent  with  the  finding 
that  the  lands  were  puixrhased  for 
the  principaL  Id, 

10.  Plaintiff  sold  to  R.,  defendant's 
intestate,  cei*tain  stock  for  a  sum 
paid  down,  **  and  one-half  of  what- 
ever price  the  same  should  be  sold 
for,  when  sold,  over  and  above 
that  sum."  In  an  action  to  estab- 
lish and  cnfoi*ce  an  alleged  trust  in 
said  stock  in  the  han<&  of  defen- 
dants, ?i£ld,  that  the  ogi'cement  im- 
ported on  obligation  to  sell,  the 
perfoi-mance  of  which  plaintitf 
could  enforce ;  that  until  thei-e  was 
a  possibility  of  a  sale  of  the  stock 
for  a  i)rice  above  the  sum  paid,  the 

i  sale  was  optional  with  R.,  as  plain- 
tiff could  have  no  intei-est  thei-ein ; 
that  conceding  R.  alone  could  de- 
termine at  what  time  after  that 
event  hap^>ened  he  should  sell,  and 
that  the  inability  of  plaintiff  to 
intei*fei*e  continued  during  the  life 
of  R,  uix)n  his  death,  plaintiff 
could  comix5l  a  sale ;  and,  after  a 
deduction  of  the  sum  paid,  or  pay- 
m^t  to  hiiu  of  one-half  of  the 
residue.    Joiies  v.  Kent.  585 

11.  But,  hcldj  that  plaintiff  was  not 
entitled  to  an  account  of  dindends, 
or  ottier  income  i-cceived  by  defen- 
dant from  or  on  account  of  the 
stock*  Id. 

12.  By  consent  of  plaintiff  a  portion 
of  the  stock  was  exchanj^ed  for 
bonds,  R.  paying  a  sum  of  money 
to  effect  the  exctiange.  Held,  ttiat 
the  bonds  stood  in  place  of  the 
stock  ti*ansfen*ed  for  it,  and  the 
sum  paid  u|x>n  the  exchange,  in 
addition  to  the  sum  paid  upon  the 

Surchaae,  should  be  retained  by 
efendant  from  the  avails  of  the 
stock  and  bonds  when  sold.      Id. 

LiabUity  of  trustees  of  manu- 

faettiHng  corporations  for  failure  of 
compamy  toJUe  annual  report, 

JSee  Bonnell  v.  GfrUvoold.  128 

Bruce  v.  PlaU.  879 


What  individual  contracts  of 

officers  of  corporation,  in  reference  to 
its  affairs,  not  txnd  <is  offainst  public 
policy. 

/See  Barnes  v.  Brown.  627 

When  trustees  of  manvfae^ 

iurifig  corporation  not  lialle  for  its 
debts,  because  of  fa  ilure  to  file  report, 
ami  where  actiofi  against  barred  by 
statiUe  of  limitatloiis. 

See  Knox  v.  Baldmn.  610 

W?iere  execvtor  and  trustee  is 

removed,  and  new  one  appointed,  this 
does  not  affect  a  separate  trust  cre- 
ated independent  of  the  will,  and  the 
old  trustee  is  entitled,  unl(ss  rnnoved 
in  appropriate  prociedinQs,  to  hold 
and  control  such  separate  trust  fund. 

/See  In  re  Clute.    (Mem.)  651 

UNDERTAKING. 

1.  Defendant  H.,  having  been  ar- 
rested upon  an  order  of  airest 
issued  in  an  action  to  recover  the 
possession  of  personal  property, 
was  discharged  fi*c.m  aiTcst  upon 
p;iving  to  the  sheriff  an  undertak- 
ing, in  and  by  which  the  Fureties 
undertook  that  H.  phould  "  at  all 
times  render  himself  amenable  to 
the  process  of  the  court,  *  *  * 
and  for  the  payment  to  the  plain- 
tiffs of  such  sum  OS  may,  for  any 
cause,  be  recovered  against  the 
defendant,"  instead  of  an  under- 
taking for  the  delivei^y  of  the  prop- 
erty to  the  plaintiff,  if  deli>eiy  bo 
adjudged,  etc.,  as  prescribed  by 
the  Code  of  Procedure  (JJ 187, 211). 
In  an  action  upon  the  undertaking, 
Jield,  that  the  final  clause  therein, 
i.  e.,  as  to  payment,  was  to  be  con- 
strued in  connection  with  the  pro- 
vision of  said  Code  (§  2'«7),  direct- 
ing the  foi*m  of  judgment  in  such 
an  action ;  and  that,  as  so  constru- 
ed, it  was  not  an  absolute  under- 
taking to  pay  the  value  of  the 
proi>erty,  but  only  to  pay  on  con- 
dition that  no  delivery  can  be  had ; 
but  that  the  undertaking  was  void 
as  having  been  taken  cHore  officii, 
within  the  meaning  of  the  statute 
(2  R.  8.,  286,  i  59),  for  the  reason 
that  it  bound  the  sureties  for  the 
amenability  of  H.  to  process,  an 
obligation  which  could  not  be  re- 
quired from  H.  as  a  condition  of 
his  relief.     Code  v.  ^)reudenthaL 
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2.  It  was  claimed  that  this  provision 
in  the  undertaking  should  be  I'e- 
jected  m  surplusage,  for  the  reason 
that  an  execution  against  the  body 
could  not  issue  on  the  judgment  in 
the  action,  and  so  that  no  liability 
could  arise  under  the  clause  in 
question.  Held,  untenable,  as  an 
execuiion  against  the  body  could 
have  been  ia-sued  (Code,  §  288)  after 
a  return  unsatisfied  of  an  execution 
against  the  pivperty  of  H.        Id. 

8.  Also,  Iidd,  that  in  the  absence  of 
any  eviib'ico  as  to  the  circum- 
stancc.4  u:i  icr  which  the  undertak- 
ing was  give.i,  it  was  to  be  ariumcd 
that  the  tilieriif  designedly  took  the 
underia-ting  in  the  tbrm  in  which 
it  was  given.  Id, 

4.  Also,  hsld,  that  the  undertaking 
could  not  l>e  treated  as  an  agi-cc- 
ment  between  the  parties  to  the 
replevin  suit,  and  so  enforceable 
by  plaintiffs  ;  that,  although  taken 
by  the  sheriiT  for  the  benefit  of  the 
plainti.?^,  it  was  also  for  his  own 
protee-ion,  and  in  taking  it  he 
acted,  not  ai  the  private  agent  of 
the  plaintills,  but  as  agent  of  the 
law.  Id. 

5.  The  d:)?trine  of  ratification  by  the 
plaintilf  in  an  action,  of  an  ^nau- 
thorizad  ajt  of  tho  Fheiiff,  has  no 
applica-.i'.)n  to  the  case  of  asecuiity 
taken  by  him  in  the  assumed  exer- 
cise of  hii  official  authority  and 
duty,  from  one  under  aii'ost,  con- 
taining conditions  not  embraced  in 
the  statutes.  Id. 

6.  It  8es}iM,  that  mere  verbal  varia- 
tions fix)m  the  statutoiy  form  will 
not  mako  A'oid  an  agreement  or 
secui'ity.  Id. 

-^-^Whcn  ejiivty  wUl  not  aUow 
itfft-oj^ar  undsrtaking  given  on  claim 
for  zmjnediate  possession  of  personal 
property. 

See  Coffin  v.  3fcXean.  560 


USES. 

The  provi?ion  of  the  statute  of 
and  ti-usts  (I  R.  S.,  728,  J5  51,  53), 
declaring  that  whei-e  a  Kv&nt  shall 
be  made  to  one  person  for  a  valu- 
able conaderation  paid  by  another. 


no  use  or  trust  shall  result  in  favor 
of  the  one  making  the  payment, 
but  title  shall  vest  in  the  grantee, 
im2)lies  the  assent  and  co-opei'ation 
of  the  one  paying  the  money,  and 
80  inducing  the  grant  f]*om  the  one 
receiving  it;  it  does  not  apply 
unless  he  was  aware  that  the  gi'ant 
was  so  taken.    Heitz  v.  Meitz.  638 


USURY. 

In  an  action  upon  a  promissory  note, 
wherein  the  defense  was  usury, 
defendant  tcstiiied  that  at  the  lime 
of  giving  it  be  paid  interest  on  the 
amount  at  the  rate  of  one  dollar 
per  day  for  $l,()():);  that  it  waa 
given  in  renewal  of  other  notes,  on 
which  the  same  rate  of  interest 
was  paid  ;  that  the  same  rate  was 
paid  on  the  note  given  for  the  or- 
iginal loan,  and  that  nil  the  notes 
were  received  by,  and  interest 
paid  to  the  clerks  of  plaintiff's 
testator,  at  his  banking-bouse.  It 
was  not  claimed  that  any  jmrt  of 
the  interest  w;i3  paid  t  >  the  clerks 
as  commissions  for  Ihoir  sciences, 
or  for  their  benefit  in  any  way,  or 
otherwise  than  as  clorkn  for  the 
deceased.  One  of  said  c-loi-ks  tes- 
tified to  payments  as  sworn  to  by 
defendant^  and  that  ho,  witness, 
made  some  of  the  loans  by  dii»ec- 
tion  of  the  deceased.  Held,  that 
the  evidence  justiliod  a  finding  of 
usui*y.     Pratt  v.  Blkiris.  198* 


VENDOR  AND  PURCHASER. 

1.  "Where  by  a  conti*act  for  the  sale 
of  lands,  tne  vendor  agreed  to  pay 
all  taxes  and  assessments  fram  its 
date,  until  the  purehase-money 
waa  paid  as  previdod,  and  then  to 
convey  by  waiTanty  deed,  and 
where  at  the  time  fixed  for  i>ei^ 
formance  of  the  contract,  there 
were  taxes  and  assessments  upon 
the  lands.  Held,  that  upon  refusal 
of  the  vendor  to  i>ei*form,  the  ven- 
dee was  entitled  to  maintain  an 
action  for  specific  ]ierrormance ; 
that  she  was  not  confined  to  an 
action  at  law  ux)on  the  covenant  to 
pay  the  taxes.    Stone  v.  Lord.  60 

2.  The  vendor  tendered  a  deed,  exe- 
cuted by  himself  and  wife,  con- 
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tainingp  a  covenant  on  tho  part  of 

the  g'i'antee  to  i>Q.y  Fuch  taxes  and 
assefismets ;  upon  objection  being 
made  he  Btruck  out  said  covenant. 
Held,  that  the  vendee  waa  not  i*e- 
quii*ed  to  accept  the  same,  as  the 
alteration  without  the  consent  of 
the  wife  did  not  I'emedy  the  defect, 
and  it  vitiated  the  deed.  Id, 

8.  Aa  to  whether  a  stoppage  in  trans- 
itu, by  a  vendor,  of  goods  sold  on 
crtidit  is  to  l)o  ivgarded  as  a  re- 
8cisi^ion  of  tluj  8alo,  or  6imi)ly  as 
an  nssoi'tiou  of  a  rii'-ht  to  eiifoi*ce 
a  litMi  lor  th'^  pnrchaae-price, 
qucerc.    Bdbcock  v.  BonnelL     244 

4.  Upon  the  theory  that  the  right  is 
to  enforce  alien,  the  vendor  must 
hold  the  property  until  the  expira- 
tion of  the  credit,  and  be  able  to 
deliver  it  upon  payment  of  the 
price,  the  pui*chiuser  having  the 
right  to  pay  the  price  and  take  the 
property  ;  if  not  paid  at  the  time 
stipulated,  the  vendor  may  sell 
upon  gi\  ing  notice.  Id, 

5.  The  authorities  as  to  the  principle 
upon  which  the  right  of  stoppage 
in  transitu  ia  founded  collated ;  the 
prevailing  cun-ent  of  American  de- 
cisions stilted  as  favoring  the  the- 
ory of  a  lien.  Id, 

TVlien  tlte  vendor  of  property 

sold  to  a  maniifactiLrlng  corporation^ 
may  inalnta  i  n  l  lai ,  altlwugh  mortgage 
given  to  secure  pun  hnse  price  he  void. 

See  Coman  v.  Lakcy,  345 

See  Sales. 

VERIFICATION. 

Of  annual  report  filed  by  man- 

vfacturing  corporation^  sufficiejicy  of. 
See  Bonnell  v.  Grisvxild*  128 


WAIVER. 

Of  forfeiture  under  policy  of 

insurance,  icJiat  does  not  amount  to. 
See  How  v.  U,  M.  Ins,  Co,  82 
Of  forfeiture  of  policy  by  in- 
surance company,  what  aijuyunis  to. 
See  BHvk  v.  //.  F.  Ins.  Co,      108 

Of  condition  in  policy  of  life 

insurance. 
See  QnOtany,  M. X.  Ins.  Oq,    381 


WHARVBS. 

The  lessee  of  one  of  the  defendant's 
piers,  on  the  Hudson  river,  drove 
spiles  in  front  of  it,  which  were 
fastened  to  the  pier  by  bolts  and 
chiiina ;  two  of  them  In^came  looee, 
and  fell  away  from  the  pier,  their 
upper  eridd  pj-oji'f'ting  into  the 
river ;  they  were  wlioUy  submerg- 

»  ed,  except  at  low  tide.  Plaintiff's 
steam  tug.  in  parsing  the  pier, 
ptruck  the  spiles  and  was  injured. 
It  did  not  appear  that  the  city  offi- 
cials  had  any  notice  that  the  spiles 
hail  fallen  away,  or  that  they  in 
any  way  obstructed  tlu^  navigation 
of  the  river.  Held,  that  an  action 
to  i-ecover  the  damages  was  not 
maintainable  against  defendant; 
that  as  the  city  had  nothing  to  do 
with  placing  the  sjiiles,  or  in  caus- 
ing them  to  fall  in  the  river,  it 
owed  no  duty  in  I'ogai'd  to  them  j 
also,  that  even  if  it  did  owe  any 
such  duty,  that  duty  could  not 
arise  until  it  had  some  notice. 
Seaman  v.  Mayor,'  etc.  239 


WILLS. 

1.  M.  died,  seized  of  certain  pi-em- 
ises,  leaving  a  widow,  four  daugh- 
tei-^  and  several  granclchihlren,  the 
childi-en  of  two  of  the  daughters, 
him  surviving,  lie  loft  a  will,  by 
the  first  clause  of  which  he  gave 
his  widow  the  u:?c  of  all  his  itjal 
and  pei'sonal  estate  duinng  her 
life.  By  the  second  clause  he  gave 
the  income  arising  from  his  estate 
to  his  four  daughtci'S,  "to  be 
divided  between  them,  share  and 
shai^e  alike,  during  their  and  each 
of  their  resi>octive  natural  life,  re- 
mainder to  their  i'es]>ective  child- 
i-en,"  their  heii-s,  etc.  Hdd,  that 
the  design  of  the  testator  vfaa  to 
give  successive  life  estates,  first  to 
his  wife,  then  to  his  daughteiis, 
with  i-emainder  in  fee  to  their 
children ;  that  the  pft  of  the  in- 
come to  the  daughtei-s  was  equiva- 
lent to  a  devise  to  them  of  a  life 
estate  in  the  land;  that  such 
devise,  although  embraced  in  a 
sin^e  clause,  was  a  devise  to  each 
of  the  daughters  in  sevei-alty  of  a 
life  estate  in  one-fourth  part  of  the 
property  devised ;  that,  thei-efore, 
on  the  death  of  the  widow  and  of 
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any  daujfhtcr  of  the  testator  leav- 
ing childi-en,  the  i^emainder  in  fee 
as  to  h-M*  oiie-f()ui"th  part  woald 
immediately  vest  in  iKic^ise&siun  in 
her  childixji! ;  aiid  so,  that  there 
was  no  illog-al  suspension  of  the 
power  of  alienation.  Monarrjue  v. 
Mofiarque,  320 

2.  Also  Jidff,  that  the  remainder  so 
given,    vested    on    the    testator's 


ileal h  in  the  children  of  his  daagfa- 
lei's  then  livings,  subject  to  oj^jri 
and  let  in  after  bom  children.     I:L 

3.  It  seetns^  that  the  case  was  not  a 
pix^jMir  one  for  brin«^utr  an  action 
lor  the  construction  of  the  will,  as 
then*  was  no  ti-ust  or  other  element 
to  justify  invoking"  the  jurisdic- 
tion of  tho  court  for  that  r>ui*i)ose. 

Id, 
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